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INTRODUCTION 

In  editing  and  preparing  this  volume  we  have  gained  a 
deeper  insight  into  the  significance  of  the  work  of  the  Asso- 
ciation and  a  better  knowledge  of  the  ideals  and  of  the  spirit 
and  devotion  of  the  members  to  the  cause  of  tax  progress. 
This  experience,  while  it  has  gone  far  to  lighten  a  labor  of 
considerable  magnitude,  has  at  the  same  time  served  to  im- 
press upon  us  our  inability  through  lack  of  experience  to  do 
full  justice  to  the  writers  and  speakers  who  have  collaborated 
to  make  this  volume  a  possibility. 

We  have  doubtless  failed  at  points  to  properly  reflect  the 
full  meaning  of  speakers,  and  errors  have  been  made.  For 
these  failings,  we  beg  the  indulgence  of  the  speakers,  the  mem- 
bers of  the  Association  and  the  casual  reader. 

We  know  we  express  the  universal  thought  of  the  officers 
of  the  Association  and  the  members  when  we  convey  to  all 
those  who  participated  in  the  discussions  contained  herein 
sincere  thanks  for  their  cooperation  towards  the  promotion 
of  the  objects  and  purposes  for  which  the  Association  stands. 

Alfred  E.  Holcomb. 
(xi) 


NATIONAL  CONFERENCE  ON  TAXATION 
CHICAGO,  ILLINOIS,  JUNE  17-19,  1919 

FIEST  SESSION,  TUESDAY  MORNING,  JUNE  17,  1919 
Organization  of  Conference 

President  Charles  J.  Bullock:  As  president  of  the  Na- 
tional Tax  Association  it  is  my  privilege  to  call  to  order  this 
conference.  As  you  all  know,  the  National  Tax  Association 
has  two  functions.  In  the  first  place  it  arranges  for  the  call- 
ing of  these  annual  conferences  and,  in  the  second  place,  it 
publishes  the  annual  volume  of  proceedings  together  mth  the 
reports  and  proceedings  of  any  committees  that  may  be  ap- 
pointed by  the  conference.  The  association  so  far  as  these 
conferences  are  concerned  has  only  the  function  of  providing 
a  place  and  appointing  a  time  of  meeting,  after  having  sent 
out  the  invitations  to  the  several  states  to  appoint  delegates. 

Before  coming  to  the  business  of  the  conference  itself  there 
is  a  routine  matter  of  business  relating  to  the  National  Tax 
Association  that  I  must  bring  to  your  attention.  It  is  custom- 
ary for  the  association  at  this  time  to  have  appointed  the  one 
committee  which  it  needs  in  order  to  secure  the  continuance 
of  the  association  for  another  year,  and  that  is  the  nominating 
committee,  the  function  of  which  will  be  to  nominate  the  offi- 
cers of  the  association  for  the  coming  year.  What  is  the 
pleasure  of  the  association  1  Shall  the  nominating  committee 
be  appointed  now? 

C.  M.  Zander  of  Arizona  :  I  move  you  that  the  chair  appoint 
a  nominating  committee  of  five  to  nominate  the  officers  and 
the  executive  committee  to  be  elected  at  this  conference. 

[Motion  seconded  and  adopted.] 

President  Bullock:  It  only  remains  for  me  to  turn  over 

(1) 
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the  work  of  the  Tax  Conference  to  tlie  re^larly  appointed 
delegates,  and  that  I  do  b}^  introducing  to  you  as  your  chair- 
man the  Honorable  James  G.  Armson  of  ^Minnesota,  chairman 
of  the  Minnesota  Tax  Commission — ]\Ir.  Armson. 

J.  G.  Armson  of  Minnesota:  Gentlemen  of  the  conference, 
when  I  was  approached  just  a  few  moments  ago,  with  a  request 
to  act  as  your  chairman,  that  imdtation  was  made  condition- 
ally, and  that  condition  was  that  I  was  not  to  detain  you  with  a 
speech  at  the  opening  session.  In  compliance  with  that  re- 
quest we  will  immediately  proceed  with  the  regular  program. 
I  am  sure  that  it  is  a  pleasure  to  all  of  us  to  meet  today  in 
this  great  city  of  Chicago,  the  second  greatest  in  the  United 
States.  It  is  a  matter  of  regret  to  me,  as  I  am  sure  it  is  to  you, 
that  the  mayor  of  Chicago  is  unable  to  be  with  us  this  morn- 
ing to  extend  greetings  on  behalf  of  the  city,  but  he  has  sent  a 
representative  in  the  person  of  Judge  Miller,  prosecuting  at- 
torney, who  wiU  address  you  on  behalf  of  Mayor  Thompson  of 
the  city  of  Chicago.  I  have  the  pleasure,  gentlemen,  of  in- 
troducing Judge  Miller. 

Judge  ]\Iiller  of  Chicago  :  Mr.  Chairman,  I  want  to  thank 
you  for  making  me  judge  in  the  city  of  Chicago.  The  chair- 
man was  just  a  little  bit  off  on  that.  I  am  not  a  judge.  I 
only  happen  to  be  a  practicing  lawyer  here  and,  for  the  time 
being,  prosecuting  attorney  of  the  city  of  Chicago.  As  your 
chairman  has  stated  to  you,  I  am  here  today  to  extend  to  you 
gentlemen  and  members  of  this  important  association  a  hearty 
and  sincere  welcome  to  the  city  of  Cliicago.  I  have  had  the 
pleasure  and  honor  in  the  last  four  or  five  years  that  I  have 
held  this  position,  to  represent  the  mayor  in  making  these 
addresses  to  a  great  many  various  kinds  of  organizations.  Mr. 
Chairman,  I  think  this  is  the  first  organization  or  convention, 
if  you  please,  that  I  have  had  the  privilege  and  honor  of  at- 
tending in  which  the  members  themselves  were  not  going  to 
derive  very  much  benefit  personally  from  the  work  they  do. 
By  that  I  mean  this ;  a  majority  of  the  conventions  that  I  have 
welcomed  to  the  city  of  Chicago  have  been  men  engaged  in  a 
certain  line  of  business,  commerce,  trade  or  profession  who 
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have  come  together  in  convention  to  work  out  means  for  better- 
ing themselves.  This  convention  of  this  great  organization  is 
a  convention  of  men  assembled  to  work  out  things  which  will 
be  a  benefit  to  the  public  of  the  Unite.d  States,  and  because  of 
that — because  of  the  importance  of  this  gathering;  because 
of  the  great  scope  of  the  work  which  you  cover ;  because  of  the 
vital  importance  and  interest  it  is  to  the  taxing  powers  and  the 
men  and  women  of  the  great  public  of  this  couutrj' — I  feel  that 
this  is  one  of  the  most  important,  if  not  the  most  important 
convention  that  I  have  ever  had  the  honor  and  pri^^lege  of 
welcoming  to  the  city  of  Chicago ;  and  it  is  with  a  great  deal 
of  pleasure  indeed  that  I  represent  the  mayor  and  the  people 
of  Chicago  and  extend  to  you  the  most  hearty,  cordial  and 
sincere  welcome  to  our  midst  in  this  your  twelfth  annual 
conference. 

I  do  not  know  very  much  about  the  intricacies  of  the  line 
of  work  that  you  gentlemen  are  engaged  in.  I  have  not  made 
a  study  of  the  various  taxing  laws  of  our  countr\%  and  there 
are  many  things  which  I  do  not  understand  which  are  very 
plain  to  you,  being  engaged  in  this  line  of  business.  All  I 
know  is  that  as  a  small  taxpayer  in  the  city  of  Chicago  I  go 
to  the  county  treasurer  once  a  year,  and  elsewhere  where  the 
law  requires,  to  deposit  a  few  dollars  which  I  have  to  pay  on 
taxes.  There  is  a  great  clamor  all  over  the  United  States  and 
in  the  city  of  Chicago  today  for  reforming  and  amending  the 
taxing  laws  of  our  community  and  our  countrs'.  I  believe  in 
that  old  adage  that  the  best  way  to  find  out  whether  a  law  is 
bad  is  to  strictly  enforce  it.  I  feel,  gentlemen,  that  it  would 
be  folly  to  try  to  discuss  amendments  or  the  reform  of  the 
various  taxing  laws  of  tliis  or  any  other  community  unless  we 
first  fiind  out  where  the  exil  lies,  so  that  we  can  best  amend 
those  taxing  laws;  and  the  only  way  to  find  that  out  is  to 
strictly  enforce  the  taxing  laws  as  they  are  on  the  books  today. 
We  have  difficulty  with  that  in  the  city  of  Chicago.  Probably 
one  of  the  biggest  difficulties  we  have  in  this  community — 
as  I  presume  is  the  case  in  the  communities  represented  by 
the  gentlemen  in  attendance  at  this  conference — is  to  see  to  it 
that  every  man  and  woman  who  has  taxes  to  pay,  pays  his 
or  her  just  share  of  taxes :  and  that  is  the  only  Avay  I  figure 
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that  we  as  citizens  and  you  as  taxing  officials  of  the  com- 
munities, can  gather  where  the  bad  features  of  the  laws  are 
and  in  what  way  you  may  best  amend  them  for  the  good  of 
the  public.  Right  now  after  the  great  war,  w^hen  there  is  so 
much  demand  upon  the  finances  of  the  people,  there  is  a  great 
clamor  on  the  part  of  the  great  public  of  the  United  States 
and,  if  you  will  pardon  the  expression,  a  great  howl  going  up 
from  people  all  over  this  countiy,  that  taxes  are  too  high 
and  that  they  are  compelled  to  pay  too  much  monej".  It  is  up 
to  you  gentlemen  to  a  large  extent  to  recommend  and  advocate 
certain  reforms,  certain  alterations  and  certain  amendments, 
so  that  these  clamors  may  be  hushed,  so  that  the  great  public 
may  be  satisfied.  The  greatest  function  of  government  my 
friends,  the  sole  function  of  a  government,  is  to  satisfy,  give 
pleasure  and  comfort  and  prosperity  to  the  governed.  When 
a  government  fails  in  that  function,  that  government  fails 
utterly,  and  this  is  one  of  the  functions  of  government,  to 
satisfy  and  bring  comfort  and  prosperity  and  happiness  to 
the  people  of  this  country,  and  there  is  one  w^ay  in  which  that 
may  be  done,  and  that  is  by  seeing  that  there  is  equal  taxation 
of  all  people,  that  some  who  are  able,  are  not  permitted  to 
escape  their  taxes  while  others  are  compelled  to  pay  theirs. 
That  causes  dissatisfaction ;  that  causes  the  function  of  govern- 
ment to  fail  utterly.  And  when  the  people  of  the  United 
States  have  no  further  confidence  in  the  stability  or  justice  of 
their  government  then  is  the  time  when  the  government  is 
likely  to  fall,  and  chaos  and  trouble  likely  to  take  place.  So 
there  is  great  responsibility  upon  you  gentlemen  in  this  con- 
ference every  day,  in  your  line  of  work  in  your  locality. 
There  is  a  responsibility  to  do  your  duty  and  to  see  to  it  that 
your  laws  are  enforced,  and  a  responsibility  upon  you  to  recom- 
mend, as  you  see  the  operation  of  your  laws,  changes  which  will 
more  favorably  and  more  completely  enable  the  government  to 
provide  satisfaction  and  comfort  and  happiness  and  prosperity 
to  the  people  which  that  government  governs. 

I  trust,  Mr.  Chairman,  that  this  convention,  the  twelfth  an- 
nual conference  of  this  great  and  important  association,  will 
be  the  most  successful  conference  that  has  ever  been  held  in 
the  history  of  this  organization.     The  time  is  ripe  for  a  great 
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deal  of  thought,  a  great  deal  of  consideration,  a  great  deal  of 
action,  a  great  deal  of  recommendation,  and  I  believe  that  this 
conference  at  its  close,  will  have  recommendations  which  will 
be  satisfactory  to  the  people  of  this  conntrs'.  We  know  that 
if  at  the  end  of  this  convention  you  gentlemen  who  are  en- 
gaged in  this  line  of  work,  feel  that  the  convention  has  been 
satisfactory  to  you,  it  wiU  of  necessity  be  satisfactory  to 
thousands  and  thousands,  yea  millions,  of  people  that  you 
deal  with  every  year  in  the  United  States;  and  we  hope  that 
your  stay  in  the  city  of  Chicago,  beside  being  satisfactory 
from  the  standpoint  of  this  conference  as  a  whole,  will  be 
entirely  pleasant  to  you.  If  the  city  of  Chicago  through  its 
ofacials  can  make  your  stay  in  our  city  any  more  pleasant  or 
comfortable  or  happy,  we  want  you  to  call  upon  us  and  we  will 
do  all  we  can  to  make  your  stay  here  as  you  would  like.  And 
when  this  convention  closes  and  you  go  to  your  respective 
homes  and  localities  we  want  you  to  take  with  you  the  best 
wishes  and  respects  from  the  ofBcials  and  the  people  of  this, 
the  greatest  city  in  the  United  States. 

Chairman  Armson  :  While  the  growth  of  the  city  of  Chicago 
in  population  has  been  marvelous  in  the  last  fifty  years,  its 
industrial  and  commercial  growth  have  been  equally  as  rapid, 
and  it  affords  me  great  pleasure  to  introduce  Mr.  Harrv-  H. 
IMerrick,  president  of  the  Chicago  Association  of  Commerce, 
who  will  address  you  at  this  time— ]\Ir.  Merrick. 

Harry  H.  I^Ierrick  of  Chicago  :  ]\Ir.  Chairman  and  gentle- 
men of  the  convention— we  tried  to  give  you  good  weather  and 
we  have  succeeded.  It  is  a  trifle  warm,  but  when  Chicago 
starts  out  warm  it  is  just  a  little  inclined  sometimes  to  overdo 
it,  and  it  is  only  through  an  excess  of  wainn-heartedness  and 
enthusiasm  in  your  presence  that  the  thermometer  is  a  few 
degrees  higher  than  we  would  normally  have. 

I  am  here  to  say  just  a  few  words  in  behalf  of  the  Chicago 
Association  of  Commerce.  Whatever  words  of  welcome  were 
really  required  for  a  body  such  as  yours,  have  been  so  well 
spoken  by  my  friend  Mr.  Miller,  that  it  would  be  entirely  un- 
necessarv  for  a  business  man  to  go  further. 
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We  of  the  Chicago  Associatiou  of  Commerce  have  two  or 
three  standing  committees  made  up  of  men,  some  of  whom  are 
present  here,  and  others  are  upon  your  various  committees,  who 
devote  a  great  deal  of  time  to  this  subject  with  which  you  are 
charged  and  with  which  this  convention  will  deal.  My  friend 
Abbott,  over  here,  said  this  morning  that  it  was  rather  to  be 
regretted  that  effort  expended  along  these  lines  was  so  little 
appreciated  at  large.  I  most  heartily  agree  with  him'  and 
know  that  you  do.  But  right  there  comes  a  realization  of  what 
the  result  would  be  if  such  an  effort  were  not  put  forth.  Of 
necessity,  no  matter  what  the  form  of  government  may  be,  the 
equitable  and  just  imposition  and  relation  of  taxes  to  industry 
at  large,  for  the  life  of  the  people,  should  be  considered  at  the 
hands,  as  Mr.  Miller  said,  of  the  government.  It  is  only 
through  bodies  such  as  yours  that  these  tremendous  problems 
can  properly  be  worked  out  so  that  they  will  fit  the  great 
mass  of  the  people.  When  a  man  is  taken  out  of  the  mass  and 
sent  to  Washington  or  to  the  capitol  of  the  state,  whatever 
the  capacity  may  be,  in  some  sense,  right  there  he  begins  to 
lose  contact,  and  you  business  men  and  bankers  are  the  men 
who  have  that  contact  all  day  long,  not  six  d&ys  a  week  but 
seven  days  a  week.  You  know  how  these  things  work  and 
from  your  deliberations  should  come  much  that  is  good.  That 
this  is  the  principal  issue  of  the  day  not  only  in  the  United 
States  but  all  over  the  world  of  course  we  all  know.  We  do 
not  need  any  dissertation  on  that.  Somehow,  some  way,  we 
must  arrive  at  a  more  scientific  application  and  balanced  ad- 
justment of  the  tax  burdens.  Failing  in  that  there  is  the 
evil  we  call  Bolshevism,  for  in  reality  that  is  where  it  has  its 
birth,  in  the  feeling  of  injustice,  whether  that  feeling  of  in- 
justice is  right  or  wrong ;  and  essentially  back  in  Russia  that 
was  based  upon  tax  adjustment  of  the  burden  of  government. 
Over  here  we  have  been  peculiarly  fortunate  in  that  we  have 
largely  avoided  that  feeling  on  the  part  of  the  mass  of  people. 
Chicago,  in  behalf  of  its  business  public — ^you  having  heard  from 
the  mayor  and  from  the  city  as  a  whole — welcomes  you,  feel- 
ing that  this  is  a  convention  of  very  great  importance.  We  do 
not  feel  that  eitlier  the  city  itself,  which  has  spoken,  or  the 
association  of  commerce,  need  talk  to  vou  for  a  minute  about 


ORGANIZATION  OF  CONFERENCE  7 

the  gates  of  the  city,  or  about  how  you  will  enjoy  youi'^elves, 
or  how  really  glad  we  are  to  have  you  as  guests  in  the  social 
sense,  because  your  task  is  so  tremendously  important  that  the 
deliberations  of  the  convention  as  they  proceed,  will  overshadow 
all  else,  and  the  social  side  of  the  convention  is  really  in  this 
case  of  such  minor  importance  as  hardly  to  require  mention. 
Nevertheless,  we  are  mighty  glad  to  have  you  M-ith  us  as  guests 
and  we  are  mighty  proud  that  this  association  meets  in 
Chicago.     Thank  you. 

Chairman  Armson  :  I  have  the  pleasure  now  of  asking 
Honorable  C.  M.  Zander,  chairman  of  the  Arizona  tax  com- 
mission, to  respond  on  behalf  of  the  conference  to  the  addresses 
of  welcome. 

Mr.  Zander  :  Mr.  Chairman,  Mr.  Miller  and  the  Chamber  of 
Commerce  of  Chicago ;  it  is  with  a  sense  of  responsibility  that 
I  take  a  few  minutes,  Mr.  Chairman,  to  express  to  the  city  of 
Chicago  the  appreciation  of  this  convention  over  the  welcome 
that  has  been  extended  to  it.  I  do  not  know  just  why  the 
baby  state  was  picked  to  respond  on  this  occasion  unless  it  be 
that  all  gro-uTi  people  have  a  kind -and  loving  indulgence  for 
babies.  When  I  listened  to  the  welcome  extended  to  this  con- 
vention, it  occurred  to  me  that  those  who  extended  it,  barely 
appreciate  to  whom  they  are  extending  this  welcome  to  their 
midst.  The  question  of  taxation  we  all  know  is  one  as  old  as 
the  race  and  if  you  look  it  up  you  will  find  that  it  has  not 
always  been  dealt  with  by  an  assemblage  of  people  such  as  is 
gathered  here.  The  way  we  collect  taxes  todaj^  is  quite 
removed  from  the  way  it  was  first  practiced,  and  while  some 
of  us  are  reminded  from  time  to  time  that  perhaps  our  meth- 
ods and  our  procedure  is  not  so  far  removed  from  what  it  was 
in  the  beginning,  yet  I  think  we  have  made  a  little  progress. 
If  the  city  of  Chicago  realized  that  this  assemblage  is  perhaps 
a  descendant  of  the  first  tax  gatherers  on  earth,  the  welcome 
might  have  been  a  little  more  hesitating  because  you  know 
that  not\vithstanding  education,  culture  and  reading  through- 
out the  ages,  there  is  always  the  danger  of  reverting  to  type. 
About  the  second  thing  the  race  did  was  to  collect   taxes. 
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Eeadiug  the  rocks  and  the  baked  tablets  that  have  been  on 
earth,  in  the  last  forty  or  fifty  years,  we  learn  more  about 
taxation  than  we  ever  knew  before.  We  find  in  the  beginning 
that  the  Hittites  brought  their  horses  into  Egypt  and  collected 
all  there  was  in  Egj^pt  and  then  proceeded  to  consume  it.  "We 
fiind  that  Thothmes,  the  great  Egyptian  general,  taking  with 
him  his  horses,  went  out  collecting  taxes  over  all  the  earth,  and 
brought  those  taxes  to  Eg;^'pt  and  built  the  city  of  Thebes.  We 
find  that  Cyrus,  the  Persian,  made  use  of  the  sling  and  went 
down  to  Babylon  and  collected  all  there  was  and  proceeded 
to  use  it.  The  same  way  with  Sargon,  with  Darius,  Senna- 
cherib, Ahasuenis  and  all  the  rest  of  those  people.  When- 
ever they  developed  a  new  instrument  for  collecting  taxes  they 
put  it  into  wonderful  execution  and,  until  the  taxpayer  became 
accustomed  to  that  instrument,  he  hadn't  anything  to  do 
except  to  pay  under  protest. 

As  I  say,  I  take  it  that  this  convention  is  composed  of  in- 
dividual descendants  of  all  of  these  original  tax  gatherers. 
In  fact,  if  you  look  at  the  chairman's  face  and  mark  it  well, 
you  will  see  one  of  the  most  remarkable  things  that  all  of  this 
ancient  history  has  to  tell,  and  that  is  that  it  is  an  exact  like- 
ness to  Thothmes  of  Egj'pt,  whose  image  is  still  to  be  found 
carved  upon  the  rocks  that  form  the  walls  of  Egypt — Mr. 
Thotlimes.  So  I  say  to  the  city  of  Chicago  that  when  they 
welcome  this  convention  to  its  midst  it  is  doing  that  which 
perhaps  no  other  city  except  Chicago  would  have  the  nerve  to 
do  so  splendidly  as  Chicago  does.  Without  taking  any  further 
time  on  the  question  of  taxation  which,  of  course  is  an  old  sub- 
ject to  the  people  present,  I  might  advert  to  one  thought  in 
connection  with  the  history'  of  the  past  in  this  relation — and 
we  have  progressed  wonderfully  on  the  question  of  taxation — 
and  that  is  the  last  example  of  those  antiquated  methods  of 
collecting  taxes,  as  illustrated  by  the  Kaiser  of  Germany  who 
had  no  other  thought  than  to  emulate  the  careers  of  these 
individuals  whom  I  have  mentioned ;  and  the  fact  that  he  did 
not  succeed,  demonstrates  how  far  the  race  has  advanced  in 
devising  scientific  methods  of  collecting  taxes. 

It  has  often  been  said  that  the  science  of  government  begins 
and  ends  with  taxation.     Mr.  ]\Ierrick  mentioned  the  fact  that 
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the  question  of  taxation  is  one  that  is  bothering  the  workl  all 
over,  and  it  is  the  one  that  needs  to  be  solved  equitably  before 
we  can  have  peace  and  happiness  on  earth ;  and  I  think  he  told 
the  truth.  I  would  say  in  furtherance  of  that  thought  that 
wherever  you  find  a  state  that  has  a  near  approach  to  equitable 
taxation,  you  will  find  a  state  that  is  the  furthest  advanced  in 
society,  in  science  of  government  and  in  the  happiness  of  its 
people.  Efiuality  in  taxation  is  the  one  thing  sought  b}'  this 
association,  and  I  believe  I  speak  the  truth  when  I  say  that  this 
association  has  advanced  the  cause  of  equity  in  taxation  in 
these  United  States  in  the  last  twelve  years  further  than  it 
has  been  advanced  in  all  its  previous  historv' ;  that  this  associa- 
tion has  a  mission  yet  to  accomplish,  and  that  mission  is  that  it 
stays  on  the  job  until  evers'  state  in  these  United  States  is  at 
rest  with  a  splendid,  efficient  and  equitable  administration  of 
the  tax  burden  among  its  people,  with  a  common  understand- 
ing of  taxes  between  the  states,  so  that  there  may  be  comity  be- 
tween the  states  and  equality  within  the  states,  and  that  this 
government  and  its  people  will  advance  so  that  there  never 
will  be  the  shadow  of  Bolshevism  that  threatens  other  govern- 
ments on  this  earth.     I  thank  you. 

C.  P.  Link  of  Colorado  :  Mr.  Chairman,  I  presume  we  will 
want  to  get  right  down  to  business  now.  I  move  you  that  the 
rules  of  procedure  adopted  at  the  eleventh  conference,  in 
Atlanta,  be  adopted  to  govern  this  body. 

Chairmax  Aemsox  :  Before  submitting  the  question  to  a  vote 
I  will  ask  the  secretary,  ]Mr.  Holcomb,  to  read  them  in  order 
that  we  may  act  intelligently  upon  the  motion. 

]\Ir.  Holcomb  reading — Program  and  Rules.  That  the  pro- 
gram as  printed  and  distributed  be  adopted  and  followed  with 
such  modifications  as  may  be  required  by  reason  of  absence, 
vacancies,  or  other  causes.  The  usual  rules  of  parliamentary 
procedure  shall  control.  Each  speaker  shall  be  strictly  limited 
to  twenty  minutes  for  the  presentation  of  a  formal  paper.  He 
shall  be  warned  two  minutes  before  the  expiration  of  such 
period.     The  time  of  a  speaker  may  be  extended  by  unanimous 
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consent  of  those  present.  In  general  discussion  each  speaker 
shall  be  limited  to  five  minutes  and  no  person  shall  speak  more 
than  once  during  the  same  period  of  discussion  until  others 
desiring  to  speak  have  been  heard. 

Voting  Power.  The  voting  power  of  the  conference  upon 
any  question  involving  an  official  expression  of  opinion  shall 
be  vested  in  delegates  in  attendance  appointed  b}'  governors 
of  states,  by  universities  and  colleges  or  institutions  for  higher 
education,  and  by  state  associations  of  certified  public  ac- 
countants. No  person  shall  have  more  than  one  vote  by  reason 
of  his  appointment  as  a  delegate  from  more  than  one  source. 
The  voting  power  shall  be  by  ayes  and  nays,  unless  a  roll  call 
be  demanded.  On  all  other  questions  the  voting  shall  be  by 
vote  of  all  in  attendance.  The  receipt  of  reports  made  to 
this  conference  by  committees  of  the  National  Tax  Association 
shall  not  be  considered  as  expressing  its  opinion  on  the  sub- 
jects treated. 

Committees,  (a)  A  committee  of  three  on  credentials,  to  be 
appointed  by  the  chairman,  who  shall  designate  the  chairman 
of  such  committee,  (b)  A  committee  on  resolutions,  composed 
of  one  delegate  from  each  state,  selected  from  among  the  dele- 
gates appointed  by  governors;  but  in  case  of  the  non-attend- 
ance of  any  such,  any  person  from  such  state  may  be  ap- 
pointed. The  chairman  shall  designate  the  chairman  of  this 
committee,  such  person  to  arrange  for  its  organization.  All 
resolutions  involving  an  expression  of  opinion  of  the  confer- 
ence on  the  subject  of  taxation  shall  be  read  to  the  conference 
before  submission  to  the  committee,  and  shall  be  immediately 
referred  without  debate. 

Chairman  Armson:  Gentlemen,  you  have  heard  the  rules 
that  applied  to  the  last  conference ;  are  there  any  remarks  ? 

[Motion  seconded  and  adopted.] 

Chairman  Armson  :  Gentlemen,  we  are  without  a  secretary 
of  the  conference.  It  is  important  that  we  have  a  conference 
secretary. 

S.  T.  Howe  of  Kansas  :  I  move  that  Mr.  Holcomb,  secretary 
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of   the   National    Tax   Association,    act   as   secretary'   of   the 
conference. 

[Motion  seconded  and  adopted.] 

Illinois  Problems 

Chairman  Armson  :  Gentlemen,  this  brings  us  to  the  first 
subject  on  the  printed  program,  which  is  number  three,  Illinois 
Tax  Problems,  to  be  discussed  by  Mr.  W.  T.  Abbott,  Vice 
President  of  the  Central  Trust  Company  of  Illinois — ^Ir. 
Abbott. 

W.  T.  Abbott  of  Illinois:  It  is  exceedingly  fortunate,  in 
the  interests  of  restraint  upon  volubility,  that  the  rules  were 
just  read.     I  ^^ill  tn,'  to  keep  within  that  twenty  minutes. 

TAX  TROUBLES  IX  ILLINOIS 

WTLLL\M  T.  ABBOTT 
Vice-President,  Central  Trust  Companv  of  Illinois 

If  this  were  a  medical  convention  assembled  for  the  pur- 
pose of  debating  diseases  and  remedies  there  would  be  little 
excuse,  after  twelve  years  of  discussion,  for  putting  Illinois 
on  the  dissecting  table,  but  for  the  fact  that  whereas  other 
patients  have  had  a  slight  skin  eruption,  Illinois  for  years  has 
suffered  under  a  combination  of  chronic  eczema  and  seven 
year  itch ;  your  knowledge  of  the  evils  of  taxation  under  sys- 
tems in  vogue  a  generation  ago  is  so  complete  that  no  theorist 
could  possibly  add  to  it,  or  to  the  validity  of  the  conclusions 
drawn  and  advanced  by  your  various  committees.  ]\Iy  only 
personal  excuse,  therefore,  is  an  actual  experience  of  twenty 
years  in  the  super^asion  of  railroad  taxes  in  over  forty  counties 
in  the  central  and  southern  parts  of  the  state  and  occasional 
attempts  since  1911  to  assist  in  the  legislative  program  herein- 
-after  described.  This  experience  has  at  least  given  me  a  fair 
knowledge  of  the  disease,  if  not  of  the  suitable  remedy.'  All 
attempts  at  tax  reforai  of  a  substantial  as  opposed  to  a  formal 
character  have  been  blocked  by  the  uniform  propeny  clause  in 
the  Constitution  of  1870,  which  reads  in  part  as  follows : 
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"Section  1,  Article  IX.  The  general  assembly  shall  provide  sueh 
revenue  as  may  be  needful  by  levying  a  tax,  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property — such  value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  in  sueh  manner  as  the  general  assembly 
shall  direct,  and  not  otherwise." 

Except  that  the  Constitution  of  1870  enlarged  to  some  extent 
the  provisions  of  the  Constitution  of  1848,  in  which  the 
legislature  was  given  power  to  levy  taxes  in  the  nature  of 
licenses  upon  sundry  occupations,  the  restrictions  today,  and 
therefore,  the  assessing  and  taxing  system,  is  practically  the 
same  as  that  which  folloAved  the  Constitution  of  1818.  Such  a 
system  may  have  been  well  adapted  to  a  time  when  the  need 
for  revenue  was  relatively  small,  when  practically  all  wealth 
consisted  of  houses,  lands,  live  stock  and  implements  of  trade, 
and  when  watches,  pianos  and  side-bar  buggies  were  property 
taxed  as  luxuries.  But  with  the  growth  of  wealth  and  its 
change  to  other  forms  and  the  indicia  of  it  in  the  shape  of 
intangibles,  or  to  the  assessors,  invisibles,  the  usual  train  of 
evils  has  resulted.  There  have  existed  for  years  gross  in- 
equalities in  taxes  paid  as  between  neighbor  and  neighbor,  one 
locality  and  another ;  and  the  general  escape  of  invisibles  from 
taxation  necessarily  follows.  Without  going  into  details  al- 
ready familiar  to  you,  it  has  long  been  apparent  that  a  uniform 
inile  of  taxation  with  its  tendency  to  impose  burdens  with 
reference  to  inability  to  escape,  rather  than  in  proportion  to 
ability  to  pay,  penalizes  industry,  thrift  and  enterprise,  places 
the  burden  upon  the  weak,  conscientious  and  the  unwary,  and 
discourages  individual  ownership  of  land  by  heaping  dispro- 
portionate burdens  upon  real  estate. 

No  illustrations  of  these  inequalities  need  be  given  to  this 
convention.  They  are  too  familiar,  and  the  last  preceding 
statement  might  well  have  been  quoted  from  the  printed  pro- 
ceedings of  any  of  your  conventions  for  the  last  ten  years. 
It  is  to  you  an  old  stor}',  trite  and  commonplace,  no  matter 
how  pauch  argument  may  be  required  to  convince  a  person  of 
its  trutli  who  has  not  given  it  previous  study. 

The  conditions  wliich  have  prevailed  in  other  states  are  in- 
tensified here  by  reason  of  the  fact  that  the  state  tax  is  raised 
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by  applying  a  rate  determined  by  three  of  the  state  officials 
to  the  unifonn  valuations  on  the  same  property,  as  for  pur- 
poses of  local  taxation.  Hence  and  perpetually  a  renewal  of 
the  age-long  struggle  between  urban  and  rural  population,  be- 
tween the  wicked  city  and  the  moral  country.  This  condi- 
tion may  exist  in  any  state  which  has  a  combination  of  one 
or  more  large  cities  and  a  vast  area  of  farm  lands.  It  is  in- 
tensified by  the  peculiar  geographical  situation  of  Illinois,  its 
original  settlement  from  such  divers  parts  of  the  country,  and 
the  intense  jealousy  against  Chicago  in  the  lower  third  of  the 
state,  all  of  whose  business  and  social  relations  tend  rather 
toward  St.  Louis,  and  an  equally  great  indifference  in  Chicago 
as  to  the  historj",  people  and  customs  of  a  large  portion  of  the 
state. 

The  collection  of  the  state  tax  against  the  same  property  and 
the  same  valuations  that  are  used  for  purposes  of  local  taxa- 
tion results  in  an  attempt  on  the  part  of  the  rural  communities 
so  to  adjust  its  assessments  as,  in  their  judgment,  will  compel 
Chicago  to  pay  its  proper  share  of  the  state  tax.  Thus,  aside 
from  the  fact  so  familiar  to  you,  that  under  the  uniform  prop- 
erty tax  practically  all  the  wealth  in  the  form  of  intangibles 
escapes,  there  has  been  in  Illinois  an  unsurmountable  obstacle 
to  the  raising  of  adequate  local  revenue,  because  in  the  coun- 
try  districts  there  is  a  most  ludicrous  undervaluation  of  per- 
sonal property  found  by  the  assessor,  or  scheduled  by  the  in- 
dividual tax  payer,  which  is  offset  in  Chicago  and  Cook  County 
by  the  exclusion  from  taxation  of  millions  of  dollars  of  tan- 
gible property  which  the  assessor  has  no  time  or  opportunity 
to  dig  up,  and  which  the  individual  omits  from  his  schedule, 
if  he  files  one.  He  knows,  if  it  goes  in,  his  tax  is  dispropor- 
tionate to  his  neighbor  who  is  wealthy  in  intangibles  and  will  be 
much  greater  than  his  country  cousin  because  in  the  latter 's 
county,  the  value  of  these  articles  of  personal  property  has 
been  reduced  to  an  absurdity. 

In  the  smaller  communities  the  assessor  can  find  most  of  the 
tangible  personal  property.  The  wealth  of  his  neighbors,  both 
nature  and  amount,  is  known  to  him.  A  personal  visit  in 
communities  having  a  moderate  degi'ee  of  respect  for  the  law, 
results  in  an  exposure  of  the  property,  but  as  before  stated, 
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at  a  gross  undervaluation.  In  Chicago,  on  the  other  hand,  a 
personal  visit  from  the  assessor  is  impossible.  The  personal 
assessment  of  the  average  citizen  is  purely  a  guess.  About 
the  only  uniformity  is  that  there  seems  for  years  to  have  been 
a  starting  point  of  $300.00  on  a  person  living  in  a  five-room 
apartment  and  with  proportionate  increases  for  those  affluent 
enough  to  occupy  seven  or  eight  rooms. 

There  is,  theoretically,  an  attempt  to  equalize  these  local 
differences  in  valuation  of  the  same  classes  of  property.  A 
state  board  of  equalization  has  existed  in  its  present  form 
since  1872.  Members  are  elected  by  the  people,  one  from  each 
congressional  district ;  it  has  the  double  function  of  equalizing 
local  assessments,  and  making  the  original  assessment  upon 
railroad  property  and  upon  the  corporate  excess  of  certain 
other  corporations.  The  classification  of  these  has  varied  at 
different  times,  some  corporations  which  once  were  in  its  juris- 
diction being  now  subject  to  ultimate  assessment  by  the  county 
board  of  review.  As  an  equalizer,  the  board  was  empowered 
to  raise  or  lower  the  valuation  of  any  county,  but  was  not  al- 
lowed to  reduce  the  aggregate  valuation  of  the  state,  nor  in- 
crease by  more  than  1  per  cent ;  and  with  the  further  limitation 
that  the  valuation  of  one  county  should  not  be  raised  more 
than  10  per  cent  of  the  total  state  valuation. 

As  to  its  success  as  an  equalizer,  it  is  enough  to  say  that  the 
average  member  representing  a  congressional  district  has  faced 
the  problems  of  the  board,  in  the  same  spirit  Congress  has 
sometimes  tackled  the  tariff,  namely,  as  a  local  issue.  Pro- 
vided valuations  were  kept  low  in  his  district,  he  cared  little 
what  happened  to  tlie  other  fellow. 

The  scope  of  this  paper  will  not  permit  entering  into  a  dis- 
cussion as  to  the  success  or  failure  of  this  board  in  the  original 
assessments  of  railroads  and  other  corporations.  It  is  my 
judgment  that  the  railroads  have  not  been  fairly  assessed  (a) 
as  between  themselves,  or  (b)  in  their  relation  to  adjoining 
farm  or  city  property,  although  in  this  statement,  I  know,  I 
oppose  the  views  of  many  text  \^a*iters.  To  this  board  as  to  the 
average  jury,  a  railroad  is  a  railroad,  and  the  assessed  values 
as  between  railroads  have  taken  too  little  count  of  gross  and 
net  earnings  and  the  consequent  ability  of  the  companies  to 
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pay  taxes  as  between  themselves.  The  valuatiou  of  each  road 
as  a  unit  is  taken  in  the  aggregate  including  the  value  of 
expensive  Chicago  terminals,  and  this  aggregate  then  dis- 
tributed over  the  entire  line  on  a  mileage,  actually  a  per  foot 
basis.  Resulting  from  this  distribution  of  terminal  valuation, 
together  with  the  undervaluations  of  both  farm  and  personal 
property  in  the  rural  counties,  there  are  many  school  districts 
where  a  poverty-stricken  railroad  running  perhaps  two  trains 
a  day  pays  from  %  to  %  of  the  entire  district  school  tax.  But 
I  must  stick  to  my  present  text,  which  is,  that  the  board  of 
equalization  has  failed  to  correct  the  evils  of  undervaluations 
in  the  rural  districts  and  the  suppression  from  the  individual 
schedules  of  personal  property  in  Cook  County,  and  that  this 
situation  presents  an  additional  and  almost  as  great  a  hin- 
drance to  the  raising  of  adequate  revenue  as  does  the  escape  of 
intangibles  under  the  uniformity  clause  of  the  Constitution. 

To  give  you  an  illustration  far  more  convincing  than  my  own 
language,  I  have  made  a  comparison  of  a  number  of  assessable 
articles  of  personal  property  which  appear  in  the  individual 
schedules,  showing  in  the  first  column  the  number  of  the 
articles  assessed  in  Cook  County,  in  the  second  column  the 
average  assessed  value  there,  in  the  third  column  the  total 
number  assessed  in  the  state,  and  in  the  fourth,  the  average 
assessed  value  for  the  state.  These  are  taken  from  the  pub- 
lished reports  for  1917. 

No.  in        Av.  assessed  No.  in         Av.  assessed 

Cook  County        value  state        value  for  slate 

Fire  and  burglar  proof  safes  .  2,478  $15..56  17,073  $13.02 

Billiard  tables 738  22.57  6,656  18.54 

Watehes  and  clocks   20,234  5.21  268,112  2.33 

Sewing  and  knitting  machines  17,798  4.12  252,838  2.61 

Pianos   21,871  28.81  181,027  24.03 

Melodeons  and  organs 29,368  5.50 

Automobiles   15,135  112.95  166,645  85.05 

It  would  certainly  seem  that  if  there  were  any  single  item 
of  personal  property  on  which  assessors  even  in  Cook  County 
ought  to  find  ^^'ithout  strain  on  their  conscience  or  neighborly 
feelings,  it  is  automobiles,  yet  as  against  the  foregoing  totals 
as  found  b}'  the  assessors,  it  appears  from  the  records  of  the 
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office  of  the  secretary  of  state  that  in  the  year  1917.  he  issued 
340,292  licenses  for  automobiles. 

From  the  values  given,  it  is  apparent  that  Illinois  is  the 
Paradise  of  fli^-^'ers. 

I  add  two  more  items,  of  which  only  the  aggregate  valuations 
are  given : 

Gold  and  silver  and  plated  -n-are  valued  in  Cook  Co.  at  $183,008.00 

In  the  entire  state  of  Illinois 284,700.00 

Diamonds  and  jewelry,  valued  in  Cook  County  ....  228,290.00 

In  the  entire  state 627,288.00 

If  the  tax  paid  on  the  watch  or  clock  of  the  average  value 
of  $2.33,  and  which  would  run  from  6  cents  in  some  counties 
to  14  cents  in  others,  and  of  which  there  appeared  to  be  one 
to  every  three  families,  were  traced  from  the  time  they  were 
scheduled  through  the  deputy  assessor,  the  township  assessor, 
the  county  board  of  review  into  the  office  of  the  county  clerk, 
where  against  it  are  computed  the  rates  levied  by  something 
over  ten  different  taxing  bodies  and  to  all  that  is  added  the 
cost  of  collection,  how  much  revenue  has  the  state  derived  ? 

To  read  this  List  and  suggest  this  question  is  to  demonstrate 
that  the  law,  as  printed  in  the  books  is  a  low  comedy,  and  in 
its  enforcement  and  results,  nothing  but  broad  farce.  Nor 
should  any  one  question  that  these  absurdities  are  due  first  to 
the  uniform  property  clause,  and  second,  to  an  outworn  system 
of  collecting  state  revenue. 

Those  interested  in  the  development  of  a  modern  system  of 
taxation  have  not  been  asleep.  For  nearly  ten  years  they 
have  worked  day  and  night,  in  season  and  out  of  season,- 
struggling  against  apathy  and  indifference,  and  at  times,  active 
opposition.  The  rural  communities  were  satisfied  with  the 
present  system  so  long  as  by  subterfuge  they  could  force  the 
paj-ment  of  what  they  conceived  to  be  the  legitimate  share  of 
the  payment  of  the  state  tax  from  Cook  Coujity,  and  Chicago 
in  general  was  indifferent  for  all  the  reasons  that  disincline 
business  men  in  a  large  citj-  from  taking  any  active  interest 
in  the  public  welfare.  In  1909  the  legislature  created  a  Special 
Tax  Commission,  which  in  1910,  made  its  recommendations. 
The  commission,  after  a  complete  review  of  the  situation  re- 
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commended  an  amendment  to  the  constitution,  in  the  fonn  of 
a  proposed  new  section  to  the  revenue  section  as  follows  : 

'  *  Section  14.  From  and  after  the  date  when  this  section  shall  be  in 
force  the  powers  of  the  General  Assembly  over  the  subject  matter  of  the 
taxation  of  personal  property  shall  be  as  complete  and  unrestricted  as 
thev  would  be  if  sections  one  (1),  three  (3)  nine  (9)  and  ten  (10)  of 
this  article  of  the  Constitution  did  not  exist ;  provided,  however,  that  anv 
tax  levied  upon  personal  property  must  be  uniform  as  to  persons  and 
property  of  the  same  class  within  the  jurisdiction  of  the  body  imposing 
the  same,  and  all  exemptions  from  taxation  shall  be  by  general  law,  and 
shall  be  revocable  by  the  General  Assembly  at  any  time. ' ' 

In  the  next  two  sessions  of  the  legislature  earnest  but  fruit- 
less efforts  were  made  to  secure  the  adoption  of  this  amend- 
ment. The  Constitution  of  1870  pro^^ded  that  only  one  amend- 
ment could  be  submitted  to  the  people  by  the  legislature  at  a 
single  session.  The  amendment  failed  of  passage  because  of 
other  constitutional  proposals  which  were  considered  by  the 
governor  and  his  floor  managers  as  being  of  more  importance. 

Securing  individual  assents  of  the  legislature  was  made  more 
difficult  by  reason  of  the  fact  that  no  definite  program  could  be 
presented.  The  amendment  sought  only  to  do  away  with  the 
constitutional  restriction,  leaving  it  to  future  legislatures  to 
determine  the  precise  positive  changes  which  should  be  made. 
There  was  a  Republican  majority  in  the  legislature  at  that 
time ;  several  Democrats  were  frank  enough  to  say  to  me  that 
they  would  vote  for  the  amendment  most  cheerfulh^  if  I  could 
guarantee  that  they  would  have  a  majority  in  the  legislature 
which  dealt  with  the  problem  afterward. 

In  1912  and  1913,  preceding  this  attempt  to  get  this  amend- 
ment through  the  legislature,  an  effort  was  first  made  to 
amend  the  amending  clause  of  the  constitution  so  that  three 
amendments  might  be  submitted  at  the  same  time.  This  was 
lost  and  the  tax  amendment  was  again  defeated  for  the  same 
reasons  as  in  1911.  Between  1911  and  1915  an  educational 
campaign  was  conducted  throughout  the  state  and  the  question 
of  the  adoption  of  such  an  amendment  presented  in  1912  for 
advisory  vote  resulted  in  a  vote  for  the  proposal,  of  over  three 
to  one.  Ultimate  success  in  the  legislature  was  due  almost 
wholly  to  the  unaided  efforts  of  one  man,  not  a  professional 
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lobbyist,  who  had  labored  incessantl}^  for  more  than  four 
years.  In  1915  the  amendment  was  passed  by  the  legislature. 
It  was  submitted  to  the  people  at  the  next  general  election  in 
1916.  Although  there  was  a  very  large  majority  in  its  favor, 
counting  only  those  voting  for  and  against  the  proposition, 
it  failed  of  the  necessary  majority  of  all  votes  cast  at  the 
election ;  hence  at  the  present  time,  we  are  back  where  we 
started.  A  provision  for  the  calling  of  a  constitutional  con- 
vention was  submitted  to  the  voters  on  November  5,  and  carried 
by  a  substantial  majority ;  upon  the  action  of  that  convention 
the  real  solution  of  tax  troubles  in  Illinois  depends. 

In  the  long  eight-year  campaign  we  had  assumed  that  the 
passage  of  the  constitutional  amendment  removing  the  uniform 
property  restriction  would  be  followed  at  once  by  some  ap- 
propriate legislation.  Up  to  the  time  of  the  actual  passage  of 
the  amendment  in  1915,  we  had  assumed  from  the  experience 
of  other  states,  and  the  learned  discussions  in  your  conventions, 
that  suitable  classifications  of  personal  property,  with  a  low 
rate  imposed  upon  intangibles,  was  the  most  certain  and  ef- 
fective way  of  accomplishing  the  double  purpose  of  increasing 
the  public  revenue  and  of  properly  shifting  the  present  in- 
tolerable burdens.  The  new  experiences  of  the  past  three 
years  with  the  federal  income  tax  and  income  taxes  fairly 
successful  in  Massachusetts  and  "Wisconsin  leads  to  the  belief 
that  after  all,  we  may  have  been  barking  up  the  tree  where 
the  squirrel  isn't. 

What  the  outcome  of  the  constitutional  convention,  when 
held,  may  be,  is  problematical.  It  is  conceivable  that  such  a 
convention  might  take  one  of  three  courses:  1.  in  rewriting 
the  Constitution,  all  provisions  with  reference  to  assessment 
and  collection  of  revenues  might  be  left  out,  or  only  such 
reference  made  thereto  as  would  indicate  that  necessary  func- 
tions of  the  state,  had  not  been  overlooked,  but  leaving  all  de- 
tails of  assessments  and  rates  to  be  fixed  by  subsequent  legis- 
lation, or  2,  tlie  foundation  might  be  laid  for  some  new 
thoroughly  modern  system  of  state  and  local  finance,  leaving 
the  details  only,  as  subjects  of  legislative  enactment,  or  3,  which 
regrettably  is  equally  possible,  the  necessary  changes  may  be 
overlooked  entirely.    We  cannot  refrain  from  speculation  upon 
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the  result  of  a  constitutional  convention  in  which  prohibition- 
ists will  have  their  lobby,  suffragists  be  clamoring  for  admis- 
sion to  those  offices  and  those  franchises  denied  by  the  present 
Constitution,  municipal  OAmership  theorists  and  every  form 
of  socialistic  propaganda  will  insist  upon  being  heard  and  will 
be  heard,  with  the  result  which  attends  the  construction  of 
e\ery  human  document,  namely,  compromise,  and  in  the  com- 
promise the  advocates  of  tax  refonn  may  be  left  where  they 
are  now,  groping  around  in  the  dark  cellar  at  midnight  without 
a  candle,  looking  for  a  black  cat  that  isn't  there.  It  is  there- 
fore incumbent  that  ^vith  such  help  as  we  can  secure,  we  shall 
begin  to  set  our  house  in  order  against  either  contingency. 

Personally,  I  believe  there  can  be  no  adequate  tax  reform 
except  it  is  based  fundamentally  upon  a  complete  segregation 
of  the  state  tax.  No  other  system  can  be  devised  w'hich  will 
eliminate  the  present  evils  of  undervaluation  in  the  rural  dis- 
tricts and  under-scheduling  in  Cook  County,  assuming  that  the 
same  classes  of  intangibles  were  found  to  be  widely  distributed 
over  the  state. 

In  advocating  this  radical  change,  I  do  so  on  my  own  re- 
sponsibility. I  do  not  know  that  it  has  the  sanction  of  those 
with  whom  I  have  worked  heretofore  in  the  attempt  to  procure 
the  constitutional  amendment,  nor  am  I  advised  whether  it 
is  within  the  contemplation  or  desire  of  those  state  officials  who 
may  be  held  primarily  responsible  for  the  framing  of  the 
proper  tax  laws.  But  if  this  is  done,  then  the  local  communi- 
ties mil  have  power  to  fix  valuations  on  real  estate  and  tan- 
gible personal  property  for  purposes  of  local  taxation  and 
can  thereby  secure  sufficient  revenue  for  their  local  purposes, 
which  they  do  not  have  at  present,  and  which  they  cannot 
have  so  long  as  they  feel  it  necessary  to  keep  their  valuations 
low,  in  order  not  to  be  compelled  to  pay  too  great  a  percentage 
of  the  state  tax.  At  present  most  of  the  rates  for  local  taxa- 
tion are  fixed  by  law,  and  even  the  application  of  the  maximum 
rates  to  valuations  purposely  kept  low,  fail  to  produce  the 
necessary  revenue  for  roads  and  bridges,  municipalities  and 
schools. 

In  the  early  years  of  my  tax  work,  I  assumed  that  a  solution 
of  this  problem  would  be  to  have  all  of  the  railroad  taxes  paid 
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iuto  the  state  treasury  for  state  j^urposes,  and  thus  other 
proi^erty  be  relieved  from  the  payment  of  any  state  tax.  That 
if  such  taxes  on  a  proper  valuation  of  the  roads  brought  more 
than  was  reasonably  necessary  for  the  state  revenue  the  balance 
might  be  distributed  in  some  proper  proportion  back  to  the 
schools,  through  some  appropriate  channel.  It  may  be  that  in 
the  light  of  recent  experience,  the  state  tax  may  be  segregated 
and  intangibles  pay  a  proper  share  of  the  tax  burden,  not  by 
a  direct  low-rate  assessment  of  the  intangibles  themselves,  but 
by  an  income  tax  similar  in  plan  to  that  now  in  effect  in  Massa- 
chusetts or  Wisconsin. 

Any  active  business  man  is  naturally  opposed  to  income 
taxes  which  levy  as  much  and  sometimes  more  upon  earned  in- 
come than  is  charged  against  unearned  income,  and  bankers 
certainly  do  not  favor  a  scheme  of  collection  at  the  source 
which  assumes  tliat  everybodj'  is  a  wilful  evader  of  his  obli- 
gations to  the  government  and  places  a  far  greater  burden 
upon  the  innocent  bystander  than  it  does  upon  the  man  in 
the  ring. 

A  study  of  both  the  theory  and  practice  of  the  Massachu- 
setts income  tax  persuades  me  that  in  connection  with  a  gen- 
eral property  tax  for  local  purposes,  such  an  income  tax  for  the 
purpose  of  raising  the  state  revenues  and  perhaps  the  county, 
is  as  nearly  an  ideal  system  as  can  now  be  devised.  I  heartily 
favor  the  provisions  of  the  ^Massachusetts  tax  levying  one  rate 
upon  income  derived  from  such  forms  of  intangible  property 
as  are  now  theoretically  taxable,  but  not  actually  taxed  under 
the  present  law,  tliat  is,  bonds,  stocks,  mortgages,  rents,  etc. 
A  second  and  smaller  rate  upon  income  derived  from  annuities,' 
trades  and  professions,  that  is  the  direct  and  immediate  out- 
come of  personal  labor  and  indi\idual  ambition  and  willing- 
ness to  work,  and  a  third  tax  greater  than  the  second  but  less 
than  the  first,  upon  the  casual  profits  derived  from  dealings  in 
intangible  personal  property. 

State  revenue  in  Illinois  can,  either  with  or  without  consti- 
tutional changes,  be  raised  by  the  application  of  such  a  tax, 
leaving  the  local  taxes  to  be  raised  against  real  estate  and 
tangible  personal  property.  The  result  (to  quote  Professor 
Bullock  of  Harvard  University)  "is  a  perfectly  logical  adjust- 
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meut  by  which  tangible  things  like  real  estate,  machinery,  mer- 
chandise and  live  stock  are  assessed  locally  upon  their  capital 
value,  while  intangibles  are  assessed  by  the  state  upon  their 
annual  income. ' '  This  presupposes,  of  course,  that  even  if  the 
revenue  from  such  a  tax  should  not  all  be  absorbed  for  state 
purposes,  still,  the  administration  and  collection  of  it  should 
be  entirely  under  state  supervision,  exercised  through  an  ap- 
pointed, rather  than  elected  commission. 

Such  a  law  could  not  have  been  passed  in  Illinois  in  1915. 
In  my  judgment,  the  legislature  would  incline  more  favorably 
to  such  a  law  at  present,  than  they  would  to  an  attempt  to 
classify  personal  property  and  reach  intangibles  hy  a  direct 
tax.  The  latter  plan  while  ideal  to  students  on  the  subject, 
is  difficult  to  explain  to  the  average  legislator.  While  now 
accustomed  as  we  have  become  to  the  preparation  of  schedules 
for  the  federal  income  tax  and  with  reasonable  satisfaction 
as  to  the  secrecy  of  its  operation,  the  legislature  would  be 
"svilling  to  at  least  adopt  it  as  a  two  years'  experiment. 

Certain  changes  in  the  law,  purely  administrative  in  char- 
acter, may  be  accomplished  without  any  constitutional  change. 
The  need  has  long  been  recognized  for  a  permanent  tax 
commission  to  take  the  place  of  the  present  board  of  equali- 
zation with  its  cumbersome  machinery  and  other  drawbacks 
to  effective  work.  With  this,  should  go  some  reorganization 
of  the  present  town  assessors  and  county  boards  of  review; 
these  should  be  taken  out  of  the  list  of  elective  offices  and  there 
should  be  some  close  coordination  in  work  but  not  in  selection 
established  between  the  state  commission  and  the  county  and 
tOA^Tiship  assessors. 

Even  with  the  segregation  of  state  revenues  and  an  intelli- 
gent and  honest  assessment  of  tangible  property  for  local 
purposes,  there  would  remain  one  serious  problem.  After 
the  valuations  of  local  property  are  fixed,  taxes  are  extended 
by  the  County  Clerk  based  on  rates  fixed  by  a  number  of  in- 
dependent taxing  bodies.  The  taxes,  which  when  collected  are 
distributed  to  the  treasuries  of  the  state,  county  and  township, 
road  and  bridge  commissions,  municipalities,  school  districts. 
Sanitary''  District  of  Chicago,  drainage  districts  in  the  rural 
communities   and   park   districts,   are   all   levied   at  varying 
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periods  in  the  year,  by  as  many  different  sets  of  offices.  There 
is  a  greater  number  and  variety  in  Cook  County  than  else- 
where, but  the  same  difficulty  exists  everj'where  except  in  the 
most  rural  and  backwoods  counties,  where,  either  from  lack 
of  funds  or  initiative,  the  communities  still  do  without  modern 
improvements,  either  in  home  or  community  life.  I  regret 
that  figures  are  not  available  to  demonstrate  the  amount  of 
money  lost  through  this  needlessly  cumbersome  method.  The 
thinking  tax-payer  realizes  that  but  a  small  percentage  of  his 
contribution  goes  to  actual  constructive  work,  and  far  too  much 
is  absorbed  in  administrative  expenses.  How  this  problem 
shall  best  be  met  may  well  engage  the  attention  of  some  com- 
mittee of  your  organization. 

I  have  read  with  the  greatest  interest  the  report  of  your 
committee  on  a  model  system  of  taxation,  to  be  presented  at 
this  meeting.  I  feel  that  I  have  unwarrantably  trespassed 
upon  your  time  at  this  stage  of  your  history  and  attainments, 
in  going  into  problems  which  we  ought  to  have  solved  our- 
selves. So  far  as  relates  to  the  question  of  substantive  tax 
procedure,  I  believe  the  suggestions  made  with  reference  to 
the  segregation  of  the  state  tax,  the  raising  of  the  state 
revenues  by  supplemental  income  taxes,  goes  far  toward  meet- 
ing what  your  committee  suggests  in  section  VIII,  as  an  ideal 
system  of  taxation.  Of  course,  there  is  no  such  thing  as  an 
'^  ideal  taxing  system  ";  the  problem  of  taxation  has  been 
a  vexatious  one  from  the  time  nations  first  emerged  from  abso- 
lute barbarism,  and  the  chief  of  even  a  semi-civilized  state 
compelled  a  tribute  from  his  more  or  less  unwilling  subjects, 
to  enable  him  to  pay  the  expenses  of  a  quasi-government,  leav- 
ing him  the  utmost  possible  time  for  fishing  and  hunting.  The 
country  as  a  whole  may  never  recognize  its  debt  to  your  body ; 
you  have  only  the  satisfaction  of  good  work  well  done. 

The  patient  is  now  on  the  table ;  the  diagnosis  of  the  family 
doctor  is  complete.  We  confidently  rely  upon  your  help  to  find 
the  proper  and  adequate  remedy. 

Chairman  Armson  :  I  am  sure  we  have  all  enjoyed  the  in- 
teresting and  instructive  discussion  of  the  tax  problems  of 
Illinois  presented  by  Mr.  Abbott.     It  may  be  of  some  satis- 
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faction,  however,  to  ]\Ir.  Abbott,  and  if  not  a  satisfaction,  some 
consolation,  to  know  that  many  of  the  problems  and  difficulties 
so  interestingly  described  by  him,  are  very  familiar  to  the  tax- 
ing officials  of  other  states,  so  the  conditions  described  by  you, 
Mr.  Abbott,  are  not  peculiar  to  Illinois  alone.  We  will  now 
ask  Mr.  Douglas  Sutherland,  secretary  of  the  Civic  Federation 
to  continue  the  discussion  of  Illinois  tax  problems. 

Douglas  Sutherland  of  Illinois  :  Mr.  Chairman  and  gen- 
tlemen of  the  twelfth  annual  conference :  my  brief  contribution 
will  be  in  the  nature  of  supplementing  Mr.  Abbott 's  very  able 
paper.  Before  going  into  the  subject  which  he  left,  I  should 
like  to  report  the  situation  at  Springfield,  from  where  I  have 
just  come,  where  our  legislature  is  in  its  final  throes  of  agony, 
probably  ending  tomorrow  evening.  They  have  passed  the 
tax  rate  increase  bills  this  year  which  will  make  the  bills  of 
the  taxpayers  in  Chicago  and  in  most  of  the  rest  of  the  state 
from  thirty-five  to  forty  per  cent  higher  than  they  were  this 
year.  This  was  in  response  to  demands  of  governmental  bodies 
for  large  increases,  due  to  increased  costs  of  duties  and  service, 
which  were  made  the  occasion  by  these  governmental  bodies  for 
asking  the  very  limit,  and  then  some,  from  the  legislature.  I 
merely  wish  to  comment  here  on  the  fact  that  the  reception 
given  by  the  legislature  in  general  to  public  employes  and  rep- 
resentatives of  tax-expending  bodies,  was  so  cordial  and 
friendly  and  sympathetic,  in  comparison  with  the  reception 
that  was  given  to  representatives  of  tax-paying  organizations 
and  to  the  few  telegrams  that  were  sent  by  representatives  of 
the  smaller  improvement  organizations,  which  were  generally 
filed  in  the  waste-basket,  and  I  am  driven  to  the  conclusion 
that  unless  the  taxpayers  wake  up  and  in  large  numbers  affili- 
ate themselves  with  neighborhood  organizations  and  other  or- 
ganizations for  their  own  defense,  so  that  they  can  make  an 
active  political  front  at  the  seat  of  government  when  the  legis- 
lature is  in  session,  approaching  3'ears  will  be  approaching 
confiscation  of  property. 

Now  with  reference  to  our  o%vn  situation,  so  far  as  the  levy 
and  collection  of  taxes  are  concerned,  Mr.  Abbott  has  laid 
before  you  our  evils,  and  our  difficulties,  which  are  familiar 
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to  all  of  you  to  greater  or  less  extent.  We  have  made  one 
\ery  considerable  step  in  advance  in  Illinois  at  this  session. 
The  legislature,  after  listening  to  recommendations  in  that 
direction  for  tliirtj'-four  years,  has  at  last  abolished  the  state 
board  of  equalization  and  has  authorized  the  governor  to  name 
a  tax  commission  composed  of  three  pereons,  who  will  serve 
for  terms  of  six  years,  expiring  in  rotation,  the  salary  to  be 
$6,000.  The  state  board  of  equalization  has  not  only  been 
inefficient  but  it  has  also  been  a  stumbling  block  in  general  in 
the  path  of  tax  improvement, — not  but  that  some  members  of 
the  board  at  one  time  and  another  have  been  very  friendly  to 
the  broadest  views  with  reference  to  tax  improvements — but 
the  board  as  a  whole  has  always  hesitated  and  hung  back  and 
opposed  and  in  general  blocked  the  movements  which  have 
been  suggested  in  this  state  to  remove  and  relieve  conditions 
that  are  now  becoming  intolerable.  Brieflj^  the  tax  commis- 
sion law  will  give  the  commission  the  following  powers:  to 
confer  with  and  advise  and  assist  local  taxing  officials;  to 
prescribe  general  rules  and  regulations  governing  the  activi- 
ties of  local  taxing  officials ;  to  reciuire  the  attendance  of  loccd 
taxing  officials  at  certain  meetings  for  the  discussion  of  prob- 
lems relating  to  taxation ;  to  .order  reassessments  whenever  in 
the  judgment  of  the  commission,  reassessment  is  desirable  with- 
in a  county.  A  reassessment  may  be  ordered  with  reference  to 
the  entire  valuation  in  the  county  or  with  reference  to  the 
valuation  within  an  assessment  district  of  the  countj^,  or  A^-ith 
reference  to  the  valuation  of  some  one  or  another  class  of 
property  within  the  county.  The  commission  itself  has  no 
power  to  make  an  original  reassessment.  The  reassessment 
when  ordered,  must  be  made  by  the  local  board  of  assessors  and 
be  subject  to  review  by  the  local  board  of  review.  In  that  re- 
spect it  does  not  go  as  far  as  the  laws  of  some  of  the  other 
states.  However,  I  regard  the  law  as  it  stands  a  distinct  ad- 
vance. We  believe  it  will  lead  to  closer  cooperation  between 
the  taxing  officials  of  the  various  counties,  that  it  wdll  tend  to 
bring  about  a  greater  equality  between  the  various  taxing  dis- 
tricts and  the  various  counties  of  the  state,  which,  under  the 
state  board  of  equalization,  has  been  impossible.  The  tax 
commission  will  have  the  powers  of  original  assessment,  which 


TAX  TROUBLES  IX  ILLIXOIS  25 

Mr.  Abbott  told  you  of,  which,  have  been  held  by  the  state 
board  of  equalization.  They  will  have  better  equipment  than 
the  state  board  of  equalization  ever  had,  and  it  is  hoped  and 
believed  that  they  will  exercise  those  powers  with  far  greater 
equity  and  far  greater  efficiency  than  has  ever  been  done  in 
the  past  by  a  board  composed  of  twenty-five  members,  elected 
each  in  a  presidential  election,  from  our  twenty-five  congres- 
sional districts.  I  regret  that  I  cannot  agree  with  Mr.  Abbott 
entirely  in  his  advocacy  of  the  principle  of  segregation  of  the 
sources  of  state  and  local  revenues.  The  Civic  Federation 
which  I  have  the  honor  to  represent  and  which  is  honored  by 
having  Mr.  Abbott  as  one  of  its  advisory  board,  many  years 
ago  went  on  record  for  the  principle  of  separation  of  sources, 
but  at  that  time  urged  that  this  principle  be  applied  with  ex- 
treme moderation  and  caution  because  we  foresaw  the  tendency 
in  that  principle  toward  extravagance  in  state  and  local  gov- 
ernment. Since  we  gave  that  recognition  to  the  principle  and 
since  we  urged  that  moderation,  the  experience  of  other  states 
and  the  opinion  of  students  of  taxation  in  general,  has  em- 
phasized the  warning  more  than  it  has  emphasized  the  value 
of  the  principle.  3Iy  o^vn  notion  is  that  a  constitution  should 
be  sufficiently  elastic  so  that  the  question  of  separation  should 
not  be  brought  into  direct  issue  in  the  constitution.  There  are 
taxes  which  can  be  more  readily  collected  as  state  taxes,  but  it 
seems  to  me  that  when  taxes  are  so  collected  there  should  be  a 
distribution  back  to  the  local  governing  agency  which  will 
cause  those  governing  agencies  to  have  a  direct  relation  with 
the  taxes  and  revenues  which  arise  from  the  jurisdictions  which 
they  serve.  It  seems  to  me  that  the  creation  of  our  tax  com- 
mission in  Illinois  even  though  its  progress  in  bringing  about 
a  real  equalization  may  be — as  it  probably  must  be  if  it  is  to  be 
effective  and  continuously  effective — moderate  and  a  little 
slow,  will  within  a  very  short  period  comparatively,  meet  the 
evil  of  inequality  between  assessing  districts,  which  Mr.  Abbott 
pointed  out,  by  requiring  proper  assessments  and  the  bring- 
ing up  of  values  which,  after  all,  seems  to  me  to  be  the  basis 
for  equitable  taxation  in  the  state.  Bear  in  mind  that  our 
state  board  of  equalization  has  been  an  equalizing  body  in 
name  only.     As  ]\Ir.  Abbott  pointed  out.  the  member  elected 
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from  his  concessional  district  has  regarded  the  problems  of 
equalizing  taxes  and  time  value  as  propositions  to  be  avoided 
from  a  local  point  of  view,  with  a  view  to  serving  local  inter- 
ests, and  valuations  therefore  were  kept  down.  Now  we  have 
a  real  centralized  body,  interested  in  no  particular  county  or 
no  particular  district,  but  interested  in  bringing  about  equal- 
ity in  the  state  of  Illinois,  and  in  bringing  valuations  up  to  the 
point  where  the  tax  burden  can  be  placed  with  the  greatest 
possible  degree  of  equity.  I  shall  not  take  up  more  of  your 
time  and  I  thank  you  for  your  attention. 

Ch.virman  Armson  :  The  subject  is  open  for  further  discus- 
sion. In  order  that  the  reporter  may  get  your  names  accur- 
ately I  am  going  to  ask  when  a  delegate  arises  to  kindly  give 
his  name  and  state. 

C.  P.  Len'K  of  Colorado  :  Mr.  Chairman,  I  have  listened  with 
great  interest  to  the  very  able  paper  of  Mr.  Abbott,  "\\'ith  which 
I  most  heartily  concur  in  practically  all  ways  except  on  separ- 
ation of  state  and  local  revenues.  In  that  vital  particular  I 
quite  strongly  disagree.  From  my  many  years  of  practical 
work  I  find,  I  think,  on  the  average  that  local  revenue  amounts 
to  at  least  seven-tenths  to  eight-tenths  of  all  revenue  raised 
in  the  state.  I  believe  that  separation  will  weaken  rather  than 
strengthen  our  unit  system.  Personally  I  think  that  so  far  as 
possible  we  should  have  complete  concert  between  not  only 
state,  county  and  municipal  governments  but  even  going  over 
the  state  line  into  our  federal  system.  And  I  believe  such 
concert  will  work  for  strength  to  an  ultimate  system  rather 
than  separation. 

F.  H.  Vandexboom  of  Michigan  :  I  would  like  to  say  a  word 
in  regard  to  the  state  board  of  equalization  being  a  farce.  I 
thought  Michigan  had  the  only  state  board  of  equalization  that 
was  a  farce.  I  see  that  others  have  it.  I  take  it  from  the 
description  of  Illinois  that  they  had  a  very  large  farce  as  they 
had  twenty-five  members  on  their  board.  In  Michigan  we  had 
the  state  officers  as  members  of  tlie  board  of  equalization  and 
last  winter  the  legislature  saw  fit  to  make  some  change.     We 
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had  one  member  of  the  tax  commission  on  that  board  along 
with  the  state  officers,  and  the  tax  commission  was  not  very 
well  represented  when  it  came  to  equalizing.  This  year  we 
saw  fit  to  put  upon  that  board  three  members  of  the  state  tax 
commission  so  that  they  would  have  some  voice  in  the  equaliza- 
tion, and  I  believe  that  this  is  one  of  the  best  moves  Michigan 
has  ever  made  for  the  equalization  of  taxes,  for  who  is  better 
posted  on  local  taxes  as  well  as  state  taxes  than  the  state  tax 
commission  ?  They  have  familiarized  themselves  with  the  tax 
situation  in  every  to^^-nship,  city  and  county  in  the  state,  and 
I  see  no  reason  why  they  should  not  be  better  posted  than  any 
separate  tax  commission  could  be  in  the  matter  of  equalization. 
We  have  changed  our  system  of  equalization  every'  two  or  three 
years  in  practice  to  a  state  equalization  everj^  year  in  order 
that  the  cities  that  have  increased  in  value  by  leaps  and 
bounds,  may  properly  be  assessed  each  year ;  and  we  feel  that 
this  is  going  to  be  of  very  great  improvement  to  Michigan 
in  the  future. 

L.  E.  Thomas  of  Louisiana:  I  heartily  concur  in  the  state- 
ment made  by  Mr,  Link  from  Colorado.  Some  six  or  seven 
years  ago  we  undertook  a  reformation  of  our  tax  system  in 
Louisiana.  As  speaker  of  the  House  of  Representatives  I  had 
the  honor  of  serving  ex-officio  on  the  tax  commission  that  in- 
vestigated the  system  for  some  weeks.  Then  we  submitted 
the  proposition  that  embodied  this  very  idea  of  segregation  of 
sources  of  revenue.  Well,  it  was  voted  down  about  five  to 
one.  We  found  out,  or  at  least  became  con^dnced,  that  the 
people  probably  were  wiser  than  we  upon  that  proposition,  as 
a  subsequent  investigation  has  disclosed  to  our  view.  When 
I  was  in  California  last  spring  I  talked  with  the  members  of 
the  commission  there.  That  state  was  held  up  as  Utopia  along 
the  line  of  segregation,  as  you  know,  and  it  seemed  to  me 
the  disposition  after  segregation  took  effect  was  that  the 
legislature  has  the  privilege  of  spending  all  the  money  it 
pleases  because  the  corporations  are  going  to'  pay.  That  was 
one  of  the  evils  manifested  in  a  tremendous  increase  by  the 
General  Assembly  in  the  appropriations  of  California  in  the 
five  or  six  years  that  system  had  been  in  progress  in  that  state 
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by  the  general  assembl}^  The  banks  aud  public  service  cor- 
porations generally  paid  the  tax  and  the  people  didn't.  Of 
course  the  people  could  vote  to  pay  it  by  uniform  rates  and 
other  things  to  make  it  up  but  it  seemed  to  me  that  the  system 
did  not  reach  them  as  directly  as  direct  taxation.  Those  ap- 
propriations had  come  as  one  of  the  factors  flowing  from 
segregated  revenue  and  I  became  convinced  that  the  more 
closely  you  could  bring  the  public  mind  to  the  fact  that  the 
individual  is  a  taxpaj^er  and  interested  in  his  government, 
the  more  you  would  put  in  operation  a  bar  on  the  tax  body. 
For  that  reason  I  am  opposed  to  the  complete  segregation  of 
sources  of  revenue.  We  have  a  separation  of  assessment 
values  in  our  state,  adopted  two  or  three  years  ago,  in  which 
we  allow  the  county,  or  parish  as  we  call  it,  to  adopt  a  per  cent 
of  assessment  for  local  purposes,  while  the  state  board,  of 
which  I  am  the  chairman,  adopts  a  uniform  percent  for  state 
purposes,  applicable  in  every  county  exactly  alike,  so  that  any 
county  can  stay  on  a  low  percentage  if  it  sees  fit  for  local  pur- 
poses, after  the  values  are  once  established  by  our  board  for 
the  state.  We  have  separation  of  assessment  values  but  not 
segregation  of  sources  of  revenue.  This  we  have  come  to 
recognize  as  the  solution  of  some  of  the  vexing  problems  that 
we  have  had  for  many  j^ears.  We  are  still  operating  under 
the  general  property  tax,  which  is  not  as  satisfactory  as  it 
might  be. 

Chairman  Armson  :  Perhaps  you  can  tell  us  about  separa- 
tion, Mr.  Plehn. 

Carl  C.  Plehn  of  Californlv  :  I  was  rather  biding  my  time 
until  I  learned  a  great  deal  more  about  what  the  members  of 
the  association  have  been  thinking  about  separation.  I  take 
it  we  have  got  to  get  a  little  bit  clearer  as  to  terms  before 
we  can  come  to  a  common  understanding.  The  term  ' '  separa- 
tion" was  used  when  the  fundamental  idea  of  using  a  different 
base  for  state  taxation  than  local  taxation  was  first  thought 
of,  and  I  think,  in  the  light  of  what  has  come  about  since, 
that  the  term  has  been  very^  ill-chosen,  for  the  California  sys- 
tem, sometimes  called  the  system  of  separation,  probably  due 
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to  the  fact  that  that  was  used  in  the  report  of  1906,  is  really 
not  any  fundamental  or  any  ^dde,  far-reaching  departure 
from  the  general  principle  of  the  property  tax.  Certain 
classes  of  property  were  segregated  out  for  taxation  by  the 
state  alone  whereas  the  remainder  of  the  property  was  taxed 
for  local  purposes.  That  is  to  say,  public  utilities,  ^vith  the 
exception  of  water  companies,  are  taxed  by  the  state.  So  also 
are  all  financial  companies — that  is  banks  and  insurance  com- 
panies— and  in  addition  to  that  the  state  takes  the  entire  in- 
heritance tax.  It  seems  to  me  that  a  true  principle  of  segre- 
gation or  separation,  would  be  rather  to  take  taxes  of  totally 
different  kinds  where  you  could  institute  no  direct  basis  of 
comparison.  Thus,  a  personal  income  tax  and  an  inheritance 
tax  for  state  purposes,  with  the  historical  property  tax,  per- 
haps, left  for  local  purposes,  would  be  a  true  separation  of 
sources.  The  other  is  an  artificial  separation,  a  sort  of  segre- 
gation. There  is  another  thing  to  be  considered.  Perhaps 
some  of  you  may  know  that  when  I  was  invited  to  help  the 
Kentucky  tax  commission  in  1912  I  did  not  recommend  any 
copy  of  the  California  system  for  Kentucky,  the  reason  being 
that  to  my  mind,  as  I  saw  the  situation  in  Kentucky,  the  con- 
ditions were  so  completely  different  from  what  thej"  are  in 
California  that  there  was  no  foundation  for  a  hope  that  the 
thing  would  work  in  the  same  way  in  Kentucky  that  it  worked 
in  California.  There  were  geographical  conditions  in  Cali- 
fornia— the  location  of  the  railroads,  the  location  of  the  hydro- 
electric plants,  all  in  the  mountains  servdng  the  city  com- 
munities and  the  valleys,  and  various  other  more  or  less  local 
reasons  upon  which  we  could  logically  base  a  separation  of 
sources  in  that  state.  Just  to  give  you  one  very  perfect  illu- 
stration, for  I  don't  want  to  take  much  time,  there  was  one 
county  that  had  eight  hundred  miles  of  railroads  within  its 
borders  and  another  that  had  six ;  and  it  seemed  that  the  taxes 
from  the  railroads  under  such  conditions  ought  to  go  some- 
how or  other  into  a  general  pot.  Another  thing,  one  of  the 
most  important,  in  considering  tax  systems  and  especially 
when  talking  about  transplanting  a  system  or  idea  from  one 
state  to  another  is  the  framework  of  government.  I  do  not 
know  how  much  consideration  we  have  given  to  that  factor. 
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The  different  functious  of  government  are  differently  appor- 
tioned among  the  different  branches  of  government  in  differ- 
ent states.  In  California  there  is  a  tendency  for  the  state 
to  take  up  new  functions  and  do  more  tilings.  There  is  also 
a  distinct  tendency  to  take  over  to  the  state  functions  that 
have  been  performed  locally.  Thus  we  find  that  our  road 
system  for  example,  which  I  think  is  justly  celebrated  through- 
out the  United  States,  is  getting  to  be  more  and  more  a  state 
function.  When  I  first  went  there  twenty-five  years  ago  it 
was  entirely  a  local  function.  Again,  the  state  contributes 
out  of  its  revenues  now  over  one-half  of  the  expense  of  the 
common  school.  It  takes  care  of  the  normal  schools,  it  helps 
the  high  schools  and  entirely  supports  the  university.  Tlie 
state's  share  in  the  control  and  support  of  education  is  much 
larger  than  it  used  to  be.  Reference  has  been  made  to  the 
rapid  increase  in  state  appropriations  in  California  and  some- 
times it  is  inferred  that  this  is  directly  due  to  the  extrava- 
gance of  the  legislature  because  it  has  means  of  revenue  that 
seem  to  come  home  only  indirectly  to  the  people.  When  it 
comes  to  the  question  of  spending  public  money  I  think  we 
ought  to  look  first  directly  to  the  purpose  for  which  the 
money  is  expended.  Is  it  wise?  We  want  to  look  at  each 
expenditure  as  to  its  wisdom.  I  can  say  for  the  increased  ap- 
propriations that  have  been  made  in  California  for  state  pur- 
poses, that  they  meet  thoroughly  with  popular  approval. 
Many  of  the  most  important  and  largest  increases,  such  as  the 
more  adequate  care  of  the  orphans  and  half  orphans,  taking 
care  of  widowed  mothers,  a  shift  question  from  the  local 
treasuries  to  the  state,  have  worked  out  well  and  have  met 
popular  approval  most  fully.  Again,  the  larger  appro- 
priations for  highAvays,  which  I  mentioned  before,  have  met 
heartily  with  public  approval.  They  have  justified  them- 
selves. Now  if  a  wise  expenditure  of  public  funds  requires 
larger  revenues,  I  am  pretty  sure  that  one  way  or  another  the 
people  will  raise  those  revenues,  so  long  as  the  expenditures 
meet  the  public  approval.  I  don't  believe  you  can  call  such 
appropriations  extravagant.  Of  course  I  do  not  mean  to  say 
that  the  state  of  California,  through  its  government,  is  not 
occasionally  wasteful.     It  would  be  a  government  directly  in- 
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spired  by  the  Almightj'  if  it  did  not  waste  something.  And 
there  is  inefficiency  no  doubt;  but  the  inefficiency  I  feel,  is 
decidedly  less  than  the  inefficiency  that  would  arise  had  the 
older  system,  of  having  those  expenditures  entirely  local,  been 
in  vogue,  instead  of  shifting  them  from  the  counties  to  the 
state.  The  waste  would  have  been  greater  under  the  old 
system  than  it  is  under  the  present  arrangement.  We  have 
very  efficient  state  boards.  We  have  a  very  efficient  super- 
vision of  expenditures  and  a  state  board  of  control,  that  looks 
pretty  sharply  after  not  only  the  legality  of  everj^  expenditure 
but  also  as  to  the  wisdom  of  it,  and  the  economy  of  it  too. 
While  there  still  is  waste,  it  is  being  eliminated  as  fast  as 
human  nature  in  governments  can  bring  it  about.  When  you 
begin  to  criticise  or  inspect  a  system  of  taxation  in  vogue  in 
any  one  state,  you  have  got  to  look  to  two  or  three  other  fea- 
tures. You  have  to  look  to  the  local  conditions  upon  which 
that  system  rests ;  you  have  to  look  at  the  character  of 
the  expenditures  before  you  accuse  the  legislature  of  extra- 
vagance. If  the  money  perhaps  comes  easier  that  way  it  may 
be  that  the  shift  in  the  burden  from  local  to  state  or  the 
picking  up  of  new  functions  may  go  to  the  state  or  may  go 
elsewhere.  The  explanation  of  those  increases  is  to  be  found 
so  far  as  California  is  concerned,  along  those  lines. 

J.  F.  ZoLLER  OF  New  York:  I  just  want  to  say  a  word  or 
two  in  regard  to  this  paper  which  was  presented.  It  was  so 
admirably  presented  that  I  think  we  ought  to  spend  some  time 
in  discussing  it  in  order  that  the  gentleman  who  prepared  it 
may  know  that  we  fully  appreciate  the  effort  he  made  in  the 
preparation  of  it.  I  had  supposed  of  course  that  nobody  was 
worrying  any  more  about  the  inability  to  assess  personal  prop- 
erty. I  supposed  it  was  generally  conceded  that  it  could  not 
be  done  equitably  in  any  jurisdiction,  except  under  a  law  that 
was  so  drastic  that  it  would  frighten  the  legislature  in  con- 
sidering it.  Now  this  matter  of  personal  property  has  been 
discussed  in  almost  every  state.  It  of  course  has  been  dis- 
cussed in  New  York  and  we  have  a  gentleman  there  of  \ery 
great  experience  who  said — and  I  think  he  was  right  about  it 
— that  you  cannot  collect  a  tax  on  personal  property  unless 
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you  have,  not  only  a  very  rigid  listing  system  but  in  addition 
to  that,  a  very  drastic  penalty  of  confiscation  in  case  the  prop- 
erty is  not  listed.  It  would  be  difficult  to  get  any  law  of 
that  kind  through  and  for  that  reason  most  of  the  states  have 
given  up  the  idea  of  adequate  assessment  of  personal  property. 
Tliese  watches  the  gentleman  spoke  of,  all  those  clocks,  and 
you  might  add  pictures  and  things  of  that  kind  and  livestock 
and  cash  in  banks  and  other  things — you  Avould  find  very  little 
of  these  items  assessed  under  the  usual  system  of  taxing  per- 
sonal property.  It  seems  to  me  that  about  the  only  thing  you 
can  do  today  to  reach  these  sources  is  to  substitute  some  other 
method  of  taxation,  as  has  been  done  in  the  states  of  Massa- 
chusetts, New  York  and  Wisconsin,  and  as  will  be  done,  I 
prophesy,  in  all  the  states  in  the  last  analysis,  that  is  the  sub- 
stitution of  a  law  that  can  be  enforced,  either  a  classified  prop- 
erty tax  or  an  income  tax  or  a  combination  of  the  two,  and  per- 
sonally I  rather  think  that  the  proper  thing  is  the  income  tax 
because  it  is  based  on  ability  to  pay.  I  just  want  to  say  one 
more  word  upon  this  subject.  It  always  comes  up  at  these 
meetings,  and  that  is  the  segregation  of  state  and  local  rev- 
enues. I  do  not  believe  there  is  a  state  in  the  union  that 
practiced  the  segregation  of  state  and  local  revenues  but  what 
there  was  a  very  marked  increase  in  the  expenditures  of  that 
state.  That  is  true  in  New  York,  and  it  is  true  in  any  other 
state  where  they  have  undertaken  segregation.  The  gentle- 
man from  California  said  that  there  have  been  vast  appro- 
priations and  that  those  appropriations  have  been  popular. 
Of  course  they  have,  and  that  is  the  trouble.  The  reason  thej' 
have  been  popular  is  because  they  were  being  paid  for  by  a 
few  individuals.  It  is  always  a  popular  thing  for  the  masses 
to  vote  taxes  upon  the  few,  and  that  is  what  the  segregation  of 
state  and  local  revenue  will  accomplish.  If  you  will  provide 
a  system  where  state  expenditures  are  met  by  all  in  accord- 
ance with  their  ability  to  pay,  appropriations  won't  be  so 
popular  and  they  ought  not  to  be  so  popular  because  if  they 
get  too  popular  they  will  lead  to  extravagance,  as  they  did 
in  New  York,  as  I  assume  they  did  in  California,  and  as  they 
will  do  I  believe  in  any  state  where  you  have  absolute  separa- 
tion.    It  is  difficult  to  avoid  taking  some  revenues  for  state 
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purposes  at  times  under  certain  circumstances,  but  I  do  be- 
lieve that  the  best  check  upon  state  expenditures  is  a  system 
whereby,  when  those  expenditures  increase,  the  people  as  a 
whole,  not  a  few,  are  made  to  contribute,  and  where  their 
contribution  increases  in  direct  proportion  to  the  increase  in 
the  state  expenses. 

]Mr.  Zander  :  I  have  listened  to  this  discussion,  Mr,  Chair- 
man, with  a  great  deal  of  interest.  I  have  had  some  corres- 
pondence with  some  organizations  in  Illinois  who  asked  for 
the  information  Arizona  had  on  a  system  of  taxation.  It  oc- 
curs to  me,  ]VIr.  Chairman,  that  it  is  not  so  largely  a  question 
of  segregation,  or  of  increased  expenditures,  as  it  is  something 
else.  It  might  be  true  that  those  states  that  have  adopted  the 
separation  of  income  have  increased  their  budgets ;  but  if  that 
is  the  case  I  think  you  will  find  that  those  budgets  have  gone 
largely  to  great  public  improvements  or  larger  public  func- 
tioning of  social  relations,  all  for  the  benefit  of  a  higher  state 
of  living  of  the  people  generally  in  those  states.  But  I  do 
not  think  that  those  are  the  only  states  that  have  increased 
their  budgets.  I  am  not  in  favor  and  cannot  find  myself  in 
harmony  at  all  ^^^th  the  separation  of  state  and  local  revenue 
but  I  think,  Mr.  Chairman,  if  you  look  over  the  United  States, 
you  will  find  that  the  states  that  have  the  separation  of  local 
and  state  revenues,  have  taken  a  very  prominent  position  in 
the  expenditures  of  state  revenues  for  great  public  improve- 
ments and  social  relations.  And  those  states,  Mr.  President, 
are  the  states  that  have  more  nearly  approached  equalization 
than  have  other  states.  The  question  of  taxation  is  a  question 
of  equalization — the  equitable  distribution  of  the  burden  of 
government ;  and  speaking  from  our  experience  in  Arizona,  I 
say  to  Illinois  that  if  you  first  create  a  state  tax  commission, 
give  it  unlimited  power  and  unlimited  revenue,  and  charge  it 
with  the  one  problem  of  bringing  about  equalization  of  taxes 
in  the  state  of  Illinois,  and  then  let  it  alone,  I  think  that  your 
questions  ^\^ill  solve  themselves  much  faster  than  you  have  any 
idea  or  than  you  can  hardly  comprehend.  I  do  not  think,  Mr. 
President,  that  we  are  so  much  concerned  in  keeping  taxes 
down  or  keeping  them  low,  or  preventing  state  expenditures, 
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because  that  is  why  governments  exist  under  our  present  con- 
ception of  government,  to  do  things  collectively  that  we  cannot 
do  individually,  so  that  we  can  accomplish  those  things  that 
Avill  bring  about  happiness  that  we  could  not  otherwise  ac- 
complish. Happiness  is  transportation,  education  and  a  few 
of  those  other  things  we  are  all  familiar  with ;  they  all  cost 
money.  So  in  my  opinion  none  of  us  should  worry  so  much 
about  how  much  the  bill  is  if  we  can  devise  some  means  of 
distributing  that  bill  equitably  upon  everybody,  with  no  one 
exempted  at  all. 

[Adjournment  of  Session.] 


SECOND  SESSION,  TUESDAY  AFTERNOON,  JUNE  17,  1919 

President  Bullock:  Gentlemen,  our  permanent  chairman, 
Mr.  Armson,  has  not  yet  put  in  an  appearance  this  afternoon 
and  it  seems  desirable  to  start  the  program.  Unless  there  is 
objection  I  will  ask  our  friend.  Judge  Leser  of  the  Maryland 
Tax  Commission,  to  take  charge  and  act  as  chairman  until 
Mr.  Armson 's  arrival. 

Oscar  Leser  Presiding. 

[Appearance  of  permanent  chainnan,  Mr.  Armson.] 

Chairman  Leser:  Gentlemen,  as  temporary  chairman  of 
this  meeting,  after  these  arduous  duties,  it  is  my  pleasure  to 
introduce  the  permanent  chairman. 

Permanent  Chairman  Armson  :  It  is  one  of  the  customs 
to  have  you  continue. 

Ch.virman  Leser:  It  pleases  the  permanent  chairman  to 
have  me  continue  the  festivities.  The  only  reason  there  are 
not  fifty-seven  varieties  of  bank  taxation  in  the  different  states 
is  because  there  are  not  fifty-seven  states,  which  makes  it  all 
the  more  interesting  that  we  shall  have  a  paper  this  afternoon 
on  the  taxation  of  banks.  It  was  listed  for  the  morning  but 
was  postponed  until  the  afternoon  session.     The  address  will 
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be  by  Mr.  Milton  W.  Harrison,  secretary  of  the  savings  bank 
section  of  the  American  Bankers'  Association. 


TAXATION  OF  BANKS 

MILTON  W.  HARRISON 
Secretary,  Savings  Bank  Section,  American  Bankers  Association 

To  the  average  taxpayer,  who  is  naturally  biased,  present 
tax  laws  make  somewhat  pertinent  the  early  eighteenth-century 
characterization  of  law.  Law  was  characterized  as  "a  sort 
of  hocus-pocus  science  that  smiles  in  yer  face  while  it  picks 
yer  pocket ;  and  the  glorious  uncertainty  of  it  is  of  more  use  to 
professors  than  the  justice  of  it. ' '  There  is  no  use  of  our  con- 
sidering the  subject  of  bank  taxation  from  any  biased  point 
of  view. 

No  reason  appears  why  bank  taxation  should  be  complex  or 
present  a  difficult  problem,  for  all  states  follow  section  5219 
of  the  United  States  re\ased  statutes.  Theoretically  and  in 
itself,  the  federal  statute  should  promote  uniformity,  and  since 
th'e  statute  has  been  in  existence  since  1868,  all  difficulties  by 
this  time  should  have  been  overcome.  However,  this  is  not 
the  case.  When  state  and  local  taxation  of  banks  is  analyzed, 
causes  for  complaint  on  the  part  of  both  tax  levier  and  tax 
payer  present  themselves.  Injustice  appears  on  both  sides. 
It  is  a  problem  of  human  psychology.  If  defects  appear  in 
state  laws,  beneficial  to  the  taxpayer  and  disadvantageous  to 
the  state,  or  \'ice  versa,  either  will  suffer  some  disadvantage. 

In  bank  taxation  the  complaints  of  bankers  have  not  been 
so  much  with  reference  to  the  law  of  the  state  as  to  the  method 
of  assessment  or  the  discretion  or  indiscretion  of  local  as- 
sessors. A  delegate  at  a  recent  Kansas  bankers'  convention 
said:  "In  preparing  the  assessment  blanks  I  have  spent  two 
or  three  days  to  arrive  at  an  average  on  our  bank  stock. 
After  making  out  the  reports,  we  figured  the  stock  at  $160  a 
share.  When  it  came  to  the  assessor,  instead  of  giving  it  at 
$160,  which  was  the  actual  value,  and  it  was  a  matter  of  three 
days  work,  he  arbitrarily  put  down  the  figures  $200  a  share. ' ' 

Kansas,  of  course,  is  a  market  value  state,  and  in  the  ab- 
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seuce  of  a  stock  exchange  quotation  or  a  recent  sale,  the  tax 
assessment  must  entirely  depend  upon  varying  opinions  of 
local  assessors  as  to  what  a  person  should  pay  them  if  given 
the  opportunity  to  buy,  and  there  are  many  local  assessors 
who  are  not  experts.  It  is  fortunate,  however,  that  such  an  un- 
satisfactory situation  is  materially  impro\T.ng,  and  each  year, 
through  the  application  of  more  scientific  and  efficient  meth- 
ods of  tax  assessment  and  the  influence  of  the  National  Tax 
Association,  bank  taxation  is  increasingly  favorable. 

Bankers  generally  are  in  accord  with  the  statement  made  in 
the  sixth  annual  report  of  the  board  of  tax  commissioners  of 
Rhode  Island,  to  the  effect  that  "bank  shares  should  be  re- 
quired to  bear  the  same,  or  approximately  proportionate, 
share  of  the  public  burden  as  other  property  of  a  like  nature. 
Tax  laws  of  a  discriminatory  character  deserve  no  place  on 
the  statutes  of  the  state.  All  tax  legislation  should  be  framed 
and  administered  to  promote  the  ends  of  justice,  equity  and 
equality.  The  inadequacy  of  the  remedy  from  this  source,  the 
apparent  escape  from  taxation  of  intangibles  of  great  value 
and  the  resulting  failure  of  bank  shares  to  bear  their  pro- 
portionate share  of  the  public  charges,  disclosed  by  the  above 
analysis,  render  obvious  the  necessity  of  the  repeal  of  that 
part  of  the  Rhode  Island  tax  law  of  1912,  relating  to  the 
taxation  of  bank  shares  and  the  deductions  of  state  and  "federal 
bonds. ' ' 

However,  where  the  failure  of  banks  to  bear  their  propor- 
tionate share  of  taxation  of  intangibles  has  occurred  once,  it 
has  occurred  many  more  times  that  "other  property  of  like, 
nature",  has  borne  a  far  less  proportionate  share.  Selfish 
interest  naturally  induces  both  state  and  taxpayer  to  take 
advantage  of  defects  in  tax  laws,  but  the  inequities  to  the 
bank  have  existed  for  so  long  a  time  that  a  scientific  and 
equitable  method  of  taxation  would  be  welcome. 

As  a  part  of  this  paper  I  respectfully  submit  attached 
hereto  data  on  savings  deposits  taxation,  bases  of  value 
for  assessment  of  shares  and  various  opinions  of  tax  au- 
thorities and  bankers  of  forty-two  states,  relating  to  the 
taxation  of  banks.  In  the  course  of  a  twenty  minute 
discussion,    it   is   impossible    to   cover    all    necessary    phases 
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of  the  present  status  of  bank  taxation.  ^Moreover,  it  is  a 
privilege  to  contribute  to  this  conference  the  data  collected, 
and  I  am  satisfied  to  describe  to  some  degree  a  few  of  the 
problems  of  bank  taxation. 

Two  specific  bank-taxation  problems  are  presented  for  your 
consideration.  First,  the  improvement  in  methods  of  assess- 
ment of  bank  shares  and  eventually  a  more  adequate  and 
equitable  plan  of  bank  taxation ;  second,  the  injustice  prac- 
ticed in  and  the  archaic  methods  of  the  taxation  of  savings 
deposits  by  certain  states. 

Under  the  general  property  tax,  the  bank  tax  has  been  the 
"Job's  comforter"  of  every  community,  the  first  item  on  the 
list  for  the  raising  of  revenue.  As  a  consequence,  assess- 
ments arbitrarily  were  made  from  10  per  cent  to  115  per  cent 
of  real  value.  The  local  assessor  was  a  tax  autocrat  and  as- 
sessed bank  shares  regardless  of  the  assessment  of  other  kinds 
of  A^-^alth.  It  Avas  his  responsibility  to  raise  the  revenue  and 
the  easiest  way  appeared  to  him  the  best  way.  However,  the 
whole  trend  of  the  discussion  of  bank  taxation  throughout  the 
country,  is  in  accord  with  the  sound  economic  principle  that 
a  business  or  a  financial  interest  as  a  whole,  should  be  taxed 
by  an  authority  that  can  deal  with  it  as  a  whole.  Local  as- 
sessors cannot  deal  with,  the  problems  of  bank  taxation  prop- 
erly, because  they  are  state  problems.  The  state  government 
can. 

It  is  unnecessary  to  refer  to  the  many  cases  of  assessment 
of  bank  shares,  unfair  not  only  to  the  bank,  but  to  the  state 
as  well.  The  recent  complaint  of  the  Florida  tax  board  of  the 
large  loss  to  the  state  of  revenue  as  the  result  of  unfair  under- 
assessment in  the  city  of  Miami,  is  no  different  from  the  com- 
plaints of  bankers,  such  as  the  Kansas  delegate  quoted  above. 
It  is  agreed  that ' '  when  a  particular  class  of  property  is  taxed, 
all  in  that  class  shall  be  reached  and  treated  uniformly." 
Ever}'  reasonable  taxpayer,  because  of  the  great  war,  knows, 
perhaps  better  than  ever  before,  the  necessity  for  his  bearing 
a  just  part  of  the  public  burden.  But  he  wiU  insist  that  he 
bear  only  his  proportionate  share,  and  naturally  complaints 
will  follow,  until  the  method  of  taxation  is  adjusted  properly. 
The  examination  of  recent  reports  of  state  tax  commissions 
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discloses  a  rapid  departure  from  loose  methods  of  local  assess- 
ment. Tax  authorities  in  the  different  states  are  observing 
methods  of  bank  taxation  in  such  states  as  Connecticut,  New 
York  and  California,  and  thus  they  are  improving  their  own 
methods.  They  are  noticing  such  discrepancies  in  taxation  of 
banks  as  exist,  for  example,  betw^een  Ohio  and  its  adjoining 
state,  Pennsylvania ;  that  under  the  laws  of  Ohio,  bank  shares 
are  taxed  at  the  uniform  rate  of  15-1/2  mills  on  the  full  book 
value  of  the  shares,  the  tax  of  one  Ohio  bank  of  $3,000,000 
capital  and  $1,500,000  surplus  being  about  $70,000  per 
annum.  However,  if  the  same  bank  were  located  in  Penn- 
sylvania, it  would  have  the  option  of  paying  10  mills  on  the 
capital  or  $30,000  per  annum,  or  4  mills  on  the  capital  and 
surplus,  or  $18,000  per  annum.  These  differences  are  bound 
to  continue  just  as  long  as  there  is  a  general  property  tax.  I 
doubt  whether  there  is  at  present  a  state  in  the  Union  where 
the  bankers  are  entirely  satisfied  with  the  methods  of  taxation, 
unless  it  be  New  York.  In  New  York  the  flat  rate  of  1  per 
cent  is  levied  on  the  shares  valued  by  adding  together  capital, 
surplus  and  undivided  profits,  with  no  deduction  for  real 
estate  owmed  by  the  bank,  yet  in  California  some  dissatisfaction 
is  evident  on  a  rate  of  1.16  per  cent,  with  allowance  for  the 
deduction  of  real  estate  OAvned  by  the  bank.  The  dissatis- 
faction is  principally  because  the  real  estate  is  deducted  at 
its  assessed  value  of  46  per  cent  of  full  value,  while  it  is  in- 
cluded in  the  assets  at  full  value,  thereby  adding  .18  per  cent 
to  the  1.16  per  cent,  making  1.34  per  cent  for  the  state  tax 
on  shares.  Thus  the  complaint  that  the  banks  of  California 
are  being  assessed  disproportionately,  may  be  justified.  At 
any  rate,  in  comparison,  the  New  York  method  is  more  equit- 
able, even  though  the  New  York  revenue  needs  are  possibly 
greater  than  those  of  any  other  state.  Doubtless  the  desires 
of  the  California  bankers  to  improve  the  method  of  assessment, 
which  manifestly  is  unfair,  will  meet  with  the  approval  of 
the  state  tax  commission  and  as  a  consequence,  a  correction 
will  be  made  in  the  statute. 

It  is  interesting  to  note  the  various  phases  of  development 
undertaken  in  bank  taxation.  During  the  past  year,  Virginia 
amended  its  law.     The  stock  of  all  banks  was  segregated  to 
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the  localities,  for  taxation  at  a  rate  not  to  exceed  $1.25  on  the 
$100,  the  assessment  being  made  at  the  book  value  of  the 
stock,  less  the  assessed  value  of  the  real  estate  otherwise  taxed ; 
in  addition,  there  is  a  school  tax  of  ten  cents  per  $100,  and 
a  good  roads  tax  of  eight  cents  per  $100,  both  payable  to  the 
state,  or  a  tax  of  $1.43  per  $100  on  bank  shares.  While  this 
does  not  seem  entirely  satisfactory  to  the  bankers  of  Virginia, 
the  taxation  committee  of  the  Virginia  Bankers  Association 
is  of  the  opinion  that  the  new  tax  is  a  long  step  in  the  right 
direction.  It  was  the  culmination  of  several  years'  efforts  of 
the  committee  and,  as  will  be  obseiwed,  tends  to  follow  the 
California  method,  except  that  there  the  bank  tax  is  paid  to 
the  state  and  not  to  the  locality,  as  in  Virginia. 

In  the  last  analysis  the  application  of  the  correct  assessment 
of  banks  for  taxation,  is  a  matter  for  each  state  to  determine. 
It  is  a  development  which  must  fit  the  peculiarities  of  the 
state,  but  should  nevertheless  be  under  a  uniform  rule  that 
applies  throughout  the  state  and  which  is  automatic  as  far  as 
possible,  leaving  nothing  to  the  discretion  of  local  assessors. 

The  situation  that  developed  within  the  past  year  from  the 
case  of  the  Iowa  Loan  &  Trust  Company  v.  Fairweather  (252 
Fed.  605)  is  illustrative  of  the  necessity  for  the  application  of 
correct  principles  in  the  taxation  of  banks  and  in  the  amend- 
ment of  state  laws  producing  such  a  result.  In  making  its 
report  to  the  local  assessor,  the  bank  had  deducted  from  the 
value  of  its  shares,  the  value  of  Liberty  bonds,  in  which  part 
of  its  capital  was  invested.  The  assessor  refused  to  allow  the 
deduction.  The  court  admitted  that  it  was  "speaking  only  of 
the  situation  under  the  peculiar  laws  of  Iowa"  respecting  state 
banks,  which,  prior  to  1911,  had  provided  that  the  tax  be 
assessed  to  the  bank  and  not  to  the  individual  shareholders. 
Thereafter  the  act  was  changed  to  read  similarly  to  the  act 
relating  to  state  taxation  of  national  banks  and  provided  that 
the  shares  of  stock  be  assessed  to  the  individual  stockliolder. 
The  crux  of  the  decision  rested  on  the  expression  by  the  court 
that  "the  unity  of  the  property  of  the  corporation  and  the 
property  of  the  shareholders  as  a  basis  of  taxation  cannot  be 
evaded,  it  is  the  same  thing."  The  defendant  contended  that 
the  tax  was  on  the  individual  shareholder  and  not  on  the 
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propert}'^  of  the  bank,  in  accordance  mth  the  amended  law  of 
1911,  but  the  court  apparently  disregarded  the  change  of  law 
and  based  its  decision  accordingly.  If  it  were  not  for  the 
fine  point  involved,  the  decision  would  doubtless  cause  some 
apprehension  in  other  states  which  have  not  changed  their 
laws  respecting  bank  taxation  within  fifty  years.  The  prin- 
ciple laid  down  by  this  Association  at  its  fifth  national  con- 
ference would  apply,  that  the  correct  rule  of  valuation  should 
offer  "no  opportunity  for  changes  of  investment  to  affect 
the  result."  ^ 

New  Jersey  furnishes  the  example  of  how  pernicious  the 
general  property  tax  can  be.  For  the  advancement  of  foreign 
trade  and  the  stability  of  international  finance,  the  develop- 
ment of  an  open  discount  market  in  bank  acceptances  is  essen- 
tial. By  enactment  of  the  last  session  of  the  legislature  of 
New  Jersey,  savings  banks  were  permitted  to  invest  5  per  cent 
of  their  deposits  in  bank  acceptances.  A  tax  at  local  rates 
(in  Newark  last  year  of  2.90  per  cent),  would  operate  on  bank 
acceptances.  How  can  New  Jersey  help  in  the  new  move- 
ment to  have  the  United  States  take  world  financial  and  trade 
leadership  ?  By  a  rank  tax  law  the  banks  of  that  state  are 
precluded  from  helping. 

The  banks  and  the  states  of  the  nation  are  at  present  un- 
fortunately restricted  to  a  property  tax  on  bank  shares.  They 
can  go  no  further  than  classification.  Section  5219  of  the 
United  States  Revised  Statutes,  is  a  product  of  1868.  It 
should  be  brought  up  to  date.  It  should  not  permit  banks 
to  stand  out  alone  among  taxpayers  in  those  states  which  have 
adopted  an  income  tax.  Banks  at  present  can  apparently  take 
no  part  in  the  model  tax  system  proposed  by  a  committee  of 
this  association.     Section  twenty  of  the  proposed  plan,  states : 

' '  In  the  taxation  of  national  banks  a  special  complication  arises  on  ac- 
count of  the  limitations  imposed  by  the  federal  statute  which  now  controls 
the  taxation  of  shares  of  the  capital  stock  of  these  insititutions.  The  re- 
sult, as  we  all  know,  is  that  at  present  the  states  are  eonfined  to  the 
taxation  of  all  banks,  state  and  national,  by  a  single  method.  It  is  also 
a  fact  that,  when  bank  shares  are  taxed  upon  their  full  value  at  the  pre- 
vailing local  rates  of  taxation,  they  are  taxed  more  heavily  than  most 

1  Proceedings,  Vol.  V,  p.  313. 
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other  classes  of  property  under  the  property  tax.  The  solution  of  the 
difficulty  is  not  easy  to  find,  and  the  committee  has  not  attempted  to 
provide  one.  For  the  purpose  of  this  report,  we  prefer  to  call  attention 
to  the  situation,  and  to  recommend  that  the  National  Tax  Association 
appoint  a  special  committee  to  work  out  a  plan  of  taxing  banking  in- 
stitutions in  a  manner  consistent  with  the  general  scheme  of  taxation 
here  outlined.  * ' 

The  banks  are  perhaps  in  the  eoiiditiou  of  the  solilociuizing 
Hamlet,  in  doubt  whether  to  tenaciously  cling  to  section  5219 
or,  by  amending  it,  end  it  and  give  to  the  states  the  right  to 
levy  a  tax  on  the  income  of  shares  in  the  hands  of  individual 
shareholders;  and  trust  the  states  to  act  fairly  and  equitably 
in  the  administration  of  an  income  or  other  tax  applied  to 
banks. 

If  bank  t-axation  is  to  be  made  consistent  ^-itli  the  model 
system,  there  must  be  a  change  in  5219  of  the.  United  States 
Re%dsed  Statutes.  The  Committee  on  Federal  Legislation  of 
the  American  Bankers  Association  has  in  charge  the  promot- 
ing of  an  amendment  to  section  5219  ^Yhicl^  would  authorize 
the  states  to  lew  a  tax  upon  the  income  of  the  shares  of  na- 
tional banks  instead  of  upon  the  property  in  the  shares,  in 
order  to  place  the  banks  upon  an  equivalent  basis  in  income 
tax  states.  It  would  greatly  simplify  the  taxation  of  shares, 
if  section  5219  also  were  amended  so  as  to  provide  a  limit  be- 
yond which  the  state  cannot  go.  That  limit  should  be  the 
rate  placed  by  the  state  on  all  moneyed  capital,  whether 
competing  or  not. 

Eventually  the  model  tax  system  suggested,  or  some  modi- 
fication of  it,  will  be  adopted  by  practically  every  state.  It 
is  the  logical  disposition  to  make  of  the  complexities  sur- 
rounding the  present  cumbersome  and  conflicting  methods  of 
taxation.  The  state  is  faced  with  the  uncertainty  of  collecting 
an  adequate  tax  from  banks,  if  the}^  assume  that  the  tax  is  on 
the  property  of  the  bank;  witness  Rhode  Island  and  Iowa — 
even  though  the  law  states  that  the  tax  is  on  the  stockholders, 
and  theoretically  to  be  collected  from  them  by  the  bank.  This 
method  of  taxing  bank  shares  is  a  relic  of  antiquity  dating 
from  a  time  when  the  classified  property  tax  and  the  income 
tax  were  not  understood  in  tliis  countrA-. 
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Observe  the  recent  reports  of  state  tax  commissions.  They 
refer  favorably  to  the  classified  property  tax  and  the  income 
tax  and  consign  the  general  property  tax  to  oblivion.  Under 
the  model  tax  system,  income  from  bank  shares  may  properly 
be  included  in  the  state  income-tax  schedule,  thereby  reliev- 
ing the  bank  from  the  burden  of  camouflage ; — make  it  reallj^ 
a  tax  on  the  individual  stockholder  and  stop  "annoying"  the 
courts.  The  theory  upon  which  bank  taxation  developed,  was 
certainty  to  the  state  in  the  collection  of  the  tax,  by  impos- 
ing it  upon  the  source  which,  because  of  the  character  of  the 
business,  must  disclose  accurately  the  real  value  of  the  stock. 
The  thought  of  the  proposed  model  tax  system  would  be  fol- 
lowed essentially  by  applying  the  property  tax,  through  local 
taxation,  on  the  real  estate  owned  by' the  banks  as  at  present, 
and  possibly  by  a  business  tax,  as  proposed  in  the  model  sys- 
tem. The  aggregate  tax  may  be  so  adjusted  as  not  to  be 
greater  than  the  most  equitable  tax  now  in  operation.  The 
federal  enabling  amendment  would  protect  the  national  banks 
as  well  as  the  state  and  at  the  same  time  it  would  protect  state 
chartered  banking  institutions. 

Thus,  an  effort  has  been  made  to  describe  the  problem  of 
the  improvement  in  methods  of  assessment  of  bank  shares  and 
eventually  a  more  adequate  and  equitable  plan  of  bank  taxa- 
tion. The  second  problem  will  be  briefly  discussed — the 
problem  of  the  injustice  practiced  in  the  taxation  of  savings 
deposits  and  the  archaic  methods  followed  in  certain  states. 

Little  has  been  written,  and  even  less  discussion  had  about 
the  gross  inequalities  in  the  tax  on  savings  deposits.  This  tax 
is  paid  by  mutual  savings  banks  in  nine  states — namely : 
Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New  Jersey  and  Maryland. 
An  abstract  digest  of  these  laws  is  contained  in  the  attached 
appendix.  Pennsylvania  has  a  tax  on  mutual  savings  banks 
of  3  per  cent  of  net  earnings  which  is  not  made  a  part  of  this 
discussion. 

For  your  information,  the  mutual  savings  bank  is  a  non- 
capital stock  institution.  It  operates  for  the  benefit  of  de- 
positors, and  its  trustees  or  directors  serve  without  pay.  The 
institution  has  been   developed   on   the  basis  of  great   con- 
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servatism  and  its  investments  are  of  the  highest  grade,  so 
that  the  yield  thereon  is  sufficient  to  pay  the  depositors  a 
reasonable  dividend,  to  take  care  of  an  economical  overhead 
expense,  to  credit  a  certain  amount  to  surplus  or  guarantee 
fund  to  promote  soundness,  and  of  necessity  in  certain  states, 
to  pay  a  grossly  unfair  tax. 

To  certain  of  the  legislatures  of  the  above  mentioned  states, 
the  mutual  savings  bank  as  such,  has  been  simply  a  tax  paying 
institution.  To  some  legislators  its  only  real  value  has  been 
in  the  raising  of  revenue.  In  assessing  such  deposits,  no 
thought  has  been  given  of  the  rate  or  assessment  on  other 
moneyed  capital,  or  other  property  either  real  or  personal; 
the  savings  deposit  was  in  a  class  by  itself.  The  tax-exempt 
postal  savings  deposit,  which  is  at  present  in  active  competi- 
tion with  savings  deposits  of  state  institutions,  was  disre- 
garded. In  fact,  by  le\ying  such  an  unfair  and  heavy  tax  on 
the  mutual  savings  bank,  these  states  have  done  everything 
possible  to  develop  the  federal  institution  at  the  expense  of 
their  o^vn  children.  These  banks  have  not  the  element  of 
special  privilege  which  may  justify  a  high  tax. 

The  postal  savings  bank  of  Massachusetts  is  permitted  to 
take  more  savings  than  the  mutual  savings  bank  of  that  state. 
The  limit  of  postal  savings  for  each  depositor  is  $2500  whereas 
the  savings  bank  of  ^Massachusetts  is  limited  to  $2000.  The 
principal  arguments  of  the  states  for  the  tax  are — that  the 
mutual  savings  institution  is  not  a  poor  man's  bank  but  an 
institution  where  the  rich  man  deposits  his  wealth  to  evade 
taxation — about  one  per  cent  true ;  that  there  are  great 
amounts  of  uncalled-for  decedents'  funds — about  one-half  of 
one  per  cent  true ;  and  that,  if  the  state  did  not  take  a  large 
slice  of  the  annual  earnings,  the  bank  would  dispose  of  a  pre- 
sumed excess  by  constructing  new  buildings — about  1/lOOth 
of  1  per  cent  true.  Complaints  have  not  been  wide-spread  on 
the  part  of  the  savings  institutions.  They  have  been  good 
and  patient  servants  of  the  state  and  of  the  people.  There  is 
not  a  banking  institution  in  America  that  enjoys  the  public 
confidence  so  much  as  does  the  mutual  savings  bank. 

It  is  not  the  institution  that  suffers  from  the  unfair  lev^^ — • 
it  is  rather  the  people  of  the  state  who  are  affected.      In 
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New  England,  every  state  of  which,  except  perhaps  IMassa- 
chiisetts,  taxes  savings  deposits  unfairly,  60  per  cent  of  the 
people  are  savings  bank  depositors.  Tlie  managers  of  the 
institutions  are  conservatively  directing  their  affairs,  but  they 
are  constantly  harassed  by  the  increasing  imposition  of  the 
state  tax  on  savings.  There  is  not  a  tax  in  America  which  is 
so  unjust  as  this  one.  There  is  nothing  scientific  about  it. 
It  is  archaic. 

Included  in  the  attached  appendices  there  is  an  abstract 
digest  of  the  statistical  data  concerning  this  tax  on  savings 
deposits  in  various  states.  The  gross  injustice  will  be  ob- 
served by  comparing  the  figures  contained  therein.  New  York 
state  seems  to  be  the  only  state  of  the  group  which  fairly 
applies  the  savings  bank  tax.  There  it  is  a  so-called  franchise 
tax  of  1  per  cent  on  surplus.  The  other  states,  with  the  pos- 
sible exception  of  Massachusetts,  impose  a  tax  which  virtually 
pays  the  larger  part  of  the  operating  expenses  of  the  re- 
spective state  governments. 

The  tendency  in  Maine,  during  the  past  year,  has  been  to 
lower  the  tax  rate.  Prior  to  the  last  legislative  session,  the 
tax  rate  was  five-eighths  of  1  per  cent,  with  certain  deduc- 
tions, which  made  the  tax  equivalent  to  a  gross  earnings  tax 
of  8.32  per  cent  and  a  surplus  tax  of  5.3  per  cent.  The  rate 
was  changed  by  the  last  legislature  to  I/2  of  1  per  cent. 

New  Hampshire  levies  a  tax  of  %  of  1  per  cent,  minus 
real  estate  and  mortgage  loans  drawing  not  over  5  per  cent 
interest,  and  certain  state  or  local  bonds.  This  tax  is  equiva- 
lent to  a  gross  earnings  tax  of  9.17  per  cent  and  to  a  tax  on 
surplus  of  5.18  per  cent. 

In  Vermont  the  gross  earnings  are  proportionately  less  than 
those  of  the  banks  of  New  Hampshire.  The  tax  is  equivalent 
to  a  tax  on  gross  earnings  of  12.2  per  cent  and  to  a  tax  on 
surplus  of  7.2  per  cent. 

The  Massachusetts  tax  is  equivalent  to  a  gross  earnings  tax 
of  3.79  per  cent  and  to  a  surplus  tax  of  2.5  per  cent. 

The  tax  in  Rhode  Island  is  equivalent  to  a  gross  earnings 
tax  of  8.5  per  cent  and  to  a  tax  on  surplus  of  5.95  per  cent. 

The  tax  in  Connecticut  is  equivalent  to  a  gross  earnings  tax 
of  4.27  per  cent  and  to  a  tax  on  surplus  of  3.2  per  cent. 
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The  tax  in  New  York  is  equivalent  to  a  gross  earnings  tax 
of  2.42  per  cent  and  a  1  per  cent  tax  on  surplus.  As  a  basis 
of  comparison  the  federal  government  taxes  sa\dngs  banks  of 
the  District  of  Columbia  4  per  cent  of  gross  earnings,  and 
from  recent  experience,  the  federal  government  ordinarily 
does  not  levy  a  modest  tax. 

The  tax  in  New  Jersey  is  equivalent  to  a  gross  earnings  tax 
of  1.8  per  cent  and  to  a  surplus  tax  of  1.1  per  cent.  There  is 
a  law  in  New  Jersey  which  levies  a  rate  of  one-half  of  1  per 
cent  on  the  amount  of  deposits  minus  funds  on  hand  and 
amounts  invested  in  public  bonds  exempt  from  taxation,  and 
the  cost  of  real  estate  purchased  under  foreclosure.  This  tax, 
however,  is  applied  only  in  the  city  of  Newark,  which  accounts 
for  the  low  percentage  of  gross  earnings  based  on  the  gross 
earnings  of  the  banks  of  the  entire  state. 

The  banks  of  Marvdand  pay  a  tax  which  is  equivalent  to  a 
gross  earnings  tax  of  5.7  per  cent  and  a  tax  on  surplus  of 
3.1  per  cent. 

In  Rhode  Island  in  1917  the  sailings  banks,  state  banks,  and 
trust  companies,  paid  a  tax  on  sa%4ngs  deposits  which 
amounted  to  14.96  per  cent  of  the  total  revenue  collected  by 
the  state. 

These  figures  are  amazing  e\'idence  of  the  most  unscientific 
and  inequitable  tax  ever  levied  on  society  for  the  past  century. 
It  is  an  easy  tax  to  collect  and  is  therefore  taken  complete 
advantage  of  by  the  states. 

The  franchise  tax  of  one  per  cent  on  surplus  in  New  York 
state  is  the  right  tax  to  apply,  and  in  justice  to  the  people, 
as  well  as  to  the  mutual  savings  institutions,  other  states 
should  follow  New  York's  example  of  just  taxation. 

In  summing  up,  I  have  endeavored  to  present  to  this  con- 
ference suggestions  for  improvement  in  methods  of  assess- 
ment of  bank  shares  and  a  more  adequate  and  equitable 
plan  of  bank  taxation  which  may  eventually  be  adopted. 
Secondly,  I  have  attempted  to  present  the  unfair  methods  of 
taxation  of  savings  deposits  by  certain  states  and  a  suggestion 
for  correcting  the  evil  practice. 
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Appendix  No.  2 

abstract  digest  and  statistical  data  concerning  tax  on  sa\'ings 
deposits  en"  mutual  savings  banks 
Maine  1916 : 

Tax   $437,674 

Gross  earnings 5,251,749 

Assets   105,872,386 

Surplus    8,228,374 

Tax  equals  8.32  per  cent  of  earnings  and  5.3  per  cent  of  surplus. 
Savings  banks  make  statement  to  bank  commissioner.  State  assessors 
fix  value  of  franchise  by  elaborate  rule — from  average  deposits,  reserve 
and  undivided  profits,  deduct  exempt  classes  of  investments  (including 
real  estate  holdings)  and  three-fiiths  of  volume  of  loans,  etc.,  and  cash. 
Annual  tax  of  one-half  of  1  per  cent.  Assessors  certify  to  treasurer  of 
state.  Deposits  in  savings  banks  exempt  from  municipal  taxation,  but 
real  estate  owned  by  bank  is  taxed  locally.  Savings  banks  make  return 
to  assessors  of  towns  where  persons  owning  stock  pledged  as  collateral 
reside.     If  owned  out  of  state,  to  assessor  where  bank  is  located. 

Trust  and  banking  companies  make  return  to  bank  commissioner. 
Time  and  interest-bearing  deposits,  minus  U.  S.  bonds  and  exempt  cor- 
poration stocks,  are  taxed.  Rate,  ^  of  1  per  cent.  Above  deposits 
exempt  from  municipal  taxation  to  company  and  depositors. 

New  HAiiPSHffiE  1916: 

Tax   $564,826 

Gross  earnings 6,150,397 

Assets 127,527,669 

Surplus    10,518,000 

Tax  equals  9.17  per  cent  on  earnings  and  5.18  per  cent  on  surplus. 
Savings  bank  reports  to  selectmen  of  towns  in  state  where  owners  of 
stock,  subject  to  taxation  live,  and  where  bank  is  located,  for  non- 
residents. Savings  banks  and  trust  companies  report  to  state  treasurer 
capital  stock  and  unpaid  dividends  and  general  and  special  interest- 
bearing  deposits,  of  residents  of  each  town  in  state;  also  value  of  inter- 
ests of  such  residents  in  real  estate  of  corporation  and  loans  of  corpor- 
ation on  real  estate  in  state,  bearing  not  over  5  j>er  cent  and  amount  in- 
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rested  in  state  and  local  bonds,  bearing  not  over  3}^  per  cent,  divided 
proportionately  among  depositors.  Subtract  second  from  first  for  each 
town.     Same  facts  for  non-residents. 

&a\'ings  banks  and  saving  departments  of  trust  companies  pay  franchise 
tax,  for  privilege  of  conducting  biisiness,  of  three-quarters  of  1  per  cent 
on  interest -bearing  savings  deposits,  minus  real  estate  and  loans  on  real 
estate  at  not  over  5  per  cent  and  certain  state  or  local  bonds.  Guaranty 
savings  banks  or  trust  companies  pay,  in  addition,  for  privilege  of  con- 
ducting business,  1  per  cent  upon  special  deposits  or  capital  stock,  minus 
all  other  real  estate.     State  treasurer  pays  tax  collected  to  towns. 

Trust  companies,  vmder  act  of  1915,  pay  1  per  cent  on  capital  and 
surplus  after  deducting  real  estate  not  already  deducted  from  savings 
deposits  and  tax  on  savings  deposits.  Such  tax  and  that  on  savings 
deposits,  for  privilege  of  conducting  savings  business,  are  in  lieu  of  all 
other  taxes  upon  property  and  stockholders.  Eeal  estate  is  taxed  where 
situated.  Surplus  capital  in  hands  of  banking  institutions  liable  to  be 
taxed  as  personal  property. 

Vermont  1916: 

Tax   $437,708 

Gross  earnings 3,498,496 

Assets   66,126,436 

Surplus   6,082,205 

Tax  equals  12.2  per  cent  of  earnings  and  7.2  per  cent  of  surplus. 

Savings  banks  pay  seven-tenths  of  1  per  cent  upon  deposits  and  ac- 
cumulations, after  deducting  amount  of  assets  (not  exceeding  10  per  cent), 
invested  in  United  States  government  bonds  and  real  estate  holdings. 

Trust  companies  pay  seven-tenths  of  1  per  cent  upon  deposits  (includ- 
ing funds  held  as  trustee  under  court  order)  after  deducting  amount  (not 
exceeding  10  per  cent)  of  assets  invested  in  United  States  government 
bonds. 

Taxes  payable  semi-annually.  Cooperative  savings  and  loan  associa- 
tions are  exempt  from  any  corporation  tax,  which  exempts  savings  banks. 

Massachusetts  1916: 

Tax 1,797,662 

Gross  earnings 47,425,494 

Assets 1,078,282,174 

Surplus 72,096,039 

Tax  equals  3.79  per  cent  of  earnings  and  2.5  per  cent  of  surplus. 
Savings  banks  pay  to  treasurer  one-half  of  1  per  cent  annually  on 
amount  of  deposits  assessed  by  tax  commissioner  one-half  for  average  of 
first  and  one-half  for  average  of  last  six  months.  Deposits  invested  in 
real  estate  used  for  banking  purposes  or  taken  in  foreclosures  or  by  pur- 
chase (within  time  specified)  or  in  loans  secured  by  mortgage  of  taxable 
real  estate,  or  bonds  of  Massachusetts  issued  after  July  1,  1906,  or  of 
political  subdi\'isions  of  Massachusetts  issued  after  May  1,  1908,  or  shares 
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of  stock  or  trust  companies  organized  in  Massachusetts  are  exempt.  Sav- 
ings banks  restricted  from  doing  business  pay  no  taxes.  Bank  makes 
return. 

Deposits  in  savings  departments  of  trust  companies  are  reported  semi- 
annually. Applies  only  to  such  as  do  not  exceed  the  limit  on  such  deposits. 
Trust  company  pays  same  tax  as  savings  banks. 

Bhode  Island  1916: 

Tax   $398,343 

Gross  earnings 4,692,031 

Assets   99,688,231 

Surplus    6,689,047 

Tax  equals  8.5  per  cent  of  earnings  and  5.95  per  cent  of  surplus. 
Savings  banks  pay  tax  on  deposits,  reserves  and  other  profits,  of  forty 
cents  on  each  $100  thereof  as  ascertained  from  report  made  by  showing 
amount  of  deposits,  surplus  and  undivided  profits.  Banks  may  deduct 
from  their  deposits  for  tax  purposes  United  States  bands  or  certificates 
of  indebtedness  issued  after  April  1,  1918,  and  held  by  bank  for  six  months 
preceding  June  1  of  each  year. 

COXXECTICUT  1916 : 

Tax    $711,501 

Gross  earnings 16,668,271 

Assets   370,068,780 

Surplus   22,227,157 

Tax  equals  4.27  per  cent  of  earnings  and  3.2  per  cent  of  surplus. 
Treasurers  report  deposits  and  investments  to  Tax  Commissioner. 
Taxes  paid  to  state  on  deposits  less  $50,000  and  certain  exempt  invest- 
ments. Rate,  54  of  1  per  cent.  This  tax  is  in  lieu  of  all  other  taxes  on 
deposits  and  surplus.  Local  tax  on  real  estate  which  tax  is  deducted 
from  tax  paid  to  the  state. 

Savings  departments  of  national  banks  may  be  taxed  the  same  as 
regular  savings  banks,  or  lists  may  be  furnished  annually  to  local  asses- 
sors of  deposits,  who  then  collect  the  personal  property  tax  from  the 
individuals. 

New  York  1916 :  One  per  cent  tax  on  surplus.  Amounts  to  2.42  i>er  cent 
on  gross  earnings.  Savings  banks  pay  franchise  tax  of 
1  per  cent  of  par  value  of  surplus  and  undivided 
earnings. 

New  Jersey  1916 : 

Tax   $123,585 

Gross  earnings 6,905,100 

Assets   162,485,725 

Surplus 11,393.105 

Tax  equals  1.8  per  cent  of  earnings  and  1.1  per  cent  of  surplus. 
In  lieu  of  all  other  taxes,  .savings  banks  pay  annually  one-half  of  1  per 
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cent  on  amount  of  deposits,  minus  funds  on  hand  and  amounts  in  public 
bonds  exempt  from  taxation,  and  cost  of  real  estate  purchased  under  fore- 
closure, which  ehaU  be  taxed  the  same  as  other  like  property. 

Maryland  1916: 

Tax   $311,175 

Gross  earnings 5,416,093 

Assets  110,429,036 

Surplus   10,045,386 

Tax  equals  5.7  per  cent  of  earnings  and  3.1  per  cent  of  surplus. 
Savings  banks  pay  franchise  tax  of  14  of  1  per  cent  on  deposits.  Banks 
make  report  to  state  tax  commissioner  giving  total  amount  of  savings 
deposits  as  of  first  day  of  January.  Tax  commissioner  calculates  amount 
of  total  tax;  one-quarter  to  be  paid  Treasurer  of  Maryland,  and  three- 
quarters  to  be  paid  to  the  locality  wherein  the  bank  is  located.  Real 
estate  also  taxed.    If  institution  has  capital  stock,  such  stock  is  not  exempt. 

Appendix  No.  3 
bases  of  vax.ue  for  assessment  of  bank  stock 

Alabama  No  basis  specified.     There  is  an  additional  license 

tax.     The  property  tax  is  paid  by  the  banks. 

Arizona  Tax  paid  by  bank  for  stockholders.     FuU  cash 

value  for  shares. 

Arkansas  No  basis  specified.     Tax  paid  by  banks  for  stock- 

holders. 

California  Basis  is  book  value,  less  real  estate;  tax  is  paid 

by  the  bank  for  stockholders. 

Colorado  Basis  is  market  value.     Tax  is  paid  as  agent  of 

stockholder. 

Connecticut  Basis  is  fair  market  value  and  tax  is  paid  by 

the  bank. 

Delaw^\jre  Franchise  tax  is  2^^  of  1  per  cent  of  capital  stock 

and  undivided  profits. 

District  OF  Columbia     There  is  a  tax  of  1^<  per  cent  of  gross  earnings. 

Florida  Tax  is  based  on  market  or  book  value  and  is  paid 

by  the  bank. 

Georgia  Tax  is  based  on  market  value,  and  is  paid  by  the 

banks. 

Idaho  Tax  is  based  on  market  or  book  value  and  is  paid 

by  the  banks. 

Illinois  Basis  according  to  assessor;  bank  pays  for  stock- 

holder. 

Indiana  Basis  is  full  value,  mth  the  assessed  value  of  real 

estate  deducted.  Tax  is  paid  by  the  banks  for 
the  stockholder. 

Iowa  Basis  is  20  per  cent  of  the  full  value.     Tax  is 

paid  by  bank  for  the  stockholders. 
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Kansas  Basis  is  market  value,  with  real  estate  deducted. 

Tax  paid  by  bank  for  the  stockholders.  The  bank 
pays  the  tax. 

KJENTUCKY  The  tax  is  based  on  par  value,  with  real  estate 

deducted,  and  is  paid  by  bank  for  stockholders. 

Louisiana  Taxes  based  on  book  value,  with  real  estate  de- 

ducted. Tax  is  levied  against  banks  as  well  as 
against  stockholders.  There  is  also  a  license  tax 
against  the  banks. 

Maine  The  bank  pays  the  tax  for  stockholders. 

Maryland  Tax  is  based  on  book  value.     The  bank  pays  the 

tax  for  stockholders.  Tax  of  yl  o£  1  per  cent 
on  savings  deposits. 

Massachusetts  No  state  banks.     Tax  on  saving  deposits  of  sav- 

ings and  trust  companies. 

Michigan  Tax  based  on  cash  value,  and  is  paid  by  the  banh 

for  the  stockholders. 

Minnesota  Tax  is  based  on  40  per  cent  of  the  true  value,  and 

is  paid  by  the  bank  for  the  stockholders. 

Mississippi  Basis  is  par  value  plus  surplus.     The  bank  pays 

the  tax  for  the  stockholders. 

Missouri  Tax  is  placed   on  basis  of  real  value,  less  real 

estate.     A  license  is  required  in  this  state. 

Montana  Tax  is  made  on  book  value  less  real  estate.     Bank 

pays  tax.     There  is  no  recourse  to  shareholders. 

Nebraska  Market  value  is  considered  basis  in  making  assess- 

ment, less  real  estate.  The  bank  pays  the  tax  for 
the  stockholders. 

New  Hampshire  Tax   is   based    on   book   value,    less    real    estate. 

Property  exempt.  The  bank  pays  the  tax  for 
stockholders.     There  is  also  a  savings  bank  tax. 

New  Jersey  Tax  is  based  on  book  value,  at  a  rate  of  J4  of  1 

p€r  cent  of  the  true  value.  Savings  banks  pay 
i/^  of  1  per  cent  minus.  The  bank  pays  tax  for 
the  stockholders.  By  resolution  of  the  board  of 
directors,  the  bank  may  pay  stock  tax. 

New  Mexico  Tax  is  based  on  actual  value,  at  11  mills. 

New  York  Tax  is  based  on  book  value,  real  estate  not  de- 

ducted. The  bank  pays  and  collects  tax  from 
stockholder?. 

N.  Carolina  Tax  is  based  on  book  value,  less  real  estate  and 

personal  property  taxed  locally.  Insolvent  debts 
may  be  deducted.  Bank  pays  the  tax  for  stock- 
holders. 

N.  Dakota  Tax  is  based  on  the  book  value,  less  real  estate 

and  5  per  cent  of  loans  and  discounts. 

Ohio  Tax  is  based  on  the  true  value,  less  real  estate. 

The  bank  pays  the  tax  for  the  stockholder. 
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Oklahoma  Tax  is  based  on  the  book  value,  and  the  bank 

pays  the  tax  for  the  stockholder. 

Oregon  Shares  of  banks  assessed  to  stockholders.     Eeal 

estate  is  taxed  separately.    The  bank  pays  the  tax. 

Pennsylvania  Tax  based  on  book  value,  with  4  mill  rate;  also 

subject  to  mortgage  tax. 

Rhode  Island  Tax  is  based  on  40  per  cent  of  the  true  value, 

less  real  estate  and  U.  S.  bonds  and  non-taxables. 
The  bank  pays  the  tax  for  the  stockholders. 

S.  Carolina  One  mill  per  dollar  of  capital  and  surplus  and 

undivided  profits.  Minimum  license,  $5.  Tax  on 
shares  paid  by  bank  for  stockholders. 

S.  Dakota  Tax  based  on  capital  and  surplus,  minus  real  es- 

tate. National  banks,  tax  assessed  to  stockholders, 
paid  by  the  bank  for  stockholders.  State  banks, 
tax  assessed  to  the  bank. 

Tennessee  Tax  is  based  on  the  market  value,  less  real  estate. 

The  bank  pays  the  tax  for  the  stockholder. 

Texas  Tax  is  based  on  actual  cash  value,  less  real  estate. 

The  bank  pays  the  tax  for  the  stockholder. 

Utah  The  tax  is  based  on  the  book  value,  less  real  es- 

tate.    The  bank  pays  the  tax  for  the  stockholder. 

Vermont  The  value  is  determined  by  the  state  treasurer, 

bank  commissioner  and  commissioner  of  taxes,  as 
board  of  appraisers.  Real  estate  deducted.  The 
bank  pays  the  tax  for  stockholders. 

Virginia  Tax  is  based  on  the  actual  value,  less  real  estate. 

The  bank  pays  the  tax  for  the  stockholder. 

Washington  Tax  is  based  on  full  value,  less  real  estate.     The 

bank  pays  the  tax  for  the  stockholder. 

W.  Virginia  Tax  is  based  on  the  true  value,  less  real  estate. 

The  bank  pays  the  tax  for  the  stockholders. 

Wisconsin  Tax  is  based  on  the  true  cash  value,  bank  bmlding 

real  estate  only  deducted.  The  bank  pays  the  tax 
for  the  stockholders. 

Wyoming  Tax  is  based  on  par  value,  less  real  estate;  also 

surplus  and  undivided  profits  of  50  per  cent  in 
excess  of  capital  stock.  Taxed  to  shareholders. 
The  bank  pays  the  tax  for  the  shareholders. 


Appendix  No.  4 

opinions  concerning  bank  taxation 

Answers  to  the  question:  What  is  the  general  feeling  in  your  state 
with  relation  to  a  general  property  tax;  a  classified  property  tax  (classi- 
fying property  and  making  special  levies  on  each  class)  and  a  state  in- 
come tax?     Is  the  opinion  divided,  and  how? 
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Alabama:  H.  T.  Bartlett,  Secretary,  Alabama  Bankers  Association. 

"Our  Constitution  requires  that  all  property  in  the  state  be  taxed 
in  the  same  proportion  and  there  appears  to  be  no  disposition  to 
change  the  Constitution.  In  all  probability  a  stat«  income  tax  will 
be  adopted  at  the  coming  session  of  the  legislature. ' ' 

Arizona:  V.  A.  Wood,  Secretary  State  Tax  Commission,  Phoenix. 

Favors  general  property  tax.  Does  not  favor  classified  property  tax. 
There  has  been  no  movement  for  a  state  income  tax. 

California:  M.  D.  Lack,  Secretary,  State  Board  of  Equalization, 
Sacramento. 
' '  The  state  of  California  is  operating  under  a  dual  tax  system,  the 
state  being  supported  by  assessments  on  public  service  properties, 
banks,  insurance  companies,  and  by  taxes  on  the  franchises  of  other 
corporations  not  doing  a  public  service  business." 

W.  D.  Longyear,  President,  California  Bankers  Association.  "The 
theories  of  state  taxation  are  so  various  that  an  answer  to  this  ques- 
tion is  impractical  without  an  extended  discussion." 

Mr.  C.  K.  Mcintosh,  The  Bank  of  California,  National  Association, 
San  Francisco.  ' '  The  present  tax  laws,  which  segregate  certain  types 
of  property  as  assessable  solely  for  stat«  revenue,  are  of  compara- 
tively recent  adoption.  Their  general  desirability  is  questioned 
somewhat,  but  pending  a  wider  experience  with  their  operation  no 
movement  for  an  early  change  is  likely. ' ' 

Colorado:  E.  B.  Morgan,  Chairman,  Colorado  Tax  Commission,  Denver. 
' '  We  know  of  no  general  or  popular  sentiment  in  the  state  regarding 
the  general  property  tax  under  which  we  are  working,  or  the  desir- 
ability of  a  classified  property  tax  or  a  state  income  tax. 
' '  The  majority  of  the  members  of  this  commission  realize  that  the 
limit  has  been  about  reached  in  the  burden  to  which  real  estate  can 
be  subjected  under  the  general  property  tax,  and  that  either  a  classi- 
fied property  tax,  or,  preferably  a  state  income  tax  combined  with  the 
latter,  or  with  the  general  property  tax,  must  sooner  or  later  be 
established. 

"Already  an  inheritance  tax  has  been  placed  in  force,  and  other 
ways  and  means  of  raising  revenue  are  being  discussed. ' ' 

Connecticut:  Wm.  H.  Corbin,  Tax  Commissioner,  Hartford. 

' '  Connecticut  has  had  classification  of  property  for  taxation  pur- 
poses for  a  number  of  years  and  it  is  most  satisfactory." 

Washington,  D.  C.  :  Bank  taxes  4  per  cent  on  gross  earnings  after  de- 
ducting amounts  paid  depositors  as  interest.  Savings  accounts  over 
$500  are  taxed  3/10  of  1  per  cent.  Commercial  accounts  6  per  cent 
on  gross  earnings. 

Corcoran  Thorn,  V.  P.,  American  Security  &  Trust  Co.,  Washington. 
"I  cannot  say  that  there  is  any  general  definite  opinion  upon  the 
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question  of  taxation  in  this  district.     There  is  at  present  no  popular 
discussion  as  to  how  the  taxes  should  be  levied. ' ' 
C.  J.  Bell,  President,  American  Security  &  Trust  Co.,  Washington. 
' '  General  feeling  here  is  that  our  present  taxes  on  real  estate  and 
personal  property  are  fair. ' ' 

Florida:  Ernest  Amos,  Comptroller,  Tallahassee. 

"All  state  banks  in  this  state,  including  savings  banks  and  trust 
companies,  are  taxed  alike.  All  have  to  pay  an  occupational  license 
tax,  but  no  franchise  tax.  All  property  is  taxed  alike,  not  necessarily 
on  an  equal  valuation,  but  supposedly  so. ' ' 

Georgia:  H.  J.  Fullbright,  State  Tax  Commissioner,  Atlanta. 

"Banks  in  Georgia  are  taxed  under  the  general  ad  valorem  system 
•with,  the  book  value  of  the  capital  stock  taken  as  the  basis.  From 
this  is  deducted  the  value  of  the  real  estate  owned  by  the  bank  and 
retui'ned  separately.  There  is  at  present  a  special  tax  commission 
engaged  in  the  study  of -tax  reform,  which  it  is  hoped  will  lead  to 
some  more  satisfactory  method  of  taxing  banks,  as  well  as  other 
businesses.  It  will  recommend  to  the  legislature  that  the  constitu- 
tion be  amended  so  as  to  permit  classification,  income  tax,  etc. ' ' 
Orville  A.  Park,  General  Counsel,  Georgia  Bankers  Association,  Macon. 
' '  Bank  stock  is  taxed  at  rather  higher  proportionate  value  than  other 
property.  Opinion  divided  as  to  relative  merit  of  ad  valorem  tax 
on  all  property  and  classified  property  tax.  Not  much  thought  given 
to  state  income  tax.  Special  commission  appointed  by  general  as- 
sembly has  recommended  amending  Constitution  so  as  to  provide 
classified  property  tax  in  lieu  of  general  property  tax.  Opinion  as  to 
advisability  of  change  divided. ' ' 

Illinois  :  C.  B.  Hazelwood,  Vice-President  Union  Trust  Company,  Chicago. 
' '  The  law  provides  for  same  rate  of  tax  on  aU  property.  Some  kinds 
of  property  are,  however,  subject  to  assessment  by  one  set  of  ap- 
praisers and  some  by  a  different  set  resulting  in  what  amounts  to  a 
variance  in  tax  by  reason  of  variance  in  assessment.  Of  course  local 
tax  rates  vary  as  between  localities. 

"Several  tax  commissions,  legislative,  citizens,  etc.,  have  been  trying 
for  years  to  secure  reform  and  classification  of  property  for  taxation. 
Constitutional  provisions  are  an  obstacle  but  constitutional  convention 
has  been  called  and  this  will  be  subject  to  important  consideration. ' ' 

Indiana:  Letter  of  June  1,  1918,  from  State  Board  of  Tax  Commissioners. 
"Concerning  the  assessment  of  banks  and  trust  companies,  the  state 
tax  board  desires  to  state  that  in  the  past  there  has  been  consider- 
able confusion  as  to  the  methods  to  be  employed.  For  the  purpose 
of  establishing  uniformity  of  procedure,  it  is  suggested  that  all 
boards  of  review  this  year  adopt  the  following  method,  which  is 
thought  to  be  clearly  within  the  law  and  in  harmony  with  the  decision 
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of  our  Supreme  Court  in  the  case  of  Smith  v.  Stephens,  173  Ind.  564. 
' '  In  the  case  of  a  bank  which  does  not  own  real  estate,  take  the 
sum  of  capital  stock,  surplus  and  undivided  profits,  and  equalize  same 
on  the  basis  of  seventy-five  per  cent;  in  the  case  of  a  bank  which 
owns  real  estate,  take  from  the  sum  of  the  capital  stock,  surplus  and 
undivided  profits,  the  value  of  real  estate  as  shown  in  the  bank's 
daily  statement  on  March  first,  and  given  in  item  4  in  the  report, 
provided  such  real  estate  value  is  carried  in  the  capital  account 
(capital  stock,   surplus,   and  undivided  profits)    and  not   in   "bills 

,     payable  "  or  "  accounts  payable ' '  or  any  other  item  on  the  liability 
side  of  the  statement. ' ' 

' '  The  State  Board  of  Tax  Commissioners  is  given  authority  to  tax 
banks. ' ' 

Eobert  A.  Morris,  President,  Indiana  Bankers  Association. 

' '  Somewhat  divided,  but  a  growing  tendency  to  classifying  property 
and  giving  intangibles  a  special  rate.  Also  a  growing  tendency  to 
favor  state  income  tax. ' ' 

Iowa:   Frank  S.  Shaw,  Auditor,  Des  Moines. 

"Bank  stock  is  assessed  to  the  individual  stockholder,  with  certain 
provisions  making  the  bank  liable  in  the  case  of  non-payment  by 
owner.  Bank  stock  is  assessed  at  25  per  cent  to  80  per  cent  of  actual 
value,  which  actual  value  is  determined  by  adding  the  capital  stock, 
surplus  and  undivided  profits  and  deducting  therefrom  the  real  estate 
owned  by  them  at  the  value  at  which  the  same  was  assessed.  This, 
then,  is  divided  by  the  number  of  shares  to  arrive  at  the  value  of 
each  share  at  which  it  should  be  assessed  or  taxed." 
Copy  of  letter  to  Assessors  from  J.  E.  Wall,  Chief  Clerk  of  the  Auditor, 

dated  January  29,  1919 : 

"In  re,  the  deduction  of  government  bonds  from  banks  or  bank  stock 
assessment : 

This  is  a  matter  that  has  come  up  repeatedly  before  the  county 
accounting  department  and  there  has  never  been  any  variation  of 
opinion  or  holdings  in  this  matter  by  this  department.  We  have 
taken  the  matter  up  repeatedly  with  the  attorney  general  and  our 
holdings  are  based  upon  his  opinions.  It  appears  that  Judge  Wade 
of  the  Federal  Court  took  up  the  matter  of  deducting  Liberty  bonds 
in  the  matter  of  a  national  bank,  I  think,  about  the  4th  day  of 
September,  1918.  At  that  time  he  held  that  such  bonds  could  legally 
be  deducted.  The  statutes  of  Iowa  had  not  been  changed  and  we 
were  certainly  surprised  at  the  holding.  We  imderstood  that  in  the 
ordinary  course  of  events,  matters  of  this  nature  would  naturally 
start  in  the  District  court  and  from  there  be  carried  to  the  Supreme 
court  of  the  state  of  Iowa  and  from  there  to  the  United  States 
Supreme  Court  if  the  constitutionality  was  to  be  tested. 
It  seems  clear  to  us  that  this  is  a  part  of  the  bank 's  capital,  surplus 
or  undivided  profits  and  that  the  buying  of  these  bonds  is  an  in- 
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vestment  of  such  monies.  Even  though  the  bank  might  make  a 
heavier  investment  than  they  other-nise  would,  were  it  not  that  they 
were  patriotic,  we  are  unable  to  see  that  this  would  relieve  them 
from  taxation.  There  are  several  classes  of  investments  that  are 
non-taxable  to  an  individual  that  are  taxable  when  held  by  a  bank 
or  trust  company. 

As  stated  above  the  laws  of  Iowa  have  not  been  altered  in.  this 
matter  and  we  are  still  holding  that  the  same  law  applies  and  the 
same  ruling  or  interpretation  thereof  as  before.  The  attorney  gen- 
eral has  been  consulted  by  us  since  the  decision  handed  down  by 
Judge  Wade  and  directs  us  to  continue  just  as  we  have  been  doing. 
With  all  due  respect  to  Judge  Wade  we  do  not  feel  that  this 
decision  is  in  any  way  binding  in  Iowa,  therefore  banks  should  be 
assessed  the  same  as  heretofore  and  without  deduction  of  bonds  held 
by  them,  Liberty  or  otherwise. ' ' 

Kansas:  Clarence  Smith,  Secretary,  State  Tax  Commission,  Topeka. 

' '  The  legislature  of  1919  submitted  a  tax  amendment  to  the  constitu- 
tion to  be  voted  on  at  the  election  in  1920.  There  has  never  been 
much  agitation  about  the  necessity  of  changing  the  constitution  but 
it  is  thought  that  the  people  are  becoming  awake  to  the  inequality 
of  'the  general  property  tax  which  is  saddled  upon  the  state  by  its 
present  constitution  and  those  interested  in  having  the  amendment 
passed,  are  hopeful  that  such  will  be  the  result.  At  the  last  session 
of  the  legislature  an  income  tax  was  for  the  first  time  suggested. 
It  has  received  as  yet  little  or  no  consideration  from  the  general 
public. ' ' 
W.  W.  Bowman,  Secretary,  Kansas  Bankers  Association,  Topeka. 

"Bank  shares  are  taxed  in  Kansas  on  the  basis  of  actual  or  market 
value.  The  terms  "actual"  value  and  "market  value"  are  terms 
used  by  the  Supreme  Court  of  Kansas  in  a  recent  decision  which 
settled  this  whole  question.  Previously  bank  shares  had  been  as- 
sessed on  the  basis  of  capital,  surplus  and  undivided  profits,  but  in  a 
recent  case  in  which  a  corporation  was  involved— not  a  banking 
corporation— this  question  of  tax  on  corporate  shares  was  the  prin- 
cipal question  in  the  case.  The  Supreme  Court  decided  that  the 
basis  must  be  the  actual  or  market  value  of  shares.  Thereupon  the 
tax  commission  of  Kansas  disseminated  such  a  ruling  with  respect 
to  bank  shares.  The  Supreme  Court  in  another  case  and  in  a  very 
extended  opinion,  covered  the  subject  yet  more  exhaustively  leav- 
ing no  question  whatever  that  that  is  and  must  be  the  basis  of  taxa- 
tion of  bank  shares  in  Kansas.  Actual  value  may  be  more  or  less 
than  book  value.  It  is  determined,  or  may  be,  so  says  the  court, 
by  the  last  sales  and  certainly  by  the  earning  power  of  the  stock. 
So  that  now,  the  assessor  in  assessing  bank  stock  in  Kansas,  makes 
all  manner  of  inquiry  which  will  lead  up  to  the  actual  or  market 
value  of  the  shares.     If  a  bank,  with  small  capital,  makes  earnings 
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which  result  in  a  large  per  cent  of  dividends,  then  it  is  taxed  four 
times  as  much  as  a  bank  of  the  same  capital,  which  only  makes  one- 
fourth  the  earnings.  It  has  resulted  in  a  great  deal  of  inequity, 
due  to  the  varied  opinions  and  the  caprice  of  local  assessors,  so 
much  so  that  the  tax  commission  itself  is  disturbed,  and  we  are  seek- 
ing now,  first  by  conference,  the  commission,  and  if  not  successful, 
then  perhaps  through  the  courts,  to  settle  upon  some  more  uni- 
form rule. 

The  Association  has  no  separate  taxation  committee,  but  the  officers 
of  the  Association,  together  with  an  advisory  committee  of  the  exe- 
cutive councU,  handle  matters  of  this  nature.  For  the  present  it  is 
in  the  hands  of  the  President,  Mr.  F.  H.  Foster,  Vice-President, 
J.  E.  Burrow,  and  the  Secretary. 

The  subject  of  taxation  was  not  presented  to  our  last  state  con- 
vention, except  as  reference  was  made  by  the  president  in  his  an- 
nual address. 

Both  state  and  national  banks  feel  that  it  is  not  just  to  tax  the  ele- 
ment of  ' '  good  will ' '  which  is  one  of  the  elements  which  the  tax 
commission  instructs  the  assessor  is  to  be  included  in  arriving  at 
what  is  called  ' '  actual  value. ' '  The  bankers  feel  that  there  is  great 
danger  and  injustice  in  allowing  local  assessors,  inexperienced  in 
banking,  to  assess  intangible  values. 

A  conference  between  the  association  officers  and  the  association 
council  with  the  tax  commission,  is  slat«d  for  the  latter  days  of  this 
month  in  which  the  attempt  will  be  made  to  convince  the  tax  com- 
mission that  even  under  the  supreme  court  decision  it  is  in  their 
power  to  rule  that  a  fair  ' '  actual  value ' '  is  the  liquidation  value, 
that  is  capital,  surplus  and  profits,  and  that  only  inequity  and  in- 
justice will  result  from  local  assessors  arbitrarily  putting  fictitious 
values  on  things  intangible. 

The  conference,  above  referred  to,  with  the  tax  commission,  and,  if 
necessary,  a  resort  to  the  court  and  possibly  some  remedial  legis- 
lation, are  the  means  through  which  relief  wiU  be  sought. 
The  Kansas  legislature  of  1919  has  submitted  an  amendment  to  the 
state  constitution  to  be  voted  upon  in  1920,  providing  for  the  classi- 
fication of  property  for  taxation.  Meanwhile  it  would  be  impossible 
to  approximate  an  opinion  as  to  the  number  favoring  relatively  the 
forms  of  taxation  to  which  the  question  refers. ' ' 
Kentucky:  J.  A.  Scott,  Chairman,  State  Commission,  Frankfort. 

"May  we  not  suggest  that  under  the  old  law  we  collected,  as  of 
September  1st,  1916,  taxes  for  the  year  1917,  about  $62,500  on  bank 
deposits.  This  was  at  the  rate  of  fifty-five  cents  on  the  one  hundred 
dollars.  In  other  words,  a  little  more  than  eleven  millions  was 
given  in  by  the  various  taxpayers.  Under  the  new  law,  the  banks 
reported  as  of  September  first,  1917,  the  amount  of  bank  deposits 
to  be  taxed  for  the  year  1918.  Under  this  method,  we  had  bank 
deposits  subject  to  taxation,  of  a  little  more  than  179  millions,  on 
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which  they  paid  tax  at  the  rate  of  ten  cents  on  each  one  hundred 
dollars,  which  amounts  to  a  little  more  than  $179,000.  The  second 
report  of  this  kind  under  the  new  law,  was  made  July  first,  1918, 
resulting  in  a  little  more  than  $208,000  in  taxes.  We  only  mention 
this  in  order  to  give  you  an  idea  of  the  workings  of  our  new  law. 
The  following  method  was  adopted  by  the  state  tax  commission  for 
the  assessment  of  the  bank  shares:  Take  the  total  of  the  capital 
stock  surplus  and  undivided  profits,  and  then  take  the  same  per 
cent  of  this  sum  as  is  used  to  equalize  other  property  In  the  Stat« 
this  year  85  per  cent,  the  result  gives  the  equalized  value  of  bank 
shares.  The  banks  are  entitled  to  a  credit  for  the  amount  of  real 
estate  assessed.  We  tried  to  equalize  bank  shares  with  other  prop- 
erty paying  the  state,  county  and  local  rate. 

There  is  so  much  diversity  of  opinion  now,  I  would  be  unable  to 
give  you  any  idea  as  to  how  the  sentiment  is  divided. ' ' 

Louisiana:  L.  E.  Thomas,  Chairman,  Board  of  State  Affairs. 

"Divided.  We  tried  to  get  a  classified  property  tax  and  an  income 
tax  constitutional  amendment.  The  general  assembly  refused  to 
pass  bUl. " 

MAETLA2JD:  C.  C.  Wallace,  Secretary,  State  Tax  Commission,  Baltimore. 
' '  Little  discussion. ' ' 

Massachusetts  :  Olaf  Olsen,  V.  P.,  First  National  Bank,  Boston. 

' '  Have  had  since  1916  an  income  tax,  and  tangible  personal  property 
is  taxed  at  local  rate.     This  basis  as  to  individuals,  is  satisfactory. ' ' 
John  W.  Locke,  Deputy  Tax  Commissioner,  Boston. 

"We  have  an  individual  income  tax  (G.  A.  1916  C.  269).  A  corpor- 
ation income  tax  is  proposed  and  is  iinder  consideration  by  the 
present  legislature.  The  drift  of  opinion  seems  to  be  divided  be- 
tween those  who  want  no  change  and  those  who  favor  the  income 
tax  principle. ' ' 

Michigan":  Benj.   F.   Burtless,   Secretary,   Board    of    Tax   Commissions, 
Lansing. 
"Sentiment  divided,  but  we  believe  the  income  tax  is  rapidly  gain- 
ing favor.     Classification  of  property  does  not  appeal  to  the  gen- 
eral public." 

Minnesota:    George    H.    Richards,    Secretary,    Minnesota   Bankers    As- 
sociation. 
' '  Our  classified  property  tax  is  considered  quite  satisfactory. ' ' 
Henry  A.  S.  Ives,  Secretary,  Minnesota  Tax  Commission,  St.  Paul. 
' '  No  particular  agitation  one  way  or  the  other. ' ' 

Mississippi  :  Duncan  L.  Thompson,  Chairman,  State  Tax  Commission. 

"AU  loans  of  money  and  all  credits  are  exempt  from  taxation  in 
Mississippi,  if  they  bear  no  greater  interest  than  6  per  cent  per 
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annum.  This  6  per  cent  exemption  law  was  enacted  to  invite  capital 
int-o  the  state,  and  it  should  appeal  to  the  capitalist.  Individual 
deposits  are,  therefore,  exempt  from  taxation  if  any  interest  is  paid 
upon  them.  The  Attorney  General  has  held  that  they  are  exempt 
from  taxation  even  if  no  interest  is  paid  on  them,  but  his  ruling  has 
not  yet  been  tested  out  through  the  courts. 

Mississippi  has  had  the  general  property  tax  for  a  number  of  years. 
We  have  an  income  tax  law  but  it  is  very  defective.  Mississippi  is 
different  from  many  other  states.  She  is  purely  an  agricultural 
state.  She  has  no  large  cities  and  no  large  manufacturing  con- 
cerns. Her  products  are  raw  materials  rather  than  finished  articles. 
An  income  tax  would  not  be  so  effective  in  Mississippi  as  in  other 
states  which  are  engaged  more  in  commercial  and  manufacturing 
enterprises  than  in  agriculture.  There  was  an  attempt  at  the  last 
legislature  to  enact  a  very  elaborate  and  effective  income  tax  law. 
The  Massachusetts  income  tax  law  was  copied,  but  the  legislature  de- 
cided that,  because  the  citizens  of  the  state  were  taxed  by  the  gov- 
ernment for  unusual  revenue  for  military  purposes  and  because  con- 
ditions were  not  normal,  on  account  of  the  war,  it  was  unwise  to 
impose  an  additional  burden  upon  the  taxpayers,  so  the  bill  failed 
to  become  a  law.  There  is  a  sentiment  that  an  income  tax  is  fairer 
than  the  general  property  tax  and  will  give  better  satisfaction.  My 
opinion  is  that  the  Wisconsin  law,  which  has  both,  is  much  the  best 
system.  However,  the  system  of  taxation  should  be  determined  by 
conditions;  a  system  which  would  be  ideal  for  New  York  might  be 
climosy  for  "Wisconsin  and  impossible  for  Mississippi.  So  far  as 
taxation  is  concerned,  there  is  no  system  which  will  meet  with  the 
approval  of  all  tax  payers.  Men  do  not  like  to  pay  taxes.  They 
enjoy  the  benefits  of  public  service,  but  rebel  against  paying  the 
cost.  This,  of  course,  is  due  to  thoughtlessness  and  ignorance  of 
fiscal  matters.     Surely  it  is  not  the  fault  of  any  system  of  taxation. ' ' 

MissoirRi:  Cornelius  Roach,  Chairman,  State  Tax  Commission,  Jeffer- 
son City. 
"Opinion  divided — general  property  tax  in  bad  odor — no  sentiment 
for  so-caUed  classified  property  tax.  State  income  tax  for  state 
purposes  enacted  in  1917,  ^  of  one  per  cent;  amended  1919  and 
made  1-^  per  cent;  active  minority  opposition.  Prospects  state 
income  tax  law  wiU  rapidly  fall  into  disrepute  and  desuetude — due  to 
local  administration  by  officers  whose  municipalities  do  not  parti- 
cipate as  beneficiary  of  the  law. ' ' 
W.  F.  Keyser,  Secretary,  Missouri  Bankers  Association,  Sedalia. 

"At  the  last  session  of  our  legislature,  a  law  was  passed  creating 
a  tax  commission.  Our  Association  assisted  in  the  passage  of  that 
law.  However,  the  function  of  the  tax  commission  is  simply  to  look 
into  the  tax  situation  and  render  expert  advice  to  the  state  board  of 
equalization.     This  board  then  has  the  final  say.     This  year,  the  ef- 
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forts  of  the  tax  commission  were  practically  nullified  by  the  board 
of  equalization,  which  ignored  the  figures  submitted  by  the  com- 
mission and  ordered  the  assessments  to  be  made  in  the  various  coun- 
ties practically  on  the  basis  of  former  assessments,  which,  in  the  case 
of  bank  stock,  is  50  per  cent  of  the  aggregate  capital,  surplus,  and 
profits. 

We  believe  that  through  the  tax  commission  law  the  matter  in 
Missouri  will  be  worked  out  along  satisfactory  lines  in  the  near  future. 
The  bankers  of  Missouri  seem  to  be  very  well  satisfied  with  the  treat- 
ment they  are  now  rec€iving  in  matters  of  taxation.  Most  of  them 
believe,  too,  that  the  tax  commission  law  will  prove  to  be  satisfactory, 
inasmuch  as  the  object  of  the  law  is  to  bring  about  the  assessment 
of  all  classes  of  property  at  its  actual  value,  which  is  really  the  thing 
that  our  Association  has  always  contended  for. 

State  income  tax  seems  satisfactory.  Am  not  aware  of  the  general 
feeling  with  relation  to  general  and  classified  property  taxes.  No 
doubt  it  is  divided. ' ' 

Montana:  John  Edgerton,  State  Board  of  Equalization,  Helena. 

' '  In  placing  the  percentage  of  the  full  and  true  value  of  the  capital 
stock  and  the  moneyed  capital  of  national  and  state  banks  respec- 
tively, at  40  per  cent  as  the  basis  for  the  imposition  of  the  tax  upon 
these  subjects,  the  state  has  materially  lowered  the  basis  from  pre- 
ceding years.     In  1918  banks  were  assessed  on  the  basis  of  65  per 
cent  of  their  true  and  full  value  while  farm  lands  and  improvements 
and  other  property  were  assessed,  on  the  average,  at  30  .per  cent. 
Upon   due   consideration   I   believe   you   wiU   feel   that   Montana  is 
aiming  toward  greater  equality  than  in  the  past.     We  do  not  claim 
for  our  classification  law  absolute  infallibility  and  expect  it  will  be 
revised   from  time  to  time  to   meet  conditions   as  they   arise.     We 
arrived  at  the  basis  of  40  per  cent  for  the  tax  on  this  class  of  prop- 
erty after  an  investigation  extending  through  a  period  of  two  years. ' ' 
"Sentiment  in  formation  process — tending  toward  a  classified  prop- 
erty tax. ' ' 
[The  state  board  of  equalization  of  this  state  issued  a  letter  of.  in- 
structions describing  in  detail  the  application  of  the  classification  laws 
to  the  taxation  of  national  and  state  banks.     This  letter  is  particularly 
interesting  and  clarifying. — M.  W.  H.] 

C.  F.  Morris,  Vice-President,  Security  State  Bank,  Havre,  Mont. 

' '  Heretofore,  there  has  been  very  strong  discrimination  against  banks 
in  placing  valuation  for  taxable  purposes  upon  bank  property  and 
assets,  but  the  law  passed  by  the  recent  session  of  our  legislature  has 
adjusted  the  matter  in  a  way  that  is  generally  satisfactory.  How- 
ever, the  matter  has  not  been  passed  upon  by  the  Supreme  Court. 
This  legislation  is  the  result  of  a  tax  commission  of  three  that  was 
appointed  by  the  assembly  three  years  ago.  The  new  laws  on  the 
subject  were  prepared  and  submitted  to  the  assembly  by  the  com- 
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mission  referred  to  as  a  result  of  two  years  careful  studv  by  very 
able  men.  Bank  assessments  are  still  higher  than  most  other  prop- 
erty but  the  banks  generally  are  satisfied  as  there  is  not  nearly  so 
great  discrimination  as  they  suffered  under  the  old  law. 
The  most  vital  question  that  affects  banks  here  is  the  absurd  de- 
tails required  by  the  federal  income  tax  department  in  making  out 
income  tax  reports.  If  the  treasury  department  had  obtained  the 
service  of  twelve  of  the  craziest  men  from  the  leading  insane  institu- 
tions of  the  United  States  and  employed  them  to  prepare  their  income 
tax  blanks,  I  am  confident  they  could  not  have  reached  a  more  absurd 
result  than  they  have.  The  internal  revenue  deputies  do  not  under- 
stand these  reports  sufficiently  to  agree  among  themselves  and  there 
is  so  much  detail  and  cross-entries  required  that  a  more  complicated, 
illogical  and  unsatisfactory  blank,  it  seems  to  me,  could  not  possibly 
be  devised,  and  the  theory  of  taxation,  so  far  as  banks  are  concerned, 
is  utterly  absurd  and  unreasonable.  They  take  up  the  years  of  pre- 
war period  and  use  those  years  as  a  basis  of  comparative  income  of 
banks  in  order  to  tax  banks  for  their  excess  war  profits.  There  is 
no  such  thing  as  excess  war  profits  for  banks  in  this  state.  The  law 
regulates  the  rate  of  interest,  and  the  amount  of  profits  of  a  bank 
depends  on  its  volume  of  business,  its  losses  and  its  expense  and  the 
notion  that  there  is  any  such  thing  as  war  profits  to  a  bank  is  the 
most  visionary  dream. 

As  a  matter  of  fact,  the  war  has  heavily  handicapped  the  banks  in 
their  earnings  and  yet  these  fool  internal  revenue  deputies,  who, 
however,  are  not  to  be  blamed,  as  they  are  simply  taking  instructions 
from  higher  up,  figure  out  excess  war  profit  taxes  for  banks.  The 
income  for  our  little  bank  here  on  a  capital  of  $100,000  was  $21,500 
approximately,  for  1918,  about,  an  average  earning  for  the  last  four- 
teen years  and  yet  the  revenue  office  for  Montana,  figures  out  an  ex- 
cess profit  tax  for  us  and  claims  we  owe  $7800  income  tax  on  the  net 
earning  of  $21,500.  The  most  absurd  phase  of  the  whole  matter  is 
the  fact  that  they  wiU  not  allow  the  taxes  for  the  previous  year  to 
be  deducted  from  the  profits  of  last  year  as  an  expense.  For  in- 
stance, our  income  tax  for  1917  was  something  over  $3000,  which  was 
paid  in  1918  and  charged  to  expense  account,  yet  that  cannot  be  de- 
ducted from  our  total  in  the  returns  made  to  the  revenue  office,  so  we 
have  to  pay  a  tax  on  the  amount  paid  for  income  tax  for  1918.  In 
other  words,  if  the  taxes  for  the  last  year  to  the  U.  S.  Government 
had  taken  all  of  our  profits,  we  would  still  have  been  taxed  on  a  net 
income  for  the  amount  paid  to  the  National  Government.  I  am  a 
Democrat  in  politics,  but  if  there  are  any  fools  in  the  country  that 
can  beat  this,  I  do  not  know  where  they  could  come  from.  It  seems 
to  me  that  the  entire  official  country  is  showing  that  they  are  in- 
fluenced too  much  and  are  leaning  too  far  towards  the  socialistic  ele- 
ment and  it  is  time  for  real  American  citizens  to  take  a  positive  stand 
against  this  tendency. 
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The  new  tax  which  classifies  different  property  for  taxation  purposes 
meets  quite  general  approval.  Bank  stock  40  per  cent;  real  estate 
33-1-3  per  cent;  live  stock  33-^;  bank  deposits  7  per  cent,  etc." 
Montana  Bankers  Association.  E.  A.  Newlon,  Secretary,  Great  FaUs. 
' '  The  First  National  Bank  of  this  city  objected  to  the  method  of 
taxation  as  outlined  by  the  state  board  of  equalization,  inasmuch  as 
it  affected  their  real  estate  holdings.  They  contended  that  they  were 
entitled  to  deduct  the  amount  of  real  estate  as  carried  by  them  on 
their  books,  and  not  as  per  the  assessment  of  the  assessor.  They  won 
their  contention  before  the  local  court,  and  while  I  believe  the  county 
has  appealed,  I  do  not  think  there  is  any  question  but  what  they  will 
win  in  the  supreme  court. ' ' 

Nebraska:  W.  H.  Osborne,  Jr.,  Secretary,  State  Board  of  Equalization 
and  Assessment. 
' '  Divided  opinion. ' ' 

Nevada:  F.  N.  Fletcher,  Secretary,  Tax  Commission,  Carson  City. 

' '  Under  Nevada  laws,  banks  are  over-assessed  as  compared  with 
most  other  classes  of  property. 

The  subject  has  not  been  sufficiently  discussed  to  arouse  much  public 
interest.  The  governor  and  the  tax  commission  have  advocated  an 
amendment  to  the  constitution  allowing  a  classified  property  tax. 
A  bill  to  submit  such  an  amendment  to  popular  vote  passed  the  lower 
house  of  the  recent  legislature  but  was  defeated  in  the  senate.  The 
strongest  opponents  were  the  mining  interests,  which  receive  preferen- 
tial treatment  in  taxation  under  present  laws.  Banks  identified  with 
mining  interests  also  opposed  the  change.  Lack  of  popular  interest 
was  the  real  cause  of  defeating  the  bill.  No  effort  has  been  made 
towards  adopting  a  state  income  tax. ' ' 

New  Hampshiee:  H.  L.  Additon,   Secretary,  New  Hampshire  Bankers 
Association. 
"Opinion  divided." 

New  Jersey:   State  Board  of  Taxes  and  Assessment,  Trenton. 

"The  shares  of  stock  of  banks,  banking  associations  and  trust  com- 
panies, incorporated  under  the  laws  of  the  United  States  or  of  this 
state  are  taxed  at  a  flat  rate  of  three-quarters  of  one  per  cent,  with- 
out deduction  for  non-taxable  securities.  Formerly,  stock  of  na- 
tional banks  was  taxed  at  the  local  rates,  but  non-taxable  securities 
were  deducted  in  estimating  the  value  of  the  shares,  and  this  resulted 
in  practically  wiping  out  their  value  for  purposes  of  taxation. 
Banks  not  having  a  capital  stock  would  of  course  not  come  under  the 
provisions  of  this  act,  and  would  be  assessable  on  their  real  and  per- 
sonal property  the  same  as  individuals.  In  the  case  of  Commercial 
Trtist  Company  of  New  Jersey  v.  Hudson  County  Board  of  Taxation, 
et  al,  reported  in  92  Atl.  Eep.  799,  in  which  the  Bank  Stock  Tax  Act 
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of  1914  (practically  the  same  as  the  present  statute)  was  under 
consideration,  the  court  held  as  follows: 

'  The  classification  for  purposes  of  assessment  and  taxation  made 
by  Act  of  March  31,  1914  (P.  L.  p.  141),  providing  for  taxation 
of  shares  of  national  banks,  state  banks,  banking  associations, 
and  trust  companies,  is  unaffected  by  the  fact  that  a  savings  in- 
stitution was  authorized  by  its  act  of  incorporation  (Act  April 
2,  1869,  P.  L.  p.  1268)  to  issue  capital  stock;-  since,  if  the  sav- 
ings institution  has  shares  of  stock,  it  is  within  the  statute,  while, 
if  it  has  no  shares,  it  is  subject  to  taxation  under  the  general 
laws  applicable  to  savings  banks,  as  provided  by  Act  of  March 
26,  1888  (P.  L.  p.  264),  extending  its  corporate  existence,  and  is 
without  the  class  created  by  the  act. ' 
Under  the  provision  of  the  law  that  all  property,  real  and  personal, 
must  be  assessed,  unless  specifically  exempt  or  excluded  from  the 
operation  of  the  tax  act,  deposits  in  savings  banks  are  theoretically 
taxable.     As  a  matter  of  practice  and  general  policy,  however,  they 
are  seldom  assessed,  if  ever. ' ' 
Willard  C.  Fisk,  Attorney,  Jersey  City. 

' '  Eailroads  and  canal  property,  and  stock  of  national  and  state  banks 
and  trust  companies,  are  classified  for  taxation  at  special  rates  but 
not  to  exceed  the  local  rates.  All  other  property  under  the  constitu- 
tion is  to  be  taxed  by  uniform  rules  and  rates.  A  movement  is  on 
foot  to  classify  the  personal  property  employed  in  manufacturing  for 
the  purpose  of  taxation.  There  is  no  public  sentiment  for  a  state 
income  tax.  A  state  commission  has  lately  been  appointed  to  recom- 
mend changes  in  the  state  tax  laws. ' ' 

New  Mexico:  Rupert  F.  Asplund,  Director,  Taxpayers  Association  of 
New  Mexico,  Santa  Fe. 
' '  Under  a  new  law  passed  by  the  last  legislature,  all  corporations  are 
to  be  taxed  $10  upon  each  $100,000  of  authorized  capital.  This  tax 
will  apply  to  all  banks  chartered  by  the  state  but  not  to  national 
banks. 

There  has  been  as  yet  in  New  Mexico,  comparatively  little  discussion 
as  to  the  general  property  tax.  Those  who  have  given  the  matter 
some  consideration,  believe  there  should  be  a  modification  in  the  di- 
rection of  a  classified  property  tax.  In  fact,  some  advance  has  been 
made  along  this  line.  The  last  legislature  enacted  an  inheritance  tax 
law  and  an  income  tax  law.  Under  the  latter,  all  banks,  except  na- 
tional banks,  would  pay  a  tax  upon  income,  with  deduction  of  the 
personal  tax  paid.  It  cannot  be  said  that  there  is  any  decisive  in- 
dication as  to  opinion  regarding  tax  reform  in  New  Mexico.  It  is 
felt  that  the  general  rate  is  too  high  and  changes  are  being  made 
from  time  to  time,  but  there  is  need  of  some  general  study  of  the 
problem,  with  a  view  to  revising  our  system  of  taxation  as  a  whole. ' ' 
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John  Joevns,  Secretary,  State  Tax  Commission,  Santa  Fe. 

"Opinion  is  divided  as  to  levying  a  special  tax  upon  money,  notes 
or  credits.  It  is  quite  possible  that  the  next  legislature  will  provide 
such  classification.  The  last  legislature  passed  an  '  Income  Tax ', 
$5,000  minimum. ' ' 

New  York:  Wm.  E.  Sill,  Counsel,  Tax  Department,  Albany. 

' '  A  general  property  tax  is  acknowledged  to  be  a  necessary  part  of 
the  tax  system  of  the  state  since  both  the  state  and  the  localities 
must  have  a  base  upon  which  may  be  levied  the  residue  of  taxes 
necessary  for  public  expenditures,  where  other  means  of  taxation  do 
not  furnish  the  required  amounts.  Classified  property  taxes  also  exist 
in  this  state  and  bring  in  a  certain  amount  of  revenue.  The  income 
tax  is  recognized  as  perhaps  the  fairest  and  most  equitable  method 
of  taxation.  The  tax  experts  and  students  of  the  subject  are  almost 
unanimous  in  their  advocacy  of  such  a  measure,  although,  of  course, 
there  are  those  who  object  to  this  method  of  taxation.  The  recent 
income  tax  bill  passed  by  the  last  session  of  the  legislature  of  this 
state,  was  introduced  by  a  joint  legislative  committee  on  taxation 
which  had  been  appointed  to  investigate  and  study  the  tax  system 
of  the  state.  The  biU  is  now  before  the  Governor  and  it  is  likely  that 
the  same  will  receive  executive  approval. ' ' 

North  Carolina:  First  National  Bank,  Wilson. 

"Our  state  constitution  provides  that  all  real  and  personal  property 
shall  be  taxed  according  to  its  true  value  in  money,  which  precludes 
difPerent  rates  for  certain  classes  of  taxable  property.  Several  ef- 
forts have  been  made  to  amend  constitution  without  success. ' ' 

James  A.  Gray,  Vice-President,  Wachovia  Bank  &  Trust  Co.,  Winston- 
Salem. 
' '  General  demand  for  revision  and  to  this  end,  last  legislature  passed 
a  law  submitting  to  people  at  next  election,  amendments  to  constitu- 
tion, providing  for  a  new  income  tax,  and  lower  rates  for  solvent 
credits,  including  bank  deposits  and  savings  accounts." 

North  Dakota:  L.  A.  Baker,  Secretary,  Tax  Commission,  Bismarck. 

"In  figuring  the  assessment  of  bank  stock  in  this  state,  the  net  in- 
vestment in  real  estate  is  deducted  from  the  total  of  the  capital  stock, 
surplus  and  undivided  profits  and  30  per  cent  of  the  balance  is  taken 
as  the  assessed  valuation  of  the  bank  stock,  provided  the  net  invest- 
ment in  real  estate  does  not  exceed  60  per  cent  of  the  capital  stock, 
surplus  and  undivided  profits.  The  total  capital  stock,  surplus  and 
undivided  profits  of  North  Dakota  banks  on  April  1st,  191.8,  was 
.$25,132,477..59.  The  net  investment  in  real  estate  was  $7,190,120.70. 
The  assessed  valuation  of  this  was  $.5,381,616.  The  state  rate  on 
this  valuation  is  4.3  mills.  The  city  and  county  rates  vary  widely. 
The  average  rate  of  taxation  on  city  property  in  1917  was  7.3  per 
cent.     This  includes  the  state,  county,  city  and  school  levy,  in  fact, 
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all  levies,  except  for  special  improvements,  consequently  the  total 
taxes  paid  by  Xorth  Dakota  banks  in  1918,  except  for  special  assess- 
ments, would  be  approximately  $393,000.00  as  the  average  rate  of 
taxation  would  vary  but  little  since  the  previous  year. ' ' 
"We  have  amended  constitution  so  that  classification  is  permitted 
and  have  so  classified.  In  1919  we  passed  an  income  tax  which  is 
similar  to  the  federal  and  Wisconsin  state  laws,  except  that  income 
from  mortgages  on  Xorth  Dakota  land  is  exempted.  Opinion  is 
divided  into  two  classes  viz,  those  who  will  have  to  pay,  oppose,  and 
those  who  have  no  income  are  for  it. ' ' 

Ohio:  Secretary,  Tax  Commission  of  Ohio. 

"State  will  vote  in  November  on  classification  of  property  for 
taxation.  Present  legislature  may  enact  an  income  tax.  Through  a 
mistake  in  November  1918,  the  people  adopted  classification  and 
mortgage  exemption  amendments  to  the  constitution,  which  were  in 
conflict,  and  the  Supreme  Court  set  aside  the  classification  amend- 
ment. It  is  doubtful  if  classification  will  carry  at  the  coming 
election.  Legislature  is  considering  a  new  inheritance  tax  law  which 
will  probably  be  enacted  at  this  session.  Under  present  laws,  value 
of  real  and  personal  properly  in  Ohio  increased  $525,000,000  in  1918. ' ' 

S.  B.  Eankin,  Vice-President,  Fifth-Third  Nat  '1  Bank,  Cincinnati. 
"Keferendum   carried  last   year   for   classification.     Through   error 
must  be  again  submitted.     State  income  tax  favored. ' ' 

C.  A.  Hinsch,  Pres.,  Fifth-Third  Nat  '1  Bank,  Cincinnati. 

"Classification  measure  came  before  voters  last  fall  and  passed. 
However,  it  was  in  conflict  with  an  amendment  relating  to  taxation 
of  mortgages  and  was  rejected  by  courts.  Measure  will  be  brought 
before  the  voters  again  this  faU  for  consideration.  The  feeling  is 
favorable  and  growing  more  so. ' ' 

Oklahoma:  F.  C.  Carter,  Auditor,  Oklahoma  City. 

"From  my  observation  and  knowledge  of  taxation  matters,  will  say 
that  Oklahoma  needs  to  revise  its  taxing  laws.  This  seems  to  be 
the  general  opinion  of  men  all  over  the  state.  At  one  time  a  bill 
was  submitted  to  the  voters  of  the  state  for  the  purpose  of  abolish- 
ing our  state  board  of  equalization  and  creating  a  tax  commission. 
This  bill,  however,  did  not  receive  the  required  number  of  votes  and 
was  defeated.  Oklahoma  now  has  a  state  income  tax  law,  which, 
at  this  time,  is  being  very  vigorously  enforced." 

Oregon  :  Frank  K.  Lovell,  Secretary,  State  Tax  Commission,  Salem. 

"Constitutional  amendment  of  1917  permits  classification,  but  state 
still  working  under  general  property  tax  system.  Opinion  divided 
as  to  plans  of  classification.  State  income  tax  idea  seems  to  be  gain- 
ing somewhat  in  favor." 

Pennsylvania:  Savings  Banks  taxed  3  per  cent  on  net  earnings. 
5 
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South  Cakolina:  J.  A.  Banks,  St.  Matthews. 

"There  is  some  such  talk,  but  it  cannot  be  done  under  present 
constitution. ' ' 

South  Dakota:  Tax  Commission,  Pierre. 

"A  general  property  tax  is  not  believed  by  many  to  be  a  fair  plan 
of  making  an  assessment.  Some  favor  a  classified  property  tax.  A 
state  income  tax  is  favored  by  others,  but  there  is  some  question  as 
to  whether  it  would  be  practical  in  this  state. ' ' 

Tennessee  :  S.  S.  McConnell,  Sup 't  of  State  Banks,  Nashville. 

' '  An  income  tax  in  Tennessee  is  desired  and  would  be  popular,  in 
fact  it  is  badly  needed,  on  account  of  the  condition  of  the  state 
treasury,  but  our  state  Constitution  makes  no  provision  for  such  a 
method  of  taxation  and  precludes  an  income  tax.  At  least  it  is 
so  held." 

Texas:  First  Nat'l  Bank,  Waco. 

"There  has  been  no  general  discussion  on  subject." 

Virginia:  E.  Warren  Wall,  State  Tax  Board,  Richmond. 

' '  In  191.5  this  state  abandoned  the  general  property  tax  for  the 
system  of  partial  segregation,  segregating  real  estate  and  tangible 
personal  property  to  the  locality,  with  exceptions,  and  taxing  in- 
surance companies,  roUing  stock  of  railroads,  money  in  bank,  and 
all  other  intangible  personal  property  for  state  purposes.  The  state 
rate  on  money  is  20  cents;  no  local  taxation.  On  rolling  stock  of 
railroads,  $1.65;  no  local  taxation.  Bonds,  notes,  etc.,  intangibles 
in  the  hands  of  fiduciaries,  stock  in  corporations,  and  capital  is  not 
taxed  by  this  state ;  on  other  intangibles  the  state  rate  is  73  cents ; 
local  rate  on  such  property  cannot  exceed  30  cents.  On  capital  em- 
ployed in  business,  the  state  rate  is  73  cents;  localities  not  to  ex- 
ceed 30  cents.  The  state  also  imposes  an  income  tax  upon  the  in- 
comes of  individuals,  partnerships  and  corporations,  of  one  per  cent. 
In  1918  the  stock  of  all  banks  was  segregated  to  the  localities  for 
taxation  at  a  rate  not  to  exceed  $1.25  on  the  $100,  the  assessment 
being  made  at  the  book  value  of  the  stock,  less  the  assessed  value  of 
the  real  estate  otherwise  taxed.  This  system  seems  to  be  working  to 
the  satisfaction  of  the  people.  It  is  improbable  that  the  state  wiU 
return  to  the  general  property  tax,  taxing  all  property  at  the  same 
rate.  There  are,  however,  two  tendencies  in  taxation,  one  looking 
toward  a  more  complete  segregation  of  the  objects  of  taxation,  and 
the  other  towards  increasing  the  special  taxes,  to  raise  funds  for 
special  objects,  such  as  highway  construction,  better  schools,  etc. 
It  is  impossible  at  this  time  to  say  which  of  these  theories  will 
prevail. ' ' 

The  logic  of  the  situation  seems  to  be  in  favor  of  those  who  propose 
more  complete  segregation. ' ' 
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W.  G.  Wallace,  Ass 't  Counsel,  Federal  Reserve  Bank,  Richmond. 

"Prior  to  1915  a  general  property  tax  was  levied  u]X)n  all  property, 
which  was  supposed  to  be  assessed  at  its  fair  market  value.  Bank 
stock  was  thus  assessed,  but  in  the  same  manner  as  now,  and  other 
securities  were  generally  assessed  at  their  par,  or  market  value,  but 
real  estate  and  intangibles  were  in  practice  assessed,  especially  in  the 
counties,  at  only  a  small  fraction  of  the  real  value.  The  objection  to 
the  inequalities  which  this  produced,  resulted  in  1915  in  the  adoption 
of  a  partial  segregation  system,  which  proposed  to  segregate  the 
taxes  upon  intangibles  for  general  state  purposes  and  the  taxes  upon 
real  estate  and  tangible  property,  for  local  purposes,  but,  as  will  be 
seen,  the  system  was  very  imperfectly  carried  out.  Both  classes  of 
property  are  taxed  for  both  purposes,  but  the  intangibles  are  now 
generally  taxed  at  a  lower  rate.  Net  capital  employed  in  business, 
other  than  banking,  is  taxed  as  above  stated,  and  it  will,  therefore, 
be  seen  that  shares  of  bank  stock,  being  taxed  at  a  rate  of  $1.60  per 
hundred,  are  taxed  more  heavily  than  money  invested  in  other  forms 
of  business,  and,  in  view  of  this  and  the  fact  that,  on  account  of 
lax  methods  of  assessment,  other  property  frequently  escapes  taxa- 
tion, while  bank  stock  may  not,  there  is  a  general  feeUng  among  the 
owners  of  bank  stock,  that  they  are  being  called  upon  to  bear  more 
than  their  fair  share  of  the  burden  of  taxation.  But,  I  beUeve  on 
the  whole,  most  people  favor  the  classification  of  property  for  pur- 
poses of  taxation,  although  the  present  method  of  classification  with 
us  is  far  from  equitable. 

The  state  levies  an  income  tax  of  1  per  cent  upon  the  incomes  of  all 
individuals,  and  upon  corporations  except  banks  and  certain  other 
corporations  which  pay  franchise  taxes,  based  upon  income  or  re- 
ceipts. I  believe  most  people  favor  the  retention  of  the  income  tax, 
although  there  has  been  little  discussion  of  this  particular  question." 

Washington:  G.  G.  Hannan,  Ass't  Tax  Commissioner,  Olympia. 

"Question  of  submitting  the  constitutional  amendment  eliminating 
the  general  property  tax,  was  defeated  by  the  legislature  of  1919  but 
a  legislative  committee  was  appointed  to  investigate  question.  This 
will  be  a  matter  of  considerable  interest  in  this  state  during  the  next 
two  years.  At  the  present  time  it  is  hard  to  state  what  the  general 
feeling  in  regard  to  the  matter  is,  as  there  has  been  no  movement 
inaugurated  to  give  the  question  publicity.  There  is  a  general  feel- 
ing in  the  state  that  a  change  is  needed  and  we  believe  that  a  con- 
stitutional amendment  will  be  submitted  by  the  next  legislature. ' ' 

Wiscxjnsin:  Thos.  E.  Lyons,  Commissioner,  Tax  Commission,  Madison. 
"Frequent  complaints  about  the  general  property  tax,  but  no  dis- 
position to  abandon  it,  nor  any  positive  demand  for  a  classified  prop- 
erty tax.  Wisconsin  has  had  an  income  tax  since  1911,  but  it  does 
not  apply  to  the  income  of  banks  nor  to  the  dividends  declared 
therefrom,    because    of    inability   to    apply   a   state   income    tax    to 
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national  banks.  See  National  Banls  v.  Owensboro,  173  U.  S.  664, 
and  subsequent  cases.  The  income  tax  is  generally  popular  and  quite 
satisfactory. ' ' 

Wyoming:  H.  B.  Henderson,  Secretary,  Wyoming  Bankers  Association, 
Cheyenne. 
"Our  properties  are  taxed  as  "general"  but  of  course  classified  as 
to  kind— have  no  certain  levies  on  certain  classes  of  property — not 
favorable  to  state  income  tax — we  have  enough  of  that  to  pay  to 
the  federal  government,  plus  excess  railway,  telephone  and  telegraph 
rates.     The  tax  item  is  now  sufficiently  large. 

Chairman  Leser:  The  next  subject  on  the  program  is  an 
address  on  Recent  Tax  Legislation  in  Missouri  by  Isidor  Loeb, 
of  the  University  of  Missouri.  I  might  say  by  way  of 
prelude  that  although  I  now  hail  from  Maryland  I  am  from 
Missouri. 

IsrooR  Loeb  of  Missouri  :  Members  of  the  National  Tax  con- 
ference: Missouri  as  a  patient,  suffering  from  financial  dis- 
ease, is  in  much  the  same  situation  as  her  sister  state  of 
Illinois,  and  I  doubt  not  of  many  states  in  the  union.  The 
able  paper  presented  this  morning  by  Mr,  Abbott  served  as  a 
diagnosis  of  Missouri's  symptoms  as  well  as  the  cause  of  their 
existence.  The  paper  which  I  am  to  read,  as  was  Mr.  Abbott's, 
was  scheduled  for  the  conference  to  be  held  during  the  winter 
of  1918  in  St.  Louis.  As  the  50th  General  Assembly  has  met 
since  that  time,  I  have  made  the  necessary  changes  in  the 
paper  to  indicate  legislation  enacted  by  that  body. 


RECENT  TAX  LEGISLATION  IN  MISSOURI  ^ 

ISIDOR  LOEB 
Professor  of  Economics,  University  of  Missouri 

The  acts  relating  to  taxation  enacted  by  the  forty-ninth  gen- 
eral assembly  of  Missouri,  which  met  in  January,  1917,  are  of 
more  importance  than  all  of  the  tax  laws  of  preceding  Missouri 
legislatures,  since  the  adoption  of  the  Constitution  of  1875. 

1  This  paper  was  prepared  during  1918  for  the  conference  announced 
for  St.  Louis.  It  has  been  revised  so  as  to  include  references  to  the 
legislation  of  1919. 
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Before  indicating  the  nature  and  scope  of  these  acts  it  will 
be  desirable  to  consider  briefly  the  conditions  which  led  to 
their  enactment. 

In  Missouri,  since  the  adoption  of  the  Constitution  of  1865, 
the  general  property  tax  has  been  the  chief  source  of  revenue 
for  state  and  local  purposes.  It  was  believed  that  the  taxation 
of  all  property  at  the  same  rate  would  secure  equality  in  the 
distribution  of  the  cost  of  supporting  the  government.  Ex- 
perience has  shown,  however,  that  as  in  other  states,  the  gen- 
eral property  tax  has  been  a  failure  and  in  its  actual  operation 
has  resulted  in  gross  inequalities  and  unjustifiable  discrim- 
inations. 

The  situation  in  Missouri  has  been  further  complicated  by 
the  severe  restrictions  imposed  by  the  present  Constitution 
upon  the  rate  of  taxation  and  amount  of  indebtedness  for 
state  and  local  purposes.  As  indicated  in  a  paper  presented 
at  a  former  conference  of  this  Association,-  Missouri's  ex- 
perience in  the  matter  of  state  and  local  aid  to  railroads,  led 
to  the  adoption  of  drastic  provisions  limiting  the  financial 
powers  of  the  legislature  and  of  counties,  cities,  township  and 
school  districts.  Thus,  for  example,  the  tax  rate  upon  prop- 
erty for  state  purposes  could  not  exceed  two  mills  on  each 
dollar  of  assessed  valuation  and  when  the  total  assessed  valua- 
tion of  the  state  reached  nine  hundred  millions  of  dollars, 
the  maximum  rate  became  automatically  one  and  one-half  mills 
on  the  dollar. 

The  legislature  is  further  prohibited  from  contracting  any 
debt  in  excess  of  $250,000  for  any  one  year  except  where  the 
act  for  such  purpose  is  submitted  to  the  voters  and  ratified 
by  a  two-thirds  majority. 

Finally,  it  should  be  noted  that  while  there  is  no  special 
state  tax  for  public  schools,  the  Constitution  requires  the 
legislature  to  appropriate  not  less  than  one-fourth  of  the  gen- 
eral revenue  of  the  state  for  this  purpose,  and  tradition  and 
public  sentiment  have  influenced  successive  legislatures  to 
make  this  amount  one-third.  Hence  33%  per  cent  of  all 
the  revenue  derived  from  the  state  tax  on  property  and  from 

-  State  and  Local  Taxation,  1907,  p.  75. 
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all  special  taxes  and  other  sources,  is  automatically  set  aside 
iu  a  special  fund,  from  which  it  is  distributed  among  counties 
and  school  districts  in  accordance  with  the  rule  of  apportion- 
ment fixed  by  the  general  assembly.  While  this  contribution 
from  the  state  for  the  support  of  public  schools,  is  inadequate 
it  constitutes  a  serious  drain  upon  the  available  resources  of 
the  treasury.  In  1915  the  general  assembly  proposed  a  con- 
stitutional amendment  abolishing  this  compulsory  apportion- 
ment from  the  general  revenue  and  substituting  in  lieu  there- 
of a  state  tax  of  one  and  one-half  mills  on  each  dollar  of  as- 
sessed valuation  for  public  school  purposes ;  but  this  failed  of 
ratification  along  -wdth  eight  other  proposed  amendments. 

If  the  provisions  of  the  law  requiring  all  property  to  be 
assessed  at  its  "true  value"  had  been  observed,  the  diffi- 
culties would  not  have  been  so  serious.  With  locally  elected 
assessors,  however,  there  were  great  differences  in  the  rate  of 
assessed  value  among  different  individuals  and  classes  of  prop- 
erty in  the  same  county  and  among  the  several  counties  of 
the  state,  with  a  general  tendency  to  keep  the  assessments 
much  below  the  true  value.  While  certain  classes  of  property 
in  a  few  counties  were  assessed  at  full  value,  the  average  for 
all  kinds  of  property  throughout  the  state  was  probably  less 
than  one-third  of  the  real  value. 

The  facts  clearly  indicate  that  Missouri's  system  of  taxa- 
tion was  not  only  characterized  by  gross  inequality  and  in- 
justice in  its  administration  but  also  failed  to  conform  to  the 
most  fundamental  purpose  of  taxation — the  securing  of  ade- 
quate revenues  for  governmental  purposes. 

This  situation  had  been  appreciated  for  many  years  and 
numerous  attempts  had  been  made  to  secure  reform.  In  1865, 
an  act  of  the  legislature  constituted  the  state  senate  a  state 
board  of  equalization.  The  Constitution  of  1875  changed  this 
by  providing  that  the  state  board  of  equalization  should  con- 
sist of  the  governor,  auditor,  treasurer,  secretary  of  state  and 
attorney  general.  This  board,  because  of  its  ex-officio  char- 
acter and  lack  of  power  and  information,  has  failed  to  equali^ie 
valuations  or  to  materially  increase  tlie  assessments  made  by 
the  local  authorities. 

Governors  in  their  annual  messages  and  otherwise,  have 
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repeatedly  called  atteution  to  the  lack  of  uniformity  in  as- 
sessments among  the  different  counties  and  the  complete  fail- 
ure to  enforce  the  statutory  provisions  regarding  assessment 
at  full  value.  Similar  testimony  is  to  be  found  in  the  biennial 
reports  of  state  auditors  and  in  a  report  of  the  Commissioner 
of  Labor  Statistics  for  1896, 

In  1899,  the  legislature  enlarged  the  powers  of  the  state 
board  of  equalization  by  authorizing  and  requiring  it  to 
equalize  separately  the  value  of  each  of  the  fourteen  classes 
into  which  the  real  and  personal  property  of  the  state  was 
divided  for  purposes  of  assessment.  As  the  board  was  not 
provided  with  the  facilities  for  securing  the  necessary'  infor- 
mation, it  would  have  been  unable  in  any  event  to  secure  the 
uniformity  required  by  law.  Some  degree  of  uniformity  was 
secured  in  the  classes  of  railroad  property  and  the  property 
of  other  public  ser\dce  corporations,  which  were  assessed 
directly  by  the  state  board.  It  was  also  possible  for  the 
board  to  estabKsh  a  uniform  rule  for  the  assessment  of 
shares  of  stock  in  banks.  It  is  noteworthy,  however,  that 
in  all  of  such  eases  the  board  recognized  the  general  failure 
to  enforce  the  law  regarding  assessment  *at  full  value,  by  pro- 
viding for  the  assessment  of  such  property  at  much  less  than 
its  real  value. 

The  general  situation  had  become  complicated  by  the  fact 
that  in  1894  the  total  assessed  value  of  property  in  the  state 
exceeded  nine  hundred  millions  of  dollars,  with  the  result  that 
the  tax  rate  for  general  state  revenue  was  automatically  re- 
duced from  two  to  one  and  one-half  mills  on  the  dollar. 
This  caused  an  actual  decrease  in  state  revenue  for  several 
years.  As  the  needs  of  state  departments  and  institutions 
were  increasing,  the  legislature  and  administrative  officials 
experienced  great  difficulty  in  providing  the  necessary  revenue. 

In  1901,  Governor  Dockery,  in  a  special  message,  called  at- 
tention to  the  lack  of  uniformity  in  assessments  and  the  need 
for  additional  state  revenue.  Upon  his  recommendation,  the 
legislature  provided  for  a  state  tax  commission  to  investigate 
existing  conditions  and  to  submit  a  report  for  the  next  general 
assembly.  The  report  of  this  state  tax  commission  contained 
statistics  regarding  assessments  which   confirmed   the  state- 
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ments  of  governors,  auditors  and  other  officials,  regarding  the 
gross  inequalities  among  different  classes  of  property  and 
different  counties  of  the  state.  The  commission  was  of  the 
opinion  that  no  pennanent  relief  could  be  secured  without 
a  thorough  revision  of  the  article  on  revenue  and  taxation 
in  the  state  Constitution. 

As  the  report  of  the  tax  commission  led  to  no  important 
change,  Governor  Folk  in  1906  appointed  another  tax  com- 
mission and  sent  its  report  wdth  his  endorsement,  to  the 
general  assembly  in  1907.  The  tax  commission  recommended 
a  separation  of  sources  of  state  and  local  revenues  and  the 
legislature  submitted  a  constitutional  amendment  for  this 
purpose.  This  amendment  was  rejected  by  the  voters  at  the 
election  in  1908. 

During  the  last  decade  the  growing  deficiency  in  state 
revenue  has  made  this  feature  of  the  tax  problem  of  greatest 
significance.  The  appropriations  for  the  biennial  period  1907- 
08  exceeded  the  revenue  by  nearly  one  and  one-half  millions 
of  dollars  and  a  deficit  was  prevented  only  by  the  extra-con- 
stitutional expedient  of  Governor  Folk  in  holding  up  some 
$800,000  of  appropriations,  under  agreements  with  officials 
and  governing  boards  of  institutions,  that  requisitions  should 
not  be  made  unless  the  revenue  should  become  available.  Both 
Governor  Folk  and  his  immediate  successor,  Governor  Hadley, 
urged  upon  the  legislature  in  1909  the  necessity  for  providing 
additional  state  revenue. 

Governor  Hadley,  as  a  member  of  the  state  board  of  equali- 
zation, endeavored  unsuccessfully  to  secure  an  increase  in  tlie 
assessments  of  property  from  the  several  counties.  As  some 
additional  revenue  was  secured  during  his  administration 
from  inspection  fees  on  petroleum,  from  an  increase  of  the 
state  license  tax  on  dramshops  in  Kansas  City  and  St.  Louis 
and  from  some  unusually  large  incorporation  fees,  he  was  able 
to  prevent  a  deficit  by  following  Governor  Folk's  device  of 
holding  up  appropriations  for  state  institutions. 

During  the  succeeding  administration  of  Governor  Major, 
liowever,  the  revenue  situation  became  acute.  As  the  At- 
torney-General, he  had  been  a  member  of  the  state  board  of 
equalization   during  Governor  Hadley 's  administration   and 
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had  opposed  the  plan  of  iucreasiug  assessments.  He  did  not 
recommend  nor  did  the  legislature  enact,  any  important  tax 
legislation.  As  the  needs  of  the  state  had  increased  and  as 
the  income  from  beer-inspection  fees  and  saloon  licenses  had 
decreased,  due  to  the  extension  of  dr}^  territory,  the  inevit- 
able deficiency  in  state  revenue  was  made  manifest  before  the 
close  of  Governor  Major's  administration.  While  the  Gov- 
ernor insisted  that  there  "was  no  deficit,  he  admitted  that  he 
had  been  compelled  to  veto  and  hold  up  by  agreement,  over 
$2,000,000  of  appropriations  made  by  the  legislature  in  1915 
and  later  had  issued  orders  to  state  departments  and  institu- 
tions, forbidding  the  incurring  of  any  debt  for  an  additional 
$2,500,000  which  had  been  appropriated. 

As  it  was  apparent  that  the  revenues  of  the  state,  during 
the  biennial  period  1915-1916,  were  approximately  $4,500,000 
less  than  the  general  assembly  in  1915  had  considered  neces- 
sary^ for  state  expenditures,  Governor-elect  Gardner  promptly 
decided  to  give  his  first  attention  to  this  deplorable  situation. 
Before  his  inauguration  he  in\dted  a  number  of  representa- 
tive citizens,  including  state  officials,  members  of  the  legis- 
lature, and  others  interested  in  taxation,  to  attend  a  confer- 
ence on  the  subject  of  state  revenue  and  taxation.  Various 
plans  were  submitted  and  discussed  and  Governor  Gardner 
was  assured  of  support  in  his  policy  to  secure  legislation 
which  would  increase  the  revenue  of  the  state  and  eliminate 
some  of  the  inequality  and  injustice  of  the  existing  system. 

In  his  inaugural  address  Governor  Gardner  said  "The  first 
and  most  important  question  which  confronts  us  is  the  problem 
of  raising  enough  revenue  to  properly  conduct  the  offices  of 
the  state."  He  recommended  a  series  of  tax  measures  and 
exerted  all  of  his  influence  to  secure  their  enactment.  While 
increased  revenue  was  of  paramount  importance,  he  was  not 
unmindful  of  the  necessity  for  remedying  the  inequality  and 
inefficiency  of  the  administration  of  the  general  property  tax 
and  some  of  the  measures  were  suggested  primarily  by  this 
consideration.  Not  all  of  the  Governor's  recommendations 
received  legislative  approval  but  the  most  important  meas- 
ures were  enacted. 

Before  discussing  the  revenue  measures  enacted  bj^  the  legis- 
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lature  in  1917  it  is  desirable  to  indicate  that  the  ban  placed 
on  the  brewing  of  beer  and  the  impending  prohibition  of  the 
manufacture  and  sale  of  all  intoxicating  liquors,  made  neces- 
sary additional  revenue  legislation  by  the  General  Assembly 
which  met  in  January  of  this  year.  This  took  the  form,  for 
the  most  part,  of  increases  in  the  tax  rates  provided  by  the 
legislation  of  1917.  These  changes  will  be  indicated  in  con- 
nection wdth  the  discussion  of  the  original  enactment  of  the 
measures. 

Among  the  measures  enacted  primarily  from  revenue  con- 
siderations, there  may  be  noted  first  those  imposing  license 
taxes  upon  saloons  and  wholesale  dealers  in  intoxicating 
liquors,  and  inspection  fees  on  "soft  drinks."  The  existing 
law  provided  for  a  state  license  tax  on  saloons  but  left  with 
the  county  excise  officials  the  determination  of  the  amount, 
between  a  minimum  of  $200  and  a  maximum  of  $400  a  year. 
Needless  to  state,  the  local  authorities  always  fixed  the  mini- 
mum, until  Governor  Hadlej^  induced  those  in  St.  Louis  and 
Jackson  County  to  increase  their  amount  to  the  maximum. 
Governor  Gardner  recommended  that  the  Annual  tax  on  all, 
be  increased  to  $500  but  the  legislature  fixed  this  at  $400. 
A  new  tax  of  $500  on  wholesale  liquor  dealers  was  also 
provided. 

The  so-called  inspection  fee  on  "soft  drinks"  was  modeled 
upon  the  existing  beer-inspection  fee,  which  had  been  produc- 
ing nearly  $500,000  annually.  As  the  receipts  from  this 
source  were  decreasing,  due  to  the  extension  of  dry  territory, 
it  was  natural  to  seek  to  secure  revenue  from  the  substitutes 
some  of  which  were  being  produced  by  the  breweries.  Most 
of  these  beverages,  under  the  new  law,  paid  a  fee  of  one- 
half  cent  a  gallon.  In  1919  this  fee  was  increased  to  11/2 
cents  a  gallon. 

Of  much  more  interest  as  w'ell  as  importance  as  revenue 
producers,  are  the  income,  inheritance  and  corporation  tax 
laws  enacted  in  1917.  Under  the  provisions  of  the  Con- 
stitution, a  tax  of  $50  for  the  first  $50,000  of  capital  stock 
and  $5  for  each  additional  $10,000  of  capital  stock,  is  levied 
on  the  incorporation  of  a  company  or  an  increase  of  its  capital. 
This  tax  usually  produces  about  $100,000  annually,  though 
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ill  some  years,  on  account  of  the  reorganization  of  large  cor- 
porations, the  revenue  is  much  larger.  There  was  also  intro- 
duced in  1913  an  annual  registration  fee  of  five  dollars  upon 
each  corporation  required  to  register  with  the  secretary  of 
state,  the  proceeds  going  into  the  state  road  fund. 

There  had  been  some  consideration  of  a  general  corporation 
tax  and  Governor  Hadley  had  recommended  such  a  measure. 
The  chief  obstacle  was  the  fact  that,  under  the  Constitution, 
the  legislature  could  not  exempt  corporations  from  the  gen- 
eral property  tax  and  it  was  felt  that  the  establishment  of  a 
corporation  tax  would  constitute  double  taxation.  The 
revenue  situation  in  1917,  however,  overcame  all  objections 
and  an  annual  franchise  tax  was  levied  upon  corporations, 
equal  to  3/40  of  1  per  cent  of  the  par  value  of  the  capital 
stock,  and  surplus  employed  in  the  state.  This  was  increased 
to  1/10  of  1  per  cent  by  the  legislation  of  1919.  Express 
companies  and  foreign  insurance  companies,  which  pay  an 
annual  tax  on  gross  receipts,  are  not  subject  to  this  fran- 
chise tax  though  the  latter  are  required  to  pay  an  annual 
fee  of  .$50  or  $100,  according  as  their  capital  stock  is  less 
than  or  exceeds  $500,000.  Building  and  loan  associations, 
mutual  insurance  companies,  without  any  capital  stock,  and 
similar  associations,  pay  an  annual  fee  of  $25.  The  act 
provides  for  the  necessary  reports  from  corporations  and 
vests  the  administration  of  the  tax  in  the  state  tax  commission, 
created  at  the  same  session  of  the  legislature. 

In  1895,  the  legislature  of  Missouri  provided  for  a  collateral 
inheritance  tax,  the  proceeds  to  go,  in  part,  to  the  state  uni- 
versity and  the  remainder  to  establish  free  scholarships  in 
that  institution.  The  supreme  court  held  that  as  the  latter 
constituted  a  private  purpose,  the  act  was  invalid.  In  1899 
a  new  act  was  passed  for  the  exclusive  use  of  the  university ; 
but,  as  a  dictum  of  the  court  had  indicated  that  exemptions 
or  progressive  rates  would  violate  the  rule  of  uniformity, 
the  law  provided  a  flat  rate  of  5  per  cent  on  all  property 
going  to  other  than  direct  heirs. 

The  development  of  inheritance  taxation  in  other  states 
and  the  decisions  of  the  supreme  court  of  the  United  States, 
led  to  the  belief  that  the  Missouri  supreme  court  would  take 
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a  more  liberal  view  of  this  subject.  The  collateral  inherit- 
ance tax  law  was  accordingly  repealed  and  provision  made 
for  a  general  inheritance  tax,  with  exemptions  varying  from 
a  maximum  of  $15,000,  for  the  surviving  liusband  or  wife, 
to  a  minimum  of  $100.  The  rate  of  the  tax  varies  according 
to  the  relationship,  beginning  at  1  per  cent  for  husband  or 
wife  or  direct  heirs  and  increasing  to  5  per  cent  for  distant 
relatives  or  strangers.  These  rates,  moreover,  progress  accord- 
ing to  the  value  of  the  inheritance,  beginning  at  double  the 
normal  rate  on  all  amounts  between  $20,000  and  $40,000  and 
extending  to  six  times  the  normal  rate  on  the  excess  above 
$400,000  in  value.  Hence  the  surviving  husband  or  wife  or 
direct  heirs,  may  be  required  to  pay  as  much  as  6  per  cent 
while  a  maximum  of  30  per  cent  may  be  levied  upon  large 
amounts  going  to  some  collaterals  or  strangers. 

The  law  contains  the  usual  provision  for  the  exemption 
from  the  tax  of  transfers  for  public,  religious,  charitable  or 
educational  purposes,  but  this  pri\dlege  is  restricted  to  Mis- 
souri institutions.  Moreover,  the  exemption  does  not  apply 
to  the  original  transfer  for  such  purposes  but  only  where 
the  property  descends  from  one  trustee  to  another.  This 
limitation  aroused  so  much  hostility  that  in  1919  the  law  was 
amended  so  as  to  make  the  exemption  apply  to  the  original 
as  well  as  to  subsequent  transfers  for  these  purposes.  There 
is  also  a  failure  to  observe  interstate  comity,  by  the  sub- 
jection to  the  tax,  of  transfers  in  Missouri,  of  bonds,  stocks 
and  other  securities  belonging  to  a  non-resident  decedent. 

Unfortunately  the  act  does  not  vest  supervision  of  the  ad- 
ministration of  the  tax  in  the  state  tax  commission,  though 
that  body,  under  its  general  powders,  may  be  able  to  influence 
this  subject.  The  local  administration  is  in  charge  of  the 
county  probate  judge  and  prosecuting  attorney,  with  central 
supervision  divided  between  the  state  treasurer  and  attorney- 
general.  While  small  appropriations  were  made  to  both 
officials  for  enforcing  the  tax,  no  provision  was  made  for 
special  agents  to  make  periodical  investigation  regarding  the 
administration  of  the  act  in  the  different  counties.  With- 
out some  central  supervision  of  this  character,  it  is  certain 
that  there  will  be  considerable  evasion  of  the  tax. 
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In  1865  the  legislature,  seeking  additional  revenue  to  defray 
military  expenses,  pro\dded  for  a  tax  on  all  incomes  in  excess 
of  $600.  Aside  from  this  act,  which  was  in  operation  only 
one  year,  the  income  tax  presents  an  entirely  novel  feature 
in  Missouri's  tax  system.  Governor  Gardner  recommended 
the  levy  of  this  tax  based  upon  10  per  cent  of  the  federal 
income  tax  rates,  but  the  legislature,  while  adopting  the  then 
existing  exemptions  of  the  federal  law,  of  $4,000  for  heads 
of  families  and  $3,000  for  other  persons,  fixed  the  rate  at 
one-half  of  one  per  cent  and  did  not  provide  for  any  super- 
tax on  large  incomes. 

During  the  present  year,  in  order  to  secure  additional 
revenue,  the  rate  was  increased  to  li^  per  cent  and  the  exemp- 
tions were  reduced  to  $2000  for  heads  of  families  and  $1000 
for  other  persons.  The  existing  federal  law  was  also  fol- 
lowed in  a  provision  for  an  additional  exemption  of  $200  for 
each  dependent  child. 

The  first  nine  sections  of  the  Missouri  law,  which  contain 
the  general  provisions  regarding  rates,  exemptions,  deduc- 
tions, etc.,  are  substantially  the  same  as  sections  1-7  and  10-12 
of  the  federal  income  tax  law  of  September  8,  1916.  This 
probably  explains  the  fact  that  the  tax  is  not  limited  to  in- 
comes derived  from  business  within  the  state.  When  it  came 
to  the  provisions  regarding  administration,  however,  the 
IVIissouri  act  unfortunately  departed  from  the  federal  model. 

Each  county  is  an  assessment  district  and  the  locally  elected 
assessors,  collectors  and  boards  of  appeal  or  equalization,  are 
to  administer  the  tax,  subject  to  the  supervision  of  the  state 
auditor,  who  is  to  prepare  and  furnish  the  necessary  fomis,  in- 
structions, etc.  As  in  the  case  of  the  inheritance  tax,  the 
state  tax  commission  was  not  given  specific  power  of  super- 
vision or  administration,  probably  because  it  was  uncertain 
whether  that  body  would  be  established,  when  the  income  tax 
bill  was  drafted. 

If  the  auditor  believes  that  an  assessor  has  made  the  as- 
sessments fraudulently  or  erroneously  he  may  within  one  year 
apply  to  the  circuit  judge,  who  is  authorized  to  appoint  a 
non-resident  of  the  county  to  reassess  the  income  tax  of  such 
county. 
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It  is  prohibited,  under  penalty,  for  any  official  to  give  out 
any  information  regarding  any  income  tax  return  and  it  is 
specifically  provided  that  it  shall  be  unlawful  to  use  such  re- 
turns for  the  purpose  of  assessing  the  tax  on  property.  All 
income  tax  returns  are  to  be  destroyed  within  six  months 
after  the  tax  becomes  due,  provided  it  has  been  paid.  It  is 
well  knowTi,  however,  that  locally  elected  officials  do  not  take 
such  provisions  seriously,  and  taxpayers  will  be  apprehensive 
regarding  the  secrecy  of  matters  included  within  their  returns. 

The  governor  is  required  to  request  such  information  con- 
cerning the  payment  of  federal  income  taxes  by  citizens  of 
Missouri,  as  the  federal  authorities  may  be  mlling  to  divulge. 
As  the  federal  law  permits  state  officials  to  have  access  only 
to  corporation  returns,  this  will  not  be  of  value  in  checking 
up  returns  of  individuals. 

Attention  should  also  be  called  to  the  final  section  of  the 
Missouri  law  which  provides  that  anj"  person  may  present 
receipts  for  the  pajTnent  of  state  taxes,  assessed  upon  liis 
real  or  personal  property  during  any  year,  in  payment  of 
income  taxes  assessed  against  him  during  said  year.  This 
provision  has  some  resemblance  to  the  section  of  the  Wisconsin 
income  tax  law,  which  permits  one  to  offset  his  personal  prop- 
erty tax  receipts  against  his  income  tax.  The  Wisconsin 
income  tax  is  intended  to  be  very  largely  a  substitute  for 
the  personal  property  tax.  The  provision  of  the  Missouri 
'aw.  however,  would  tend  to  make  the  income  tax  a  substitute 
tor  both  the  real  and  the  personal  property  tax,  for  state 
purposes.  As  the  provision  materially  reduced  the  revenue 
from  the  income  tax,  it  was  repealed  this  year  and  the  income 
tax  thus  becomes  an  addition  to,  instead  of  a  substitute  for, 
the  property  tax. 

Before  much  success  can  be  expected  from  the  income  tax, 
it  will  be  necessary  to  improve  its  administration.  This  could 
be  done  by  vesting  central  supervision  and  control  in  the 
state  tax  commission,  which  should  have  the  authority  to 
appoint  assessors  for  districts  into  which  the  state  should  be 
divided  for  this  purpose. 

The  tax  measures  recommended  by  Governor  Gardner,  pri- 
marily for  revenue,  did  not  encounter  as  much  opposition 
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as  those  which  were  intended  to  reform  existing  evUs  in  tax 
legislation  and  administration.  The  secured  debts  and  mort- 
gage recording  tax  bills  provided  for  the  exemption  of  these 
intangibles  from  the  general  property  tax.  The  ^Missouri 
Constitution  expressly  forbids  the  exemption  of  property 
from  taxation  but  as  it  does  not  require  taxes  to  be  uniform 
except  "upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  le\ying  the  tax"  it  was  possible 
to  classify  these  intangibles  as  distinct  classes  of  property,  for 
purposes  of  taxation.  It  was  a  novel  thing,  however,  for  any 
kind  of  property  to  be  exempt  from  the  general  property  tax 
and  these  measures  encountered  hostility  from  all  who  were 
opposed  to  exemptions  as  such. 

As  a  curious  example  of  the  force  of  traditional  prejudice, 
the  opposition  to  the  mortgage  recording  tax  bill  was  much 
greater  than  in  the  case  of  its  companion  measure.  The  feel- 
ing that  the  mortgage  should  pay  the  tax  was  sufficiently 
strong  to  defeat  the  bill,  while  the  secured  debts  tax  became 
a  law.  The  latter  was  largely  due  to  the  organized  support 
of  the  investment  bankers  and  bond  dealers  of  the  state.  Dur- 
ing the  session  of  1919  another  attempt  to  pass  the  mortgage 
recording  tax  bill  was  successful  in  the  Senate  but  failed  in 
the  House  of  Representatives. 

Secured  debts,  as  defined  by  the  act  include: 

(1)  Bonds,  notes,  etc.,  secured  by  collateral  security; 

(2)  Bonds  and  similar  obligations,  which  are  not  payable 
within  one  year  and  are  not  secured  by  collateral  security  or 
real  estate ; 

(3)  Bonds  of  any  state  or  its  political  subdivisions. 

It  was  originally  proposed  to  levy  a  tax  varying  according 
to  the  maturity  of  the  security,  from  ten  cents  to  fifty  cents 
on  each  $100  of  face  value  and  to  divide  the  proceeds  equally 
between  the  state  on  one  hand,  and  counties  and  cities  on  the 
other.  A.  provision  of  the  IMissouri  Constitution  which  for- 
bids the  legislature  to  levy  taxes  for  county  or  municipal 
purposes,  made  it  necessary  to  change  this  plan.  The  law 
accordingly  provides  for  a  state  tax  varj'ing  from  five  cents 
to  twenty-five  cents  on  each  $100  and  authorizes  the  eountv 
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and  city  authorities  to  each  levy  a  like  tax,  not  to  exceed  the 
rate  levied  for  state  purposes. 

The  payment  of  the  tax  is  to  be  indicated  by  adhesive  stamps 
provided  by  the  county  recorder  of  deeds,  who  is  to  affix  the 
stamp  on  the  security,  which  thereupon  becomes  exempt  from 
further  taxation  by  state  or  local  authorities.  The  state  tax 
commission  is  given  general  supervision  over  the  recorders  of 
deeds  and  may  make  regidations  governing  their  acts  relating 
to  this  tax.  As  a  result  of  this  law,  a  considerable  amount  of 
revenue  is  derived  from  these  securities  which  formerly,  in 
most  cases,  entirely  evaded  all  taxation. 

Finally,  but  probably  of  chief  importance  from  a  con- 
sideration of  tax  reform,  there  must  be  noted  the  establish- 
ment of  a  state  tax  commission.  Attention  has  already  been 
called  to  the  ex-officio  state  board  of  equalization.  As  this 
board  was  given,  by  the  Constitution,  the  power  "to  adjust 
and  equalize  the  valuation  of  real  and  personal  property 
among  the  several  counties  in  the  state",  it  had  been  assumed 
that  no  change  in  the  situation  could  be  secured  without  a 
constitutional  amendment. 

It  was  pointed  out,  however,  that  the  entire  matter  of  the 
assessment  of  property  in  the  counties,  was  subject  to  regula- 
tion by  the  legislature,  wliich  should  interpose  any  form  of 
tax  machinery^  between  the  local  assessors  and  the  state  board 
of  equalization.  It  was  assumed  that  the  chief  difficulty  in 
the  existing  situation  was  the  lack  of  time  and  knowledge  on 
the  part  of  the  members  of  the  state  board  of  equalization, 
which  prevented  them  from  making  any  material  changes  in 
the  assessments  as  returned  by  the  local  authorities.  Hence 
Governor  Gardner  recommended  the  creation  of  a  state  tax 
commission  with  authority  to  supervise  and  correct  the  acts 
of  the  local  assessing  officials  and  to  submit  the  final  assess- 
ment of  each  county  for  adjustment  and  equalization  by  the 
state  board,  whose  action,  it  was  assumed,  would  be  largely 
formal  in  character.  It  was  also  recommended  that  the 
commission  should  be  given  the  power  of  original  assessment 
of  railroads  and  other  public  utilities,  which  had  been  con- 
ferred by  statute  upon  the  state  board  of  equalization. 

The  act,  as  passed,  provides  for  a  state  tax  commission. 
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composed  of  three  members,  appointed  by  the  governor  for 
terms  of  six  years.  The  compensation  is  $4,000  annually  for 
the  chairman  and  $3,500  for  each  of  the  other  members. 
The  recommendations  of  the  governor  were  adopted  and  the 
commission  was  gi*anted  extensive  powers  with  regard  to  the 
administration  of  the  general  property  tax  and,  in  addition, 
advisory  and  supervisory  functions  with  respect  to  all  laws 
relating  to  the  raising  or  expenditure  of  public  funds. 

A  difficulty,  which  was  not  anticipated,  arose  in  the  prac- 
tical operation  of  the  Act.  As  previously  stated,  the  state 
board  of  equalization,  under  the  constitution,  has  the  final 
decision  in  the  matter  of  the  equalization  of  assessments. 
When  the  tax  commission,  in  1918,  submitted  its  first  report 
regarding  the  assessment  of  property,  this  received  the  ap- 
proval of  the  governor  and  state  auditor  but  was  rejected  by 
the  votes  of  the  attorney-general,  secretary  of  state  and  state 
treasurer.  These  three  members  adopted  an  assessment  which 
was  less  than  one-half  of  the  total  assessment  fixed  by  the 
state  tax  commission,  which  had  undertaken  to  assess  at  the 
true  value  required  by  law.  The  majority  of  the  state  board 
of  equalization  did  not  make  a  horizontal  reduction  of  the  tax 
commission's  figures  for  all  counties,  but  adopted  an  assess- 
ment which,  except  for  slight  increases  due  to  the  normal 
growth  of  the  state,  did  not  differ  materially  from  that  which 
had  been  approved  in  the  previous  year. 

The  majority  members  of  the  state  board  of  equalization 
claimed  that  there  were  inequalities  in  the  assessments  as  re- 
turned by  the  county  assessors,  and  recommended  by  the  tax 
commission,  and  that  much  personal  property  had  escaped  as- 
sessment in  the  city  of  St.  Louis.  They  further  stated  that 
war  conditions  made  it  undesirable  to  increase  the  taxes  of 
railroads  as  well  as  the  people  generally.  Governor  Gardner 
had  stated  that  it  was  not  the  intention  to  increase  revenues 
by  means  of  the  state  tax  commission  and  that  if  the  state 
board  of  equalization  had  approved  the  assessment  made  by 
the  tax  commission,  it  was  his  plan  to  call  a  special  session 
of  the  legislature  for  the  purpose  of  placing  new  maximum 
limits  upon  the  state  and  local  tax  rates. 

As  a  result  of  the  action  of  the  siaie  board  of  equalization, 
P, 
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it  was  necessary^  for  the  local  officials  to  make  a  thorough 
revision  of  the  assessments  in  each  county  as  these  had  been 
determined  hy  the  local  assessors  and  -state  tax  commission. 
Naturally,  this  occasioned  much  dissastifaction  on  the  part  of 
the  local  assessors,  most  of  whom  had  co-operated  with  the 
state  tax  commission  and  had  undertaken  to  assess  at  full  value. 

Notwithstanding  the  action  and  declared  policy  of  the 
majority  members  of  the  state  board  of  equalization,  the  state 
tax  commission  announced  that  the  assessment  for  1919  would 
be  made,  in  accordance  with  the  legal  requirement,  at  full 
value,  and  instructed  the  local  assessors  to  act  accordingly. 
While  most  of  the  latter  again  complied  with  this  instruction, 
there  was  considerable  complaint  and  demand  for  an  adjust- 
ment of  the  conflict  between  the  two  state  assessing  authori- 
ties. While  no  action  has  been  taken  by  the  state  board  of 
equalization  on  the  figures  submitted  by  the  state  tax  com- 
mission for  1919,  it  is  clearly  understood  that  the  majority 
of  the  board  have  not  changed  their  former  attitude  of  op- 
position to  full  assessment. 

When  the  legislature  met  this  year,  there  was  a  general  de- 
mand for  the  repeal  of  the  tax  commission  law.  This  was 
mainly  due  not  to  opposition  to  full  assessment,  but  to  the 
anomalous  situation  created  by  the  action  of  the  state  board 
of  equalization.  As  it  was  feared  that  the  legislature  could 
not  control  the  acts  of  this  constitutional  body,  the  only  alter- 
native seemed  to  be  the  abolition  of  the  tax  commission.  The 
situation  was  further  complicated  by  politics,  as  the  majority 
in  each  legislative  chamber  represented  opposing  political 
party  interests.  Both  houses  agreed  in  passing  a  bill  repeal- 
ing the  tax  commission  act.  The  Senate  passed  a  measure 
conferring  certain  of  the  tax  commission's  powers  upon  the 
state  board  of  eq^^alization  and  abolishing  the  requirement  for 
assessment  at  full  value.  The  House  of  Representatives  re- 
fused to  concur,  insisting  upon  assessment  at  full  value,  with 
a  reduction  in  the  state  tax  rate.  A  dead-lock  ensued  on  the 
closing  day  of  the  session  when  a  compromise,  proposed  by 
Governor  Gardner,  was  adopted. 

The  appointment  by  the  Governor,  in  1917,  of  the  three  tax 
commissioners,  had  not  been  confirmed  by  the  Senate.     The 
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Governor  agreed  not  to  reappoint  these  men.  The  legislature 
appropriated  money  to  pay  the  expenses  of  the  subordinate 
officials  of  the  tax  commission  for  the  ensuing  biennial  period. 
No  appropriation  was  made  for  the  salaries  of  the  tax  com- 
missioners, but  the  Governor  plans  to  have  this  provided  for 
in  a  deficiency  appropriation  in  1921.  The  Governor  has 
vetoed  the  bill  repealing  the  tax  commission. 

Hence  the  tax  commission  survives.  The  Governor  has 
appointed  new  commissioners  and  it  is  anticipated  that  these 
will  be  able  to  work  with  the  majority  of  the  state  board  of 
equalization.  It  is  probable  that  a  plan  will  be  adopted  of 
making  the  approach  to  full  assessments  more  gradual,  by 
extending  it  over  a  number  of  j^ears.  That  there  will  be  some 
significant  increase  in  assessments  this  year  is  practically  cer- 
tain, as,  with  state  and  local  authorities  levying  maximum 
rates,  the  revenues  are  inadequate,  particularly  in  school  dis- 
tricts. It  is  to  be  hoped  that  the  state  board  of  equalization 
will  content  itself  with  making  only  horizontal  reductions  in 
the  figures  submitted  by  the  state  tax  commission,  as  this 
will  tend  to  remove  the  inequalities  in  assessments  among  the 
counties,  some  of  which  have  been  very  great  under  the  old 
plan  of  equalization. 

The  next  two  years  will  constitute  a  critical  period  for  tax 
reform  in  Missouri.  If  conflict  continues  between  the  state 
board  of  equalization  and  the  state  tax  commission,  it  is  prac- 
tically certain  that  the  latter  wiU  be  abolished  by  the  general 
assembly  in  1921  as  the  state  board  of  equalization  cannot 
be  deprived  of  its  power,  except  by  constitutional  amendment 
or  revision.  On  the  other  hand,  if  the  board  and  commission 
are  able  to  agree  upon  a  practical  plan  for  increasing  assess- 
ments and  removing  inequalities,  the  tax  commission  may  be 
permitted  to  continue  the  good  work  which  it  has  inaugurated 
and  eventually  to  exercise  a  beneficial  supervision  over  the 
entire  system  of  taxation  of  the  state. 

Chairm.vn  Leser:  One  of  the  characteristics  of  tax  men 
seems  to  be  their  versatility.  We  have  a  notable  example  in 
Dr.  Adams.  I  don't  know  exactly  where  he  was  born ;  but  he 
learned  his  tax  law  in  Maryland  at  Johns  Hopkins.      He 


84  NATIONAL  TAX  ASSOCIATION 

taught  taxation  in  St.  Louis  at  Washington  University.  He 
administered  tax  laws  in  Wisconsin  as  a  member  of  the  state 
tax  commission  and  now  he  is  administering  tax  laws  for  the 
United  States.  There  is  another  gentlemen  who  achieved 
great  fame  as  a  practical  administrator  on  the  tax  commission 
of  Colorado.  He  did  a  wonderful  thing,  but  the  fires  were 
built  under  him  as  they  were  in  ]VIissouri,  and  came  near 
causing  disastrous  results  for  the  state  in  that  case.  How- 
ever, the  tax  commission  sur^'ived  but  in  due  course  of  time 
the  gentleman  retired;  the  fire  got  too  hot  possibly.  At  all 
events,  we  find  him  now  teaching  at  the  University'  of  Indiana. 
I  do  not  know  what  he  is  teaching,  but  I  know  that  whatever 
he  is  teaching,  is  worth  while  learning.  I  have  great  pleas- 
ure in  introducing  Professor  John  B.  Phillips. 

John  B.  Phillips  of  Indiana:  Mr.  Chairman,  Ladies  and 
Gentlemen :  I  have  had  no  practical  experience  with  taxation 
in  Indiana, — and  yet  I  ought  not  to  say  that,  for  I  went  to 
pay  my  taxes  in  May  and  had  that  much  practical  experience. 
The  assessor  came  the  year  before  to  the  house.  I  had  re- 
cently moved  to  Bloomington,  and  brought  a  car  of  my  furni- 
ture. He  said,  ' '  How  much  property  have  you  ? "  I  said  so 
much  household  furniture  and  added,  ' '  You  can  look  at  it  and 
see. ' '  He  asked, ' '  How  much  is  it  worth  ? "  I  said  that  I  had 
insured  it  for  $400  and  that  I  had  besides  that,  a  small  part 
of  my  library  there  worth  about  $150.  He  said,  "I  will 
put  you  down  then  for  $530. "  "  AU  right,  that  wiU  suit  me, ' ' 
I  said.  They  didn  't  give  notice  of  the  tax.  You  have  to  keep 
track  of  tax-pajang  time  and  hustle  up  there  to  pay.  I  went 
up.  "How  much  are  my  taxes?"  "$29.00."  I  said,  "some 
tax  on  my  $530."  "Yes,  the  rate  is  $5.30,"  or  something, 
"the  tax  is  high."  I  paid  it.  Then  I  went  around  to  see 
what  I  could  learn  and  I  inquired  of  certain  people.  I  said, 
"How  much  is  furniture  assessed — household  furniture  for 
a  man  who  lives  here?"  "Oh  from  $25  to  possibly  $100." 
I  said  "I  gave  in  my  furniture  at  what  it  was  insured  for 
and  my  taxes  on  $500  were  $29."  He  said,  "Nobody  else 
would  do  that;  they  would  pay  on  from  $25  to  $100."  So 
that  is  the  total  of  my  practical  experience  in  the  state  of 
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Indiana.     Wliile  I  come  with  some  trepidation  I  also  come 
with  some  wrath.     I  will  describe  the  sj'stem  somewhat. 
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JOHX  B.   PHILLrPS 
Professor  of  Economics  and  SociologYj  Indiana  University 

The  story  of  taxation  in  Indiana  is  verj'  much  the  same  as 
that  in  other  north-central  states  where  the  general  property 
tax  has  been  in  operation  since  the  middle  of  the  last  century. 

The  present  constitution  was  adopted  in  1651,  at  a  time  when 
there  was  Kttle  property  other  than  real  estate  and  tangible 
personalty.  It,  therefore,  directed  in  section  ten  of  article 
one,  that  "The  general  assembly  shaU  pro\4de,  by  law,  for  a 
uniform  and  equal  rate  of  assessment  and  taxation ;  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  personal,  excepting  such 
only  for  municipal,  educational,  literary,  scientific,  religious 
or  charitable  purposes,  as  may  be  specially  exempted  by  law. ' ' 
The  words  "uniform  and  equal"  have  been  construed  to  re- 
quire the  tax  rate  to  be  the  same  on  all  classes  of  property.^ 

Pursuant  to  the  above  requirement  of  the  constitution,  the 
legislature  has  constituted  the  following  t^x  officials  and  pre- 
scribed their  duties: 

A  township  assessor  in  each  township,  elected  for  a  term  of 
four  years  by  popular  vote.  In  townships  under  5,000  in 
population,  his  compensation  was  until  1919,  $2.50  a  day. 
His  assessment  of  the  to^Tiship  must  be  made  as  of  March  1st 
and  must  be  completed  by  May  15th.  The  township  assessor 
must  assess  all  property  in  the  township,  except  the  intangible 
value  of  corporations,  and  except  public  utilities,  placed  by 
law  under  the  jurisdiction  of  the  state  board  of  tax  commis- 
sioners. Real  estate  is  to  be  valued  for  assessment  only  once 
in  four  years.  At  that  time  the  valuation  is  made  by  the  local 
assessor. 

^  Board  of  Commissioners  of  Johiisoti  County  v.  Johnson,  173  Ind.  76, 
92;  89  X.  E.  851. 
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In  1891  a  county  assessor  was  created.  This  officer  is  elected 
for  a  term  of  four  years  by  popular  vote.  His  compensation 
ranges  from  $800  to  $2200  a  year,  according  to  the  population 
of  the  county.  .A  special  classification  is  made  for  Marion 
county  (Indianapolis),  where  the  county  assessor  receives 
$2950. 

The  county  assessor's  duty  is  to  find  omitted  property  in  the 
townships  and  add  it  to  the  assessment  rolls.  He  does  not 
interfere  wdth  the  assessments  as  made  by  the  local  assessor, 
and  cannot  increase  them  even  though  property  has  been 
purposely  undervalued.^ 

A  county  board  of  review  has  been  provided  in  each  county. 
It  is  composed  of  the  county  assessor,  county  auditor,  county 
treasurer,  and  two  free-holders  appointed  by  the  Judge  of 
the  circuit  court.  It  has  the  usual  powers  of  such  boards  as 
to  the  equalization  of  the  assessments  of  individuals  and  town- 
ships within  the  county.  The  board  of  review  may  raise  or 
lower  the  aggregate  valuation  of  the  county. 

In  addition  to  the  duty  of  equalizing,  the  Indiana  county 
boards  of  review  are  also  charged  with  the  duty  of  assessing 
the  intangible  property  of  certain  corporations.  These  cor- 
porations file  their  schedules  with  the  county  auditor.  Their 
tangible  property  is  assessed  by  the  township  assessor.  These 
schedules,  showing  stock  and  bond  value,  are  laid  before  the 
county  board  of  review  and  a  unit  assessment  made  by  that 
body.  This  assessment,  if  it  exceeds  the  assessment  of  the 
tangible  p;^*operty  made  by  the  township  assessor,  is  entered  in 
a  separate  column  on  the  assessment  roll. 

A  state  board  of  tax  commissioners,  designed  to  have  gen- 
eral supervision  of  the  tax  system  of  the  state,  was  created 
in  1891,  This  board,  at  first  composed  of  the  auditor  of  state, 
secretary  of  state  and  two  appointive  members,  was  subse- 
quently changed  and,  until  1919,  consisted  of  the  auditor  of 
state,  secretary  of  state  and  three  members  appointed  by  the 
Governor,  for  a  term  of  four  years,  at  salaries  of  $3,000.00. 
In  the  1919  act,  the  two  ex-officio  members  were  dropped  and 
the  salaries  of  the  appointive  members  advanced  to  $4,500. 

1  McConnell  v.  Eampton,  164  Ind.  547;  73  N.  E.  1092. 
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In  addition  to  its  other  duties,  the  board  is  required  to  assess 
public  utilities,  and  also  to  equalize  the  counties. 

It  will  be  noted  that  the  system  herein  described,  does  not 
differ  radically  from  that  common  in  other  states,  which  are 
now^ suffering  injustice  in  the  distribution  of  the  public  burden, 
incident  to  the  administration  of  the  general  property  tax. 
Uuder-assessment,  discrimination  in  valuation  between  coun- 
ties, townships,  cities  and  individuals,  and  escape  of  personal 
property,  both  tangible  and  intangible,  are  conspicuous  every- 
where. 

Previous  to  1891,  the  tax  law  contained  the  words  "fair 
cash  value"  as  the  basis  of  valuation  to  be  used  by  assess- 
ing officers.  Of  course,  these  words  are  elastic  in  meaning, 
and  the  result  was  undervaluation,  discrimination  and  chaos. 
By  1891,  the  state  was  in  financial  distress,  owing  to  the  failure 
of  the  assessing  officers  to  obey  the  law.  The  law  was  re- 
vised. The  words  "fair  cash  value"  were  eliminated  and  for 
them  the  words  "true  cash  value"  were  substituted,  as  the 
basis  of  valuation  for  tax  purposes.  County  assessors  and 
a  state  board  of  tax  commissioners  were  created.  Every  tax- 
ing officer  was  directed  to  assess  property  at  the  "true  cash- 
value",  and  for  failure  to  so  assess,  the  penalty  was  fixed 
at  $300. 

The  first  assessment  under  the  new  law,  in  1891,  showed 
a  large  increase  in  valuation.  The  state  board  of  tax  com- 
missioners refused  to  assess  the  railroad  property  at  true  cash 
value  as  they  claimed  the  township  assessors  had  not  assessed 
the  other  property  in  the  state  at  more  than  70  per  cent  of 
true  cash  value.  The  state  board  refused  to  raise  this  other 
property  to  100  per  cent,  sa\ang  that  this  increase  in  valua- 
tion would  produce  very  much  more  money  for  state  purposes 
than  the  legislature  had  contemplated  when  fixing  the  tax  rate, 
and  also  that  the  political  effects  would  be  disastrous.^  The 
state  was  accordingly  equalized  at  a  70  per  cent  basis.  Since 
that  time,  the  state  board  of  tax  commissioners  has  followed 
the  precedent  then  established  and  equalized  at  less  than  100 
per  cent.     At  the  hearings  of  the  special  commission  on  taxa- 

1  Proceedings  of  Conference  on  Taxation,  Bloomington,  Feb.  5  and  6, 
1914,  p.  35. 
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tiou,  a  former  tax  commissioner  testified,  that  so  far  as  he 
knew,  there  never  had  been  an  attempt  by  any  body  to  assess 
or  equalise  property  in  the  state  at  the  true  cash  value,  as  the 
law  directs.  He  stated  that  when  the  state  board  of  tax  com- 
missioners equalized,  no  attempt  was  made  to  ascertain  the 
true  cash  value  of  the  land  in  the  various  counties  and  equalize 
at  a  certain  percentage,  but  that  equalization  was  conducted 
by  considering  the  relative  assessments  and  by  an  ejffort  to 
preserve  the  relationship.^ 

The  results  of  the  most  recent  investigation  are  shown  in 
the  following  table : 

RATIO  OF  ASSESSED  TO  .TRUE   VALUE  OF  LAND  AND  LOTS,   8772   SALES  BEING 

CHECKED   UP  IN   36  COUNTIES  BY  EXPERTS  EMPLOYED   BY   THE 

SPECIAL  TAX  COMMISSION  OP  1916 

Value  Ratio  of  assessed  to 

true  value 
1834  sales  under  $500 47.49 


1581 

2698 

1505 

734 

361 

47 

12 


$500  to  $1000 46.44 

$1000  to  $2,500 42.89 

$2,500  to  $5,000 38.44 

$5,000  to  $10,000 37.08 

$10,000  to  $25,000 33.99 

$25,000  to  $50,000 31.83 

$50,000  to  $100,000  26.81 


In  the  above  figures  from  transfers  in  thirty-six  Indiana 
counties,  1834  owners  of  parcels  of  land  and  lots,  worth  less 
than  $500,  were  assessed  at  47.49  per  cent  of  the  true  value, 
while  the  12  owners  of  real  estate,  worth  from  $50,000  to 
$100,000,  were  assessed  at  26.81  per  cent  of  full  value.  The 
rate  of  tax  paid,  therefore,  by  the  person  with  less  than  $500 
worth  of  property,  was  nearly  double  that  paid  by  those  whose 
real  estate  was  worth  from  $50,000  to  $100,000.  The  report 
gives  detailed  figures  for  each  of  the  thirty-six  counties.  All 
show  practically  the  same  tendency.^ 

The  above  figures  show  plainly  that  the  general  property  tax 
in  Indiana  is  administered  the  same  as  in  other  states,  with 
the  result  that  the  less  property  a  man  has  in  lands  and  lots, 

1  Eeport  of  the  Commission  on  Taxation,  1916,  p.  70,  et  seq. 
^  Eeport  of  Commission  on  Taxation,  p.  247. 
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the  greater  is  his  percentage  of  assessment,  as  compared  with 
the  large  real-estate  owner. 

DIFFERENCES  IX  PERCENTAGE  OP  TRUE  VALUE  IN  ASSESSMENTS 
IN  COUNTIES  OP  INDIANA 

According  to  the  investigations  of  the  experts  employed  by 
the  commission  on  taxation,  who  secured  the  real  estate  trans- 
fers in  36  counties  and  compared  the  assessed  valuation  with 
the  true  valuation  as  found  by  checking  up  each  transfer,  the 
average  assessed  value  of  lands  and  lots  in  these  thirty-six 
counties  was  37.79  per  cent  of  the  true  value  in  1916. 

The  counties  in  which  lands  and  lots  were  assessed  at  the 
lowest  percentage  of  true  value,  were  Allen  (32.7),  Carroll 
(30.18),  La  Grange  (31.39),  Lake  (25.15),  Miami  (29.01), 
Porter  (31.53),  Starke  (22.53),  Tipton  (32.04).  These  coun- 
ties are  all  in  the  northern  part  of  the  state. 

Counties  in  which  lands  and  lots  were  assessed  at  the  high- 
est percentages  of  true  value  were  Bartholomew  (45.02), 
Clark  (58.96),  Crawford  (58.02),  Floyd  (72.72),  Harrison 
(44.81),  Jolinson  (50.39),  Ohio  (45.50),  Scott  (41.90), 
Switzerland  (44.78),  Vanderburgh  (59.49).  These  counties 
are  in  the  southern  part  of  the  state.  All  but  two  border  on 
the  Ohio  River. 

It  has  been  pointed  out  that  one  reason  for  this  under- 
assessment in  the  northern  half  of  the  state,  may  be  due  to 
the  location  in  this  region  of  public  utility  corporations,  es- 
pecially railroads,  to  a  far  greater  degree  than  in  the  southern, 
and  especially  the  river  counties.  The  great  railroad  systems, 
stretching  from  Chicago  to  the  Atlantic  seaboard,  pass  through 
northern  Indiana.  The  valuation  of  these  railroads,  fixed  by 
the  state  board  of  tax  commissionei*s,  is  apportioned  to  the 
counties  and  townships  on  a  mileage  basis.  In  some  of  these 
counties  approximately  one-half  of  all  taxes  is  paid  by  rail- 
roads and  utilities  assessed  by  the  state  board.  It  is  said  that 
in  such  eases,  the  township  assessor  is  tempted  to  assess  his 
neighbor's  property  at  a  low  figure,  in  an  effort  to  get  the 
burden  onto  the  railroads.  In  the  southern  counties,  where 
the  percentage  of  taxes  paid  by  railroads  is  a  ver^-  much 
smaller  part  of  the  total,  township  assessors  are  not  exposed 
to  the  same  temptation. 
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DECLINT:  in  value  op  PERS0N-\X,  property  IX   INDLVNA 

In  a  paper  read  at  the  National  Tax  Conference  in  San 
Francisco  in  1915,  former  tax  commissioner  Wolcott,  of 
Indiana,  showed  that  while  real  estate  and  public  utility  prop- 
erty had  increased  in  each  five-year  period  since  1891,  personal 
property  had  increased  at  a  much  smaller  rate  and  had  shown 
a  steadily  declining  rate  of  increase  until,  in  the  period  from 
1909  to  1913,  its  value  had  actually  declined  $5,404,7-47.  In 
1909  the  figures  for  personalty  were  $422,280,860,  and  in  1912, 
$416,876,113. 

The  follo^-ing  table  shows  the  assessment  of  personalty, 
excluding  public  utilities  assessed  by  the  state  board  of  tax 
commissioners,  since  1909. 

Assessed  Valuation:  of  Persoxal  Property  in  Iistdiana 

1909  $422,280,860 

1912  416,876,113 

1913  436,093,931 

1914  471,459,870 

1915  481,445,006 

1916  481,843,258 

1917  539,015,880 

According  to  the  report  of  the  commission  on  taxation, 
there  was  a  decrease  in  the  valuation  of  horses  and  mules,  hogs, 
sheep  and  goats,  and  household  furniture,  from  1914  to  1916.^ 
In  its  report  for  1917,  the  state  board  of  tax  commissioners 
points  out  that  the  larger  figures  for  the  valuation  of  per- 
sonalty in  the  years  1916  and  1917,  do  not  show  an  increase 
in  intangible  property,  but  rather  the  higher  prices  of  live 
stock. 

The  under-assessment  of  personal  property  is  shown  by  a 
comparison  of  the  average  value  of  live  stock,  automobiles,  im- 
plements, etc.  in  the  various  counties.  In  1914  the  average 
value  of  cattle,  varied  all  the  way  from  $15  to  $50  a  head, 
horses  from  $46  to  $125  and  automobiles  from  $245  to  $400. 

It  does  not  appear  that  adequate  attempts  have  been  made 
to  secure  uniformity  in  making  the  valuation  for  these  classes 
of  property.     For  instance  at  the  conference  of  the  county 

1  Beport  of  Commission  on  Taxation,  1916,  p.  400. 
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assessors  aud  state  board  of  tax  commissioners,  held  in  Janu- 
ary-, 1918,  there  was  no  mention  of  average  minimum  figures 
which  the  local  assessors  should  use,  in  assessing  these  classes 
of  property.  A  committee  reported  a  list  of  instructions  for 
county  assessors  and  their  report  was  adopted.  It  does  not 
contain,  however,  any  figures  for  minimum  average  valuations 
of  live  stock,  automobiles,  or  other  tangible  personalty.  No 
discussion  of  the  assessments  to  be  made  on  personalty  in  1918 
was  carried  on  at  the  conference.  It  would  certainly  seem 
that  at  a  meeting  of  county  assessors  and  tax  commissioners, 
some  uniform  rules  for  the  valuation  of  the  more  important 
classes  of  tangible  personalty  should  be  agreed  upon,  so  as  to 
eliminate  the  need  of  an  undue  amount  of  equalization  later 
on.  The  present  practice  is  to  leave  this  matter  to  the  various 
county  assessors,  who  are  expected  to  make  agreements  at  a 
conference  with  the  township  assessors  of  their  counties. 
Whether  these  officials  pay  any  attention  to  the  minimum 
values  fixed  by  similar  agreements  in  other  counties  is  not 
reported. 

The  breakdown  of  the  system,  due  to  the  escape  of  property 
from  the  assessor,  and  the  general  practice  of  uuder-assess- 
ment,  are  clearly  shown  by  the  following  table. 

Indiaxa  A^'ERAGE  Total  Tax  Levies 

1915  1916  1917  '  1918 

Counties   2.18  2.94  3.00  3.069 

Cities 3.83  3.94  4.08  4.188 

Towns 3.36  3.48  3.54  3.619 

Townships    2.46  2.57  2.63  2.641 

Average  for  State   2.803  2.922  2.938  3.025 

In  1918  there  were  400  towns  in  the  state.  In  108  of  these 
the  total  tax  levy  was  $4  or  more  on  a  $100  of  valuation,  and 
in  15  the  levy  was  $5  or  more.  In  the  same  year,  58  of  the 
98  cities  had  total  levies  of  $4  or  above,  and  15  cities  levied 
rates  exceeding  $5.  As  long  as  such  rates  prevail,  no  thorough- 
going assessment  of  intangible  personal  property  can  be  ex- 
pected, and  the  reluctance  of  taxpayers  to  list  tangible  prop- 
erty is  likelj'  to  increase. 
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SUPERVISORY  POWER  LACKING 

Lack  of  real  supervisory  power  has  been  the  chief  defect  in 
the  administration  of  the  present  tax  system.  The  township 
assessor  is  the  autocrat.  He  makes  the  values  and  they  have 
remained  as  made  by  him,  because  of  the  difficulty  of  chang- 
ing them.  The  county  assessor  has  no  power  over  the  town- 
ship assessor,  except  such  as  he  may  exercise  by  persuasion. 
It  is  true,  the  county  board  of  review^  can  change  the  values 
made  by  the  township  assessor,  but  this  board  is  composed  of 
a  majority  of  elective  ex-officio  officers.  The  spur  to  vigor- 
ous investigation  of  local  assessments,  and  to  the  raising  of 
property  under-assessed  by  the  township  assessor,  is  there- 
fore taken  away.  Hence,  little  in  the  way  of  correction  of 
assessments  is  done  by  the  county  board  of  review.  Evidence 
of  this  is  shown  by  the  different  valuations  of  tangible  per- 
sonalty in  the  different  townships  of  the  same  county. 

The  state  board  of  tax  commissioners  has  had  no  power 
over  local  assessments,  unless  appealed  to  by  the  taxpayer 
concerned.  Then  the  board  could  change  the  assessment  of 
the  appealing  taxpayer  only.  The  state  board  could  only  urge 
the  county  assessor  to  urge  the  township  assessors  to  follow 
the  law.  Instructions  of  the  state  board,  therefore,  do  not 
go  directly  to  the  tOAvnship  assessor,  the  man  who  fixes  the 
values.  They  reach  him  through  the  office  of  the  county 
assessor,  an  official  with  no  power,  save  that  of  persuasion. 
The  persuasive  power  of  these  officials  is  much  reduced,  when 
toA^Tiship  and  county  assessors  do  not  belong  in  the  same 
fold  politically.  Some  of  these  defects  are  corrected  in  the 
law  of  1919. 

NO  CLASSIFICATION  OF  REAL  ESTATE  FOR  ASSESSMENT 

The  failure  to  require  the  assessors  to  classify  land  in  the 
schedules  and  value  it  accordingly,  is  a  serious  handicap  in 
the  work  of  securing  assessment  at  true  value  or  at  a  unifoi*m 
percentage  of  true  value.  Land  should  be  classified  as  agricul- 
tural, timber,  grazing,  coal,  gas,  oil,  quarry,  waste,  etc.  This 
classification  should  be  made  by  the  township  assessor,  and 
in  the  duplicate  returned  to  the  auditor,  there  should  be  given, 
in  a  summary',  the  number  of  acres  of  each  class  of  land  and 
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the  value  per  acre  as  well  as  the  average.  When  this  data, 
from  each  township,  is  laid  before  the  county  board  of  review, 
a  great  help  to  accuracy  in  equalization  is  provided.  Those 
township  assessors  who  are  assessing  property  below  its  full 
value,  are  at  once  revealed.  But  under  the  present  system, 
land  is  returned  in  the  duplicate  only  as  rural,  and  for  the 
city,  in  lots,  and  outlots.  Rural  land  may  include  land  hav- 
ing minerals,  oil,  gas,  etc.,  worth  several  hundred  dollars  an 
acre,  as  well  as  land  that  cannot  be  plowed  and  with  barely 
enough  grass  for  grazing.  It  is,  therefore,  quite  impossible 
for  a  board  of  equalization  to  know  which  assessors  are  under- 
valuing. The  more  data  an  assessor  is  required  to  give  con- 
cerning the  property  on  wliich  he  fixes  a  valuation,  the  more 
likely  is  his  valuation  to  approach  accuracy.  Difficult  as  is 
the  equalization  of  the  counties  by  the  state  board,  this  duty 
is  rendered  many  times  more  difficult  by  the  absence  of  data 
giving  the  classification  and  value  of  the  different  kinds  of 
lands  in  each  county.  The  state  board  of  tax  commissioners 
has  the  power  to  prescribe  the  forms  used  by  the  township 
assessors,  but  the  law  has  not  been  construed  as  giving  it  the 
power  to  require  a  classification  of  lands  by  these  assessors. 

FOUR   YEAR  ASSESSMENTS 

The  provision  of  the  statute  that  real  estate  shall  be  as- 
sessed only  once  in  four  years,  and  then  by  the  township  as- 
sessor, has  tended  to  reduce  the  energy  and  care  of  those 
charged  with  the  duty  of  fixing  the  valuations.  To  leave  the 
valuations  of  lands  to  be  fixed  by  to^^^lship  officers,  the  ma- 
jority of  whom  receive  a  small  compensation  and  who  work 
less  than  three  months  of  the  year,  does  not  guarantee  that 
any  special  amount  of  energ^^  or  accuracy  will  be  put  into  the 
business.  During  his  four-year  term  of  service,  a  township 
assessor  values  the  land  of  his  township  once,  and  according 
to  the  present  law,  this  valuation  must  be  made  within  six 
months  after  he  takes  office.  If  he  does  not  succeed  himself, 
which  is  the  general  situation,  the  benefit  of  experience  in 
making  the  valuation  of  land  in  his  township  is  lost.  His 
successor  must  begin  anew.  In  this  state,  therefore,  the  valu- 
ation of  land  is  made  by  men  witli  no  experience  in  the  work, 
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or  if  some  have  previously  been  assessors,  four  years  have 
gone  since  they  have  had  any  experience  in  fixing  valuations 
of  land  for  taxation.  Sixty-five  per  cent  of  the  entire  taxes 
paid  in  the  state  is  paid  by  real  estate  on  a  valuation  made 
by  novices,  according  to  no  rules  and  with  no  classification. 
Slight  approximating  to  equality  or  justice  can  be  expected. 

At  a  conference  on  taxation  held  at  Bloomington,  Feb.  6, 
1914,  Mr.  Lawson  Purdy,  President  of  the  board  of  taxes 
and  assessments  of  New  York  City,  made' the  following  re- 
marks concerning  the  valuation  of  property  for  taxation. 

"A  quadrennial  assessment  is  really  no  assessment  at  all.  You  want 
assessors  on  the  job  three-hundred  days  of  the  year,  knd  thinking  about 
it  on  Sundays,  in  order  to  get  your  assessments  the  way  they  ought  to  be. 
Could  there  be  anything  that  is  more  unfair  than  that  those  whose 
property  rises  in  value,  should  get  off  with  less  than  their  share,  whereas 
people  whose  property  is  falling  in  value,  pay  more  than  theirs?  If  you 
assess  once  in  four  years  and  do  it  with  absolute  accuracy,  that  is  what 
must  happen.  "Why,  if  you  could  assess  twice  a  year,  it  would  be  better. 
But  you  cannot  do  it.  But  if  you  want  fairness  in  this  thing,  you  have 
got  to  have  trained  men  working  all  the  year  round. ' '  i 

This  is  the  opinion  of  a  man  who  had  for  ten  years  been  in 
charge  of  the  valuations  of  property  for  the  purpose  of  taxa- 
tion in  the  City  of  New  York. 

ADMINISTRATION  OP  TAX  LAW  INCIDENTAL 

One  of  the  great  defects  in  the  Indiana  tax  system  is  the 
fact  that  those  charged  with  its  administration  can  hardly  be 
expected  to  make  the  execution  of  the  tax  law  their  prin- 
cipal business.  This  is  not  due  to  the  individual  officers  but 
is  a  fault  of  the  system.  The  desire  of  the  law-makers  for 
economy  and  for  the  preservation  of  local  government,  has 
led  to  a  parceling  out  of  the  administration  of  the  tax  law 
to  such  an  extent  that  it  frequently  occupies  a  subordinate 
part  in  the  activity  of  the  officials,  to  make  a  living. 

The  township  assessor  is  expected  to  do  the  assessing  in  two 
and  one-half  months  and  frequently  at  a  compensation  of  less 
than  $200.  He  cannot  allow  this  business  to  interrupt  his 
regular  means  of  getting  a  living. 

1  Proceedings,  Conference  on  Taxation,  Bloomington,  Feb.  5  and  6^ 
1914,  p.  94. 
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The  county  assessor  is  to  search  out  omitted  property  and 
serve  on  the  county  board  of  review.  His  compensation,  for 
an  ordinary^  county,  is  about  $1200  a  year.  He  must,  there- 
fore, earn  a  living  at  other  work.  He  frequently  serves  as 
clerk  in  the  auditor's  office.  His  business  as  a  taxing  official 
is  accordingly  incidental. 

The  state  tax  commissioners,  appointed  for  four  years,  at 
$3000.00  a  year,  could  hardlj'-  be  supposed  to  devote  their 
entire  energies  to  the  duties  of  their  office.  Men  of  the  capa- 
city to  serve  as  heads  of  a  tax  system  in  a  state  like  Indiana, 
will  not  drop  their  private  business  and  accept  a  four-year 
term  of  office  at  a  thankless  task  for  a  $3000  salary.  There- 
fore, the  limited  term  and  comparatively  small  salary  have 
tended  to  prevent  the  work  of  the  state  board  of  tax  com- 
missioners from  securing  the  individual  attention  of  the  mem- 
bers. Thus  it  is  clear  that  the  system  of  raising  revenue  in 
this  state  is  a  system  whose  administration  cannot  but  be 
treated  as  incidental  to  the  private  business  of  the  officials 
expected  to  administer  it.  Unsatisfactory^  results  are  there- 
fore all  that  the  public  have  a  right  to  expect. 

MOVEMENTS   FOR  REFORM 

Since  the  creation  of  the  board  of  tax  com m'issi oners  in 
1891,  nothing  was  done  toward  the  reform  of  the  tax  law  until 
1914,  when  two  state  conferences  were  held,  one  in  Blooming- 
ton,  Februarj^  5th  and  6th,  and  the  other  at  Indianapolis, 
December  1st  and  2nd.  Both  were  held  under  the  auspices 
of  Indiana  University.  Both  conferences  were  well  attended 
and  papers  were  presented  by  experts  of  national  prominence. 
The  papers  and  discussions  were  carefully  reported  and  at- 
tractively published. 

This  activity  resulted  in  the  creation  of  a  special  tax  com- 
mission by  the  legislature  of  1915,  "to  investigate  the  prob- 
lems of  taxation  in  Indiana"  and  report  its  findings  to  the 
governor.  Five  men  were  appointed  to  this  commission,  Wm. 
L.  Elder,  a  real  estate  dealer,  Thomas  D.  Brookshire,  a  farmer, 
James  P.  Dunn,  former  controller  of  the  City  of  Indianapolis, 
Professor  Wm.  A.  Rawles  of  Indiana  University,  and  Fred 
A.  Sims,  a  former  member  of  the  board  of  tax  commissioners. 
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The  commission  secured  the  services  of  Prof.  Robert  A.  Camp- 
bell of  Cornell  University,  who  made  an  investigation  of  as- 
sessments in  36  counties.  The  results  of  this  investigation, 
as  to  real  estate  assessments,  were  published  in  the  report. 
Unfortunately  the  results  of  this  commission's  work,  have  not 
been  as  important  as  desired  because  of  the  failure  of  the 
commissioners  to  agree.  There  was  a  majority  report,  a  sup- 
plemental majority  report,  and  minority  reports  by  both  Pro- 
fessor Rawles  and  Mr.  Sims. 

The  majority  report  is  reactionary.  Its  keynote  is  more 
vigorous  enforcement  of  the  law.     It  recommends : 

1.  Abolish  the  state  board  of  tax  commissioners  and  substitute  a 
board  of  tax  control  of  three  appointive  members  with  additional 
powers. 

2.  Keassessment  of  the  state  in  1918.  County  assessors  to  be  ap- 
pointed by  board  of  tax  control. 

3.  Limitation  of  state,  county  and  township  tax  rates  according  to  a 
classification  of  counties. 

4.  Employment  of  tax  ferrets. 

The  minority  report  of  Professor  Rawles  is  a  clear-cut  ex- 
position of  the  inherent  defects  of  the  general  property  tax 
system,  and  shows  plainly  that  attempts  to  bring  about  a  more 
vigorous  enforcement  of  the  law  are  doomed  to  failure.  Pro- 
fessor Eawles  recommends  either  the  income-tax,  or  the  classi- 
fied property  tax,  at  a  low  rate,  for  intangible  property.  As 
neither  of  these  remedies  can  become  effective  until  the 
powers  of  the  legislature  are  broadened  by  a  constitutional 
amendment,  he  recommends  such  an  amendment. 

Professor  Rawles  favors  a  limitation  of  the  tax  rates  by 
constitutional  rather  than  by  statutory  provision,  as  recom- 
mended by  the  majority  report.  He  also  agrees  with  the 
majority  report  as  to  the  reorganization  of  the  state  board 
of  tax  commissioners. 

The  minority  report  of  Mr.  Sims  is  in  substantial  agree- 
ment with  that  of  Professor  Rawles,  but  contains  additional 
recommendations.  The  most  important  are  these :  Assuming 
that  a  constitutional  amendment  is  adopted,  there  should  be 
different  fixed  tax  rates  on  the  following:  (1)  Lands,  (2) 
Tangible  personal  property,    (3)    Intangible  personal  prop- 
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erty.  Necessary  additional  revenue  should  be  produced  by 
taxing  other  objects. 

While  the  failure  of  the  members  of  the  commission  to 
agree  as  to  what  should  be  done,  deprived  their  report  of  the 
weight  it  would  have  otherwise  had,  nevertheless,  the  need  of 
change  in  the  tax  system  has  kept  the  question  of  its  revision 
alive. 

The  people  of  the  state  are  not  hopeful  of  reforms  that 
depend  upon  constitutional  amendments,  on  account  of  the 
practical  impossibility  of  amending  the  constitution,  except 
on  matters  of  extraordinary  importance.  The  supreme  court 
of  Indiana  has  held  that  the  constitution  of  this  state  can 
only  be  amended  by  a  majority  of  the  votes  cast  for  governor 
being  cast  for  the  amendment.  Amendments  concerning  taxa- 
tion are,  therefore,  exceedingly  difficult  of  adoption,  and  con- 
sequently, any  fundamental  change  in  the  tax  system  is  not 
to  be  expected  in  the  near  future.  The  matter  can  be  cleared 
up  by  a  constitutional  convention,  but  this  is  not  easy  to 
secure. 

Some  change  in  the  tax  law  is  likely  to  be  attempted,  how- 
ever. At  the  1917  session  of  the  legislature.  Governor  Good- 
rich in  his  message  of  January  8,  recommended  the  following : 

1.  A  constitutional  convention. 

2.  An  amendment   to  the  constitution  giving  the   legislature   power 
to  classify  property  for  taxation. 

3.  A  law  fixing  a  limit  on  the  tax  rates. 

The  governor  called  attention  to  the  fact  that  the  state  tax 
rate  for  all  purposes  was  the  highest  of  any  state  in  the  union. 
He  pointed  out  that  most  of  the  other  states  had  resorted  to 
excise  taxes  for  the  relief  of  the  general  property  tax,  but  that 
Indiana  had  not.  He  recommended  an  excise  tax  and  on 
February  16,  1917,  sent  to  the  legislature  a  special  message 
urging  the  passage  of  a  bill  providing  for  such  a  tax.  He 
pointed  out  the  need  of  greater  revenue  and  the  abnormally 
high  rates  of  the  general  property  tax,  which  he  said,  had 
reached  the  breaking  point. 

The  bill  proposed  gross  earnings  taxes  as  follows : 
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14  per  cent.     On  railroads  and  interurbans. 
14  per  cent.     On  public  service  corporations. 
1  per  cent.     On  express  companies. 
1  per  cent.     On  telegraph  companies. 
1  per  cent.     On  pipe  line  companies. 
1/10  per  cent.     On  banks,  trust  and  investment  companies,  according 

to  capital  stock,  surplus,  and  undivided  profits. 
On  miscellaneous  corporations,  manufacturing  and  other,  ^  mill  on 
capital  stock  if  paying  no  dividend;   ^  mill  if  dividend  is  not 
over  6  per  cent,  and  ^  mill  for  each  1  per  cent  of  dividend  above 
6  per  cent. 

Governor  Goodrich  said  a  strong  lobby  was  working  to  de- 
Peat  the  bill.  Whether  due  to  the  lobby  or  some  other  cause, 
the  bill  did  not  pass,  notwithstanding  the  efforts  of  the 
Governor. 

In  March,  1919,  owing  largely  to  the  investigation  made  by 
the  state  board  of  tax  commissioners  a  revision  of  the  tax  law 
was  made.     Its  aims  were  : 

1.  To  reduce  taxation  by  limiting  levies. 

2.  To  secure  assessments  at  full  cash  value  and  thus  equalize  the  state» 

3.  To  increase  the  powers  of  the  state  board  of  tax  commissioners. 

This  law  provides  that  no  municipal  corporation  shall  levj^ 
a  total  tax  greater  than  that  levied  in  the  preceding  year,  un- 
less such  increase  is  granted  by  the  state  board  of  tax  com- 
missioners. A  total  levy  that  does  not  exceed  li/^  per  cent, 
is  exempt  from  this  restriction.  Wlien  a  petition  for  an  in- 
crease of  tax  levy  over  what  was  levied  the  preceding  year 
is  denied  by  the  state  board  of  tax  commissioners,  the  action 
is  final  and  no  reference  to  a  popular  vote  is  allowed. 

In  the  matter  of  bond  issues,  like  restrictions  are  imposed. 
No  municipal  corporation  can  issue  any  bonds  or  other  evi- 
dences of  indebtedness  without  the  approval  of  the  state 
board  of  tax  commissioners.  Action  of  the  state  board  of  tax 
commissioners  is  final  in  all  cases  under  $50,000,  but  when 
bonds  of  this  amount  are  desired,  provision  is  made  for  an 
election,  in  case  the  petition  to  issue  bonds  is  denied  by  the 
state  board  of  tax  commissioners. 

To  secure  assessment  at  full  cash  value,  instructions  have 
been  sent  to  the  couutv  assessors  and  through  them  to  the 
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township  assessors,  to  obey  the  law  and  place  the  property  on 
the  assessment  roll  at  the  true  cash  value,  as  required  by  the 
statute.  The  limitation  of  the  tax  levies  is  supposed  to  make 
this  assessment  at  true  cash  value  comparatively  easy. 

The  new  law  has  also  greatly  increased  the  powers  of  the 
state  board  of  tax  commissioners.  The  board  is  now  charged 
with  the  duty  of  assessing  all  public  utilities,  warehouses,  and 
banking  institutions.  In  addition,  it  is  empowered  to  remove 
county  or  township  assessors,  and  also  to  equalize,  by  chang- 
ing the  valuation  of  any  item  or  items,  of  any  class  or  classes 
of  property  in  townships,  or  counties  on  its  own  initiative. 
It  may  also  order  reassessments.  Its  equalizing  power  is 
complete. 

The  defects  of  the  new  law  in  Indiana  are  not  yet  fully  ap- 
parent. A  vigorous  effort  is  being  made  by  the  officers,  es- 
pecially the  state  board  of  tax  commissioners,  to  enforce  it. 
What  would  seem  to  be  an  especially  difficult  feature,  is  the 
enormous  amount  of  work  thrown  on  the  state  board.  The 
board  must  pass  on  all  tax  levies  in  the  state  and  also  on  all 
cases  of  bond  issue.  This  would  appear  to  take  up  a  large  part 
of  the  time  of  the  board.  In  cases  of  petitions  for  increased 
levies,  the  board  %^dll  have  difficulty  in  getting  information 
from  any  one  except  those  who  represent  the  tax-levying 
body.  The  ordinary  taxpayer  does  not  interest  himself  in  the 
amount  of  money  to  be  raised.  He  grumbles  because  his 
taxes  are  high  but  that  is  the  extent  of  his  interest.  Most  in- 
creases in  tax  levies  are  for  schools  and  highways.  These  taxes 
bear  heavily  on  the  taxpayers,  but  rare  indeed  is  the  occasion 
when  any  real  opposition  to  an  increased  tax  levy  for  better 
school  facilities,  can  be  expected  to  show  itself  before  the 
state  board  of  tax  commissioners.  The  board  must  therefore 
grant  these  levies  or  incur  the  opprobrium  of  being  opposed 
to  allowing  the  residents  of  a  certain  locality  to  have  the 
schools  and  other  public  improvements  they  want  and  are 
willing  to  pay  for. 

Notwithstanding  their  defects,  however,  limit  of  levy  laws 
accomplish  much  good.  Colorado  has  a  somewhat  similar  law 
and  some  years  ago,  one  county  in  that  state  sent  in  a  petition 
to  the  tax  commission,  asking  that  the  lew  for  county  pur- 
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poses  be  increased  two  mills  to  raise  money  to  accumulate  a 
fund  to  build  a  new  court  house.  The  levy  was  sought  by  the 
cduutj'  commissioners,  and  their  action  in  making  the  petition, 
was  apparently  known  to  but  few  persons.  The  tax  com- 
mission was  urged  in  separate  communications,  to  grant  the 
increase  at  once  as  the  time  for  making  the  levy  would  expire 
in  a  day  or  two.  The  commission  was  not  excited.  It  called 
for  information  from  the  members  of  the  legislature,  the  news- 
paper editors  and  the  bankers  resident  in  that  county,  with  the 
result  that  the  increased  le\y  was  granted  in  the  sum  of  five- 
tenths  of  one  mill  instead  of  two  mills  as  prayed  for  in  the 
petition.  A  majority  of  the  county  commissioners  who  peti- 
tioned for  this  heaAH^  increase  in  the  county  tax,  had  been 
defeated  for  re-election,  and  it  was  said  that  their  desire  for 
a  new  court-house  fund  was  quite  subordinate  to  their  desire 
to  convince  the  voters  that  the  high  taxes  which  would  re- 
sult, came  from  the  election  of  their  opponents. 

A  \dser  method  of  limiting  tax  levies  would  seem  to  be  to 
fix  a  certain  percentage  of  increase  that  may  be  levied  over 
what  was  levied  the  preceding  year  and  then,  in  case  addi- 
tional revenue  is  needed,  require  an  election  to  approve  the 
proposed  increased  levy,  or  for  the  issuance  of  bonds.  By 
this  plan  the  state  board  of  tax  commissioners  would  be  re- 
lieved from  passing  on  local  levies  and  would  be  given  more 
time  to  attend  to  assessments  and  valuation.  The  theory  of 
having  local  tax  levies  made  by  a  central  state  board  is  not 
popular  in  this  country  and  will  not  be  for  a  long  time.  It 
should  be  eliminated  from  the  tax  system.  "When  increases  in 
revenue  beyond  a  reasonable  amount  are  desired  in  a  locality, 
the  requirement  of  an  election  would  act  automatically  as  a 
budget  exhibit,  and  an  expression  of  public  sentiment  would 
be  secured.  Then  public  expenditures  could  not  increase 
faster  than  public  sentiment  approved. 

Indiana  is  another  illustration  of  the  failure  of  the  general 
property  tax,  and  of  the  attempt  in  tlie  law  of  1891  to 
correct  its  more  glaring  defects  by  slightly  increasing  cen- 
tralization. However,  some  success  will  surely  be  achieved 
by  the  new  law,  but  as  long  as  the  administration  remains  so 
largely  decentralized,  no  very  radical  relief  is  in  sight.     The 
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defects  in  local  assessments,  made  by  locally  elected  assessors, 
will  not  be  corrected  by  empowering  three  men  at  the  state 
house  to  change  the  valuations.  Adequate  correction  in  this 
manner  is  impossible. 

Fundamental  changes  in  the  Indiana  tax  system,  which  are 
most  urgently  needed,  appear  to  be  the  follomng: 

1.  AboHsli  the  general  property  tax  on  intangible  personalty,  and  sub- 
stitute therefor  a  classified  property  or  income  tax,  preferably 
the  latter. 

2.  Abolish  the  township  assessor  and  the  township  unit  of  assessment 
and  create  the  county  system,  in  charge  of  appointive  county  as- 
sessors, with  adequate  salaries,  who  devote  their  entire  time  to  the 
office. 

Of  these  changes,  prevailing  legal  opinion  regards  either  a 
classified  property  or  income  tax  as  requiring  an  amendment 
to  the  Constitution,  but  the  others  could  probably  be  made  by 
statute.  T^'hat  will  be  done  depends  somewhat  upon  the  suc- 
cess of  the  legislation  of  1919,  and  the  campaign  of  education 
that  must  be  carried  on. 

Chairman  Leser:  As  we  listen  to  what  Professor  Phillips 
tells  us  about  Indiana  taxation,  it  is  pretty  hard  for  us  to 
realize  that  this  state  has  the  oldest  tax  board  in  the  country. 
I  think  it  might  be  interesting  at  one  of  the  round-table  dis- 
cussions to  hear  what  Professor  Phillips  thinks  of  the  elected 
assessor.  He  has  some  ver^^  emphatic  notions  on  that  subject. 
One  final  word;  if  he  will  move  now  from  Indiana  to  Mary- 
land I  will  guarantee  that  he  will  pay  no  taxes  on  his  furni- 
ture,— because  we  have  a  $500  exemption. 

Mr.  John  B.  Phillips  :  I  will  be  right  over. 

Chatrman:  Leser  :  The  next  and  concluding  number  on  the 
program  for  the  afternoon  is  a  discussion  of  the  ^lontana  situ- 
ation. A  few  days  ago  I  received  a  vers^  interesting  printed 
communication  on  recent  legislation  in  Montana  and  one  of 
the  things  that  impressed  me  Avas  that  they  had  passed  a  law 
taxing  postal  saA^ngs  deposits.  Possibly  we  may  hear  some- 
thing about  that  because  one  of  the  previous  speakers  today 
seemed  to  think  that  was  outside  the  reach  of  the  state.     We 
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will  now  hear  from  Mr.  John  Edgerton,  executive  assistant 
to  the  state  board  of  equalization,  formerly  secretary  of  the 
state  tax  and  license  commission. 

John  Edgerton  of  Montana  :  I  am  a  little  surprised  at  the 
statement  of  our  honorable  chairman  here,  that  we  have 
undertaken  to  tax  postal  savings  deposits.  I  think  the  judge 
has  in  mind  some  other  state.  We  do  not  do  it.  I  am  here 
a  good  deal  like  Professor  Phillips.  It  has  been  a  process  of 
elimination. 
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Executive  Assistant,  State  Board  of  Equalization  of  Montana,  fonner 
Secretary,  Special  Tax  and  License  Commission 

Montana  became  a  state  in  1889.  The  Constitution,  as  then 
adopted  and  since  amended,  is  still  the  supreme  law.  It  de- 
fines property  and  requires  that  it  shall  be  taxed  bj'  valuation, 
but  authorizes  its  classification  for  the  purpose  of  taxation. 

A  uniform  rate  of  assessment  by  valuation,  has  always  been 
and  still  is,  laid  upon  all  taxable  property.  The  taxes  must 
be  uniform  upon  the  same  class  of  subjects,  within  the  terri- 
torial limits  of  the  authority  levying  the  tax.  Neither  a 
specific  tax,  nor  a  tax  upon  gross  earnings,  nor  the  taxing 
of  intangibles  at  a  flat  rate  in  lieu  of  property  taxes  based 
upon  an  assessment  by  valuation,  is  permitted.  Authority  is 
given  the  legislature  to  impose  a  license  tax  upon  persons  and 
corporations  doing  business  in  the  state. 

Besides  the  usual  exemptions  of  public  property  and  prop- 
erty actually  used  for  religious  worship  and  for  purely  chari- 
table purposes,  the  constitution  exempts  all  mines  and  mineral 
deposits  themselves,  from  taxation  and  provides  that  in  lieu 
thereof,  the  annual  net  proceeds  from  mines  and  mining  claims 
shall  be  taxed  as  provided  by  law.  Mining  claims  are  taxed  at 
the  price  paid  the  United  States  therefor  but  if  the  surface 
ground  has  a  separate  and  independent  value  for  other  pur- 
poses and  is  so  used,  it  is  taxable  at  its  value  for  such  pur- 
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poses.     All  improvements,  machinery,  etc.,  on  mining  claims, 
are  also  assessed  and  taxed. 

The  Constitution  originally  provided  for  a  state  board  of 
equalization  but  for  twenty-seven  years  the  Constitution  so 
limited  and  restricted  the  board's,  power  of  superv'isiou,  re- 
view and  equalization,  that  but  little  could  be  accomplished. 
The  following  amendment  to  Section  15  of  Article  XII,  was 
adopted  by  the  people  in  1916 : 

' '  The  board  of  county  commissioners  of  each  county  shall  constitute 
a  county  board  of  equalization  and  the  governor,  secretary  of  state,  state 
treasurer,  state  auditor  and  attorney  general  shall  constitute  a  state 
board  of  equalization.  The  duty  of  the  county  board  of  equalization 
shall  be  to  adjust  and  equalize  the  valuation  of  taxable  property  within 
their  respective  counties  and  all  such  adjustments  and  equalization  may 
be  supervised,  revie-wed,  changed,  increased  or  decreased  by  the  state 
board  of  equalization.  The  state  board  of  equalization  may  adjust  and 
equalize  the  valuation  of  taxable  property  among  the  several  counties  and 
the  different  classes  of  taxable  property  in  the  same  and  in  the  several 
counties  and  between  individual  taxpayers;  supervise  and  review  the  acts 
of  county  assessors  and  county  boards  of  equalization;  change,  increase  or 
decrease  valuations  made  by  county  assessors  or  equalized  by  county 
boards  of  equalization  and  has  such  authority  and  may  do  all  things 
necessary  to  secure  a  fair,  just  and  equitable  valuation  of  taxable  prop- 
erty among  the  counties  and  between  the  different  classes  of  property 
and  individuals. ' ' 

In  February,  1919,  the  legislature  made  it  the  duty  of  the 
state  board  of  equalization  to  enforce  all  of  the  powers  granted 
in  this  amendment.  Now  that  board  not  only  may,  but  it 
must  supervise,  review,  adjust  and  equalize  assessments,  so  that 
taxes  for  the  maintenance  of  the  state  and  its  subdivisions, 
shall  be  uniform  upon  the  same  class  of  subjects  in  each.  The 
wisdom  of  this  mandate  is  unquestioned.  The  benefits  there- 
from cannot  yet  be  estimated  but  at  least  they  will  be  satis- 
factory. 

While  it  shall  be  my  purpose  to  discuss  the  ^Montana  situa- 
tion, the  remedies  already  applied  and  those  yet  to  be  sug- 
gested, reference  will  be  made  to  only  the  most  discussed  prob- 
lem. This  is  the  exemption  of  the  mines  from  taxation  and 
the  lieu  tax  on  net  proceeds.  Net  proceeds  are  determined  by 
deducting  the  cost  of  mining,  transportation  and  reduction, 
from  the  gross  yield  and  are  taxed  as  personal  property.     The 
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eontributious  under  this  law,  that  have  been  made  to  the 
revenues  of  the  state  itself,  while  considerable  and  important, 
necessarily  have  varied  widely  from  year  to  year  and  yet  have 
not  relatively  affected  the  total  that  has  been  required  for  its 
maintenance  and  support. . 

Thus  limited  as  it  is,  by  law  and  locality,  the  revenue  from 
net  proceeds  has  been  confined  almost  exclusively  to  Silver 
Bow  county,  or  to  the  Butte  District.  Had  the  Butte  mines 
ceased  profitable  production  at  any  time,  the  loss  in  revenue 
from  net  proceeds,  would  not  so  much  have  disturbed  the 
state's  revenue  as  the  revenues  of  Silver  Bow  county.  The 
tax  system  ultimately  to  be  adopted  in  Montana,  should  admit 
of  no  abuses  arising  in  a  subdivision,  because  that  subdivision 
depends  largelj^  upon  such  a  source  of  revenue,  rather  than 
upon  the  revenue  derived  from  those  sources  that  are  com- 
mon to  all  subdivisions  throughout  the  state. 

The  issue  of  net  proceeds  has  excluded  other  important 
questions  and  become  the  ''storm  center",  when  taxation  has 
been  considered.  Every  such  discussion,  because  of  differ- 
ences of  opinion,  has  resolved  itself  into  two  contentions.  One 
side,  without  substantial  data,  has  charged  that  the  mining 
industrv'  did  not  pay  its  share  of  the  taxes  and  the  other  side, 
equallj'  without  conclusive  data,  has  maintained  that  it  paid 
more  than  its  share  of  taxes.  This  division  of  opinion  is  not 
altogether  confined  to  the  net  proceeds  controversy.  The 
stockmen,  farmers,  bankers,  public  utilities,  merchants  and 
other  interests,  have  each  entered  the  lists  at  times  and  main- 
tained, as  against  all  of  the  others,  that  their  respective  class 
has  paid  more  than  its  proportion  of  the  taxes.  Possibly  such' 
an  experience  is  not  a  Montana  monopoly. 

The  adjustment  of  these  controversial  discussions  of  the 
past  and  those  apparent  for  the  future,  will  not  be  long  de- 
layed. jMontana  has  come  from  the  night  that  covered  the  ad- 
ministration of  its  revenue  laws.  Complete  and  comparable 
statistics  relating  to  the  true  value,  the  productivity,  the. as- 
sessment and  the  revenue  from  all  classes  of  taxable  property 
in  Montana  will  be  assembled,  correlated  and  interpreted  be- 
fore the  legislative  session  of  1921.  By  that  time,  the  state 
board  of  equalization,  vitalized  as  it  now  is  by  every  possible 
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delegation  and  mandate  of  constitutional  and  statutory  au- 
thority, will  have  completed  this  task.  Animated  by  their  love 
of  the  square  deal,  guided  by  the  wisdom,  laws  and  ex- 
perience of  other  states,  and  with  more  complete  information 
of  their  own  affairs,  the  people  of  Montana  will  settle  the 
questions  referred  to,  and  when  they  are  settled  they  will  be 
settled  right  and  equitably.  Further  amendments  to  the 
Constitution  may  be  foimd  expedient.  But  as  has  been  inti- 
mated, every  advance  or  change  must  be  based  upon  facts 
that  as  yet  remain  to  be  ascertained  and  tested. 

Following  its  realization  of  statehood,  and  acting  under  the 
optional  authority  granted  by  the  new  Constitution,  Montana 
adopted  the  general  property  tax  and  continued  thereunder 
for  twenty-nine  years.  Last  February  it  repudiated  this  worn- 
out  system  and  adopted  a  classified  property  tax.  Nothing  was 
said  in  defense  or  commendation  of  the  old  system.  The 
tenure  of  the  general  property  tax  had  simply  exposed  the 
usual  accumulation  of  injustices  and  inequalities. 

However,  when  the  general  property  tax  was  adopted,  it 
served  the  people  well.  Montana  was  then  an  undeveloped 
frontier,  greater  in  expanse,  by  nine  thousand  square  miles, 
than  the  combined  areas  of  Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Khode  Island,  Connecticut,  New  York,  New 
Jersey,  Delaware  and  ]\Iar\dand.  There  were  sixteen  coun- 
ties then.  Today  there  are  fifty.  Seven  new  counties  have 
already  been  created  in  1919.  The  agricultural  area  and  the 
products  therefrom,  the  livestock  and  livestock  products,  the 
lumber,  the  production  of  mineral  wealth  and  the  develop- 
ment of  water  power  and  other  natural  resources,  now  exceed 
in  aggregate  volume  and  value,  the  volume  and  value  of  cor- 
responding industries  in  all  of  the  states  named. 

When  Montana  became  a  state,  its  taxable  property  was 
valued  at  $113,000,000.  This  was  in  real  estate  and  improve- 
ments, livestock  and  other  tangible  personal  property.  All  of 
this  was  accessible,  though  perhaps  not  readily  so,  to  the  in- 
spection, count  and  valuation  of  the  sixteen  county  assessors. 
At  that  time  the  assessors  in  two  counties  not  only  assessed 
all  the  property  in  an  area  as  large  as  the  states  of  Vermont, 
New  Hampshire  and  Massachusetts  combined,  but  in  addition, 
each  of  these  assessors  wrote  his  o\vn  tax  rolls. 
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The  developraeiit  of  the  natural  resources  of  the  state  fol- 
lowed. New  classes  of  property  came  into  existence.  In- 
visible and  intangible  personal  property  of  an  immense  aggre- 
gate value,  could  not  be  discovered  by  the  assessors.  This 
development  of  the  state  and  the  collapse  of  the  general  prop- 
erty tax,  varied  inversely  as  their  progress  and  retrogression. 

Let  the  truth  be  told  for  its  own  sake.  For  years  preced- 
ing 1919,  taxes  shifted  more  and  more  each  year  to  land  and 
improvements,  to  city  real  estate  and  to  other  tangible  prop- 
erty. Without  any  centralized  supervision,  review  or  equali- 
zation, as  flagrant  inequalities  and  injustices  came  to  exist 
in  Montana  as  any  American  commonwealth  ever  permitted 
for  so  long  a  period.  Yet,  standing  as  it  did  in  the  light  of 
its  own  development,  with  the  tax  rate  exceeding  the  interest 
on  government  bonds,  Montana's  growth  has  been  tremendous. 
Today  it  points  with  pride  to  its  achievements,  to  achievements 
realized  in  spite  of  the  general  property  tax.  Having  set  up 
instead  a  more  modern  and  a  better  system,  Montana  looks 
towards  a  future  for  which  its  past  holds  no  criterion.  The 
rejection  of  the  general  property  tax  and  the  substitution  of 
a  classified  property  tax,  will  long  stand  unsurpassed  in 
Montana's  constructive  legislation. 

Years  ago,  Montana's  tax  sj^stem  had  broken  down  and  tax 
inequalities  were  progressively  becoming  greater.  Legisla- 
ture after  legislature  "sensed"  this  but  each  moved  along 
lines  of  least  resistance,  the  remedy  becoming  a  legacy  that 
was  bequeathed  to  the  succeeding  legislature.  So  imperative 
did  a  reform  finally  become,  that  the  legislature  of  1913  was 
forced  to  act.  It  passed  a  law  creating  a  tax  commission  con- 
sisting of  the  Governor,  the  Attorney  General,  the  Secretary 
of  State,  the  State  Treasurer,  the  State  Auditor  and  one  other 
member,  to  be  known  as  the  State  Tax  Commissioner.  In 
spite  of  the  hope  of  the  legislature  and  the  excellent  per- 
sonnel of  the  commission,  nothing  could  prevail  against  or 
overcome  the  iniquities  of  the  general  property  tax,  entirely 
administered  as  it  w^as,  by  underpaid  county  assessors.  No 
central  authority  could  supervise,  review  and  equalize  such 
assessments  as  between  counties,  classes  of  property  or  individ- 
uals.    The  next  legislature  (1915)  abolished  that  commission. 
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But  the  commission  had  not  been  in  vain.  It  demonstrated 
the  limitations  of  the  laws  and  of  the  Constitution.  The 
legislature  that  abolished  the  commission  submitted  the  amend- 
ment to  the  people  that  has  been  read  and  that  afterwards 
was  written  into  the  organic  law.  Actual  supervision,  review 
and  equalization  had  become  possible. 

The  legislature  of  1917  was  the  first  to  meet  after  the  adop- 
tion of  this  amendment.  It  sought  to  make  the  amendment 
operative  and  to  enact  legislation  that  would  overcome  the  tax 
inequalities.  The  Senate  and  the  House  each  appointed  a 
committee  of  its  own  to  examine  into  the  assessment  and  taxa- 
tion of  property  in  Montana.  Both  committees  made  as  ex- 
haustive and  as  careful  investigations  as  was  pennitted  in  the 
limited  time.  Their  recommendations  necessarily  were  nar- 
row and  inadequate.  The  amendment  to  the  Constitution  was 
not  then  put  into  ejffect.  To  meet  a  deficit  in  the  state's 
revenue,  because  the  le\y  is  limited  to  2i/2  mills  by  the  Con- 
stitution, that  legislature  (1917)  did  provide  for  license  taxes 
on  three  classes  of  corporations.  This  revenue  was  to  be  for 
the  exclusive  use  and  benefit  of  the  state  of  Montana.  One 
of  these  was  a  corporation  license  tax.  This  imposed  a  license 
tax  of  one  per  centum  on  the  earnings  of  certain  corporations 
doing  business  in  the  state  of  Montana.  The  basis  for  this 
tax  was  the  gross  earnings,  less  the  necessary  expenses  of 
operation  and  maintenance,  losses  actually  sustained  and 
charged  off  during  the  year,  interest  paid  on  indebtedness, 
taxes  and  license  fees,  and  an  arbitrary  deduction  of  ten 
thousand  dollars.  No  appropriation  was  made  to  carry  the  law 
into  effect.  Nevertheless  the  revenue  from  this  license  tax  in 
1917  and  1918,  reached  a  total  of  $1,361,129.53.  Approxi- 
mately one-half  of  this  sum  was  paid  by  the  mining  industry. 
This  law  was  amended  in  1919  by  reducing  the  amount  of  the 
arbitrary"  deduction  from  $10,000  to  $2,500.  An  appropria- 
tion was  also  made  for  the  State  Treasurer  to  enforce  the  law 
and  defray  the  expenses  incident  to  its  administration.  But 
for  the  energy  of  the  State  Treasurer,  "non-finaneed"  as  he 
was  in  1917  and  1918,  the  revenue  received  from  this  law 
would  have  been  only  such  voluntary  contributions  as  the 
corporations  saw  fit  to  make.     It  is  to  be  said,  however,  that 
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they  generally  and  willingly  complied  with  the  law.  The 
extent  of  this  compliance  is  measured  b}^  the  large  revenue 
that  was  realized  b}-  the  state  therefrom. 

The  legislature  of  1917  also  provided  for  the  assessment 
and  collection  of  a  license  tax  of  five  per  centum  on  the  gross 
receipts  of  private  car  lines,  from  business  done  in  the  state 
and  further  provided  for  the  assessment  and  collection  of  a 
license  tax  of  two  and  one-half  per  centum  on  tiie  gross  re- 
ceipts of  express  companies,  from  business  done  in  the  state. 
The  total  taxes  collected  from  these  two  sources  in  1917  and 
1918  were — private  car  lines  $11,013.70,  express  companies 
$34,051.71. 

The  Senate  and  House  committees,  having  made  only  general 
and  inclusive  findings  and  recommendations  in  1917,  as  noted, 
still  left  open  the  enforcement  of  the  new  amendment  to  the 
Constitution  and  the  enactment  of  other  necessary  tax  legis- 
lation. In  order  to  continue  the  legislative  investigations  and 
make  further  and  proper  recommendations,  including  a  draft 
of  proposed  laws,  that  legislature  created  a  temporary'  tax  and 
license  commission.  Three  men  of  the  highest  standing  were 
named  as  its  members.  The  commission  was  given  a  sufficient 
appropriation  and  ample  authority.  Neither  partisan,  sec- 
tional, business  or  personal  interests,  entered  into  its  con- 
siderations. Different  views  may  be  had  as  to  its  report  and 
its  recommendations,  but  its  sincerity  and  impartiality  admit 
only  of  commendation. 

That  commission  made  a  careful  study  of  the  work  of  this 
Association.  ]\Iany  suggestions  and  helps  were  received  there- 
from. These  aided  the  commission  to  reach  an  understanding 
of  the  progress  in  other  states.  Especially  was  this  true  when 
these  were  applicable  to  the  needs  of  Montana.  That  com- 
mission was  equally  under  obligations  to  state  tax  commis- 
sions, economists  and  others,  for  their  generous  and  unselfish 
interest  and  help.  The  state  and  county  officers  and  the 
citizens  of  Montana,  also  gave  substantial  aid  and  co-oper- 
ation. It  is  doubtful  if  any  advisory  body  has  worked  under 
more  attractive  conditions. 

The  recommendations  of  that  commission  were  embodied 
in  a  report  and  in  five  bills  submitted  by  it  to  the  legislature 


MOXTAXA  PKOBLEMS  109 

I 

that  met  last  January.  The  first  bill  proposed  that  a  perma- 
nent tax  commission  of  three  members,  should  be  created,  to 
aid  and  work  with  the  state  board  of  equalization,  with  the 
county  boards  of  equalization  and  with  the  county  assessors. 
By  this  bill,  such  a  tax  commission  would  have  been  required 
to  enforce  the  laws  relating  to  taxation ;  assist  in  prosecutions 
to  remove  any  assessing  or  taxing  officer  from  office  for  failure 
to  perform  his  duty ;  require  all  corporations  and  individuals 
to  furnish  information  with  reference  to  their  property ;  sub- 
poena witnesses  and  require  the  production  of  books  and 
papers.  The  commission,  or  one  or  more  members  thereof, 
was  also  to  be  required  to  \isit  each  county  in  the  state,  once 
a  year,  to  investigate  the  administration  of  the  tax  laws. 

Such  a  commission  could  not  have  been  vested  with  the  fiuaal 
powers  of  super^dsion,  review  and  equalization,  as  these  were 
delegated  by  the  Constitution  solely  to  the  state  board  of 
equalization.  But  the  commission  would  have  had  ample 
powers  to  enforce  the  laws  relating  to  taxation.  The  state 
board  of  equalization  is  composed  of  elective  state  officers 
whose  other  duties  make  it  difficult  or  impossible  for  them  to 
give  the  necessary  attention  to  a  complete  and  careful  ad- 
ministration of  the  revenue  laws.  The  bill,  as  drawn  by  the 
temporary  commission,  was  amended  by  the  legislature  nam- 
ing the  commissioners.  The  Governor  of  Montana,  following 
the  precedent  of  former  executives  in  similar  instances,  re- 
turned the  bill  with  his  veto  to  the  House  where  it  had  origin- 
ated. It  failed  to  receive  the  necessary  two-thirds  vote  and 
did  not  become  a  law. 

The  second  bill  proposed  by  the  temporarj^  commission  and 
recommended  by  it  to  the  legislature,  was  the  submission  of  an 
amendment  to  the  Constitution  to  create  a  permanent  tax 
commission  of  three  members  which  will  possess  all  of  the 
powers  now  vested  in  the  state  board  of  equalization,  this 
latter  board  to  be  thereby  abolished.  This  bill  was  passed  by 
the  legislature  and  became  a  law  with  the  approval  of  the 
Governor.  The  people  will  vote  upon  this  proposed  amend- 
ment at  the  general  election  in  1920.  The  advocates  of  tax 
reform  in  Montana  sincerely  hope  that  this  amendment  will 
be  written  into  the  Constitution. 
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The  third  and  fourth  bills  recommended  by  the  temporary 
commission,  also  became  laws.  These  prescribe  and  make  man- 
datory the  powers  and  duties  of  the  state  board  of  equalization, 
that  were  granted  to  it  by  the  amendment  of  1916  and  provide 
for  the  assessment  by  that  board,  of  all  properties  operated  in 
more  than  one  county  and  which  constitute  a  single  and  con- 
tinuous property  throughout  more  than  one  county. 

The  fifth  bill  recommended  by  the  temporary  tax  com- 
mission, also  became  a  law\  This  provided  for  the  classifica- 
tion of  all  taxable  property  in  the  state  for  the  purpose  of 
taxation  and  fixed  the  percentage  of  the  true  and  full  value 
of  each  class  to  be  taken  and  used  as  the  basis  for  the  imposi- 
tion of  the  tax  thereon.  Thus  Montana  discarded  the  general 
property  tax  and  set  up  a  classified  property  tax  in  its  stead, 
as  the  most  modem,  economical  and  equitable  system  per- 
mitted to  it  by  the  present  constitution. 

The  Montana  classification  law  was  patterned  after  the 
Minnesota  classification  law.  In  a  general  w^ay,  the  classifica- 
tions are  as  follows : 

Class  I.     Net  proceeds  of  mines — 100  per  cent. 

II.     Most  of  the  property  exempt  from  execution — 
20  per  cent. 

III.  Livestock,  merchandise  and  products  of  agricul- 
ture— 331/^  per  cent. 

IV.  Land  and  improvements  and  manufacturing  ma- 
chinery— 30  per  cent. 

V.     Moneys  and  credits — 7  per  cent. 
VI.     Shares   of   stock   in   banking   corporations — ^40 
per  cent. 
VII.     All  other  property — 40  per  cent. 
No  claim  is  made  that  this  new  law  is  a  perfect  law  nor 
that  it  will  be  a  panacea  for  ever>^  evil  in  taxation.     But  it 
"meshes"  with  the  Montana  Constitution  and  the  needs  of 
the  state,  as  far  as  good  judgment  can  go.     It  will  bring  to 
Montana  approximate  equality  instead  of  gross  inequality. 
Administration  may  disclose  further  weaknesses  in  both  the 
Constitution  and  in  the  statutory  laws.     These  will  be  cor- 
rected as  they  shall  be  determined.     But  the  classified  prop- 
erty tax  law  of  Montana  is  a  step   forward.     Every  legal 
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agency  is  being  exerted  to  enforce  its  provisions  and  the  pro- 
\'isions  of  everv'  other  law  in  Montana  that  relate  to  revenue 
and  taxation. 

The  Montana  classification  law  had  to  conform  with  the 
Constitution,  which  provides  that  the  legislature  shall  pre- 
scribe such  regidations  as  shall  secure  a  just  valuation  for 
taxation,  of  all  taxable  property.  For  this  reason  it  presents 
some  phases  that  may  be  novel  and  worthy  of  mention  at  this 
time. 

The  law  has  nothing  whatever  to  do  with  the  assessment 
of  property.  The  ^Montana  law  has  always  required  and  still 
requires  that  all  taxable  property  shall  be  assessed  at  its  full 
cash  value.  Nor  does  the  new  law  concern  equalizations.  The 
assessor  determines  the  full  cash  value  of  all  of  the  taxable 
property  in  his  county  and  so  enters  it  upon  his  tax  rolls. 
The  county  boards  of  equalization  and  the  state  board  of 
equalization,  equalize  these  full  cash  values,  the  tax  rolls  being 
amended  to  conform  with  their  findings  as  to  such  full  cash 
value.  It  is  then  that  the  county  clerk  extends  the  rolls, 
using  the  percentages  provided  in  the  classification  law  for 
each  class  of  property  to  determine  the  basis  for  the  imposi- 
tion of  the  tax.  The  tax  is  then  calculated  on  these  bases  by 
using  the  levies  that  have  been  fixed  in  and  for  each  of  the 
legal  subdivisions.  By  this  method,  every  subdi\dsion  derives 
an  equal  and  proportionate  revenue  from  all  of  the  classes  of 
property  situated  therein.  Neither  the  state,  a  county,  a  city 
or  a  school  district  would  have  any  fixed  or  arbitrary  percent- 
age of  the  revenue  were  this  derived  from  a  flat  rate  upon 
any  class  of  property. 

While  the  idea  of  "classification"  generally,  is  based  upon 
ability  to  pay,  according  to  productivity  and  benefits  received, 
one  purpose  is  to  decoy  all  taxable  property  onto  the  tax  rolls. 
This  is  especially  true  in  regard  to  money,  stocks,  bonds,  sol- 
vent credits  and  other  intangible  personal  property.  To  bring 
these  onto  the  tax  rolls,  some  states  have  taxed  this  class  of 
property  at  a  flat  rate.  The  Montana  method  is  to  use  seven 
per  cent  of  the  full  and  true  value  of  such  property  as  the 
basis  for  the  imposition  of  the  tax,  according  to  the  method 
already  noted.     This  was  because  of  the  valuation  requirement 
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in  the  Constitution.     For  the  current  year,  this  percentage 
on  the  average  will  be  equivalent  to  a  flat  rate  of  2.8  mills. 

The  Montana  classification  law  guarantees  to  every  property 
owner  the  percentage  of  the  true  and  full  value  of  each  class 
of  his  property  that  will  be  taken  and  used  as  the  basis  for 
the  imposition  of  his  tax.  The  use  of  the  true  and  full  values 
of  all  taxable  property  on  the  assessment  rolls,  and  for  the 
purposes  of  equalization,  will  avoid  the  confusion  that  arises  in 
the  minds  of  taxpayers  and  boards  of  equalization,  from  com- 
paring percentage  assessments.  The  application  of  the  Mon- 
tana classification  law  is  only  a  detail  to  be  performed  by  the 
county  clerk  when  extending  the  rolls  and  computing  the  taxes. 

The  legislature  in  1919  provided  for  the  classification  of 
lands  in  the  state  of  Montana  for  assessment  and  taxation  pur- 
poses, authorized  boards  of  county  commissioners  to  cause 
such  classifications  to  be  made,  and  provided  a  tax  levy  to 
pay  the  cost  thereof.  This  legislation  may  be  novel.  Since 
it  has  brought  forth  wide  interest  and  discussion,  a  brief  re- 
view will  be  given  to  it.  This  legislation  was  not  recom- 
mended by  the  Tax  and  License  Commission  although  favor- 
ably' looked  upon  after  the  bill  had  been  introduced  into  the 
Senate. 

This  law  makes  it  the  duty  of  the  state  board  of  equalization 
to  provide  a  general  and  uniform  method  of  classifying  tax- 
able lands,  for  the  purposes  for  which  they  are  valuable,  so  as 
to  secure  an  equitable  and  uniform  basis  of  assessment  of  said 
lands  for  purposes  of  taxation.  It  also  makes  it  the  duty  of 
the  board  of  county  commissioners  of  each  county,  to  provide 
for  the  classification  of  all  lands  within  their  respective  coun- 
ties, in  such  manner  as  they  may  see  fit  and  to  keep  a  record 
thereof,  upon  such  maps  and  plats  and  to  enter  it  in  such 
books  as  are  prescribed  by  the  state  board  of  equalization. 
Such  maps,  plats  and  books  shall  be  official  records  of  the 
county.  The  law  requires  all  lands  to  be  classified  into  the 
following  classes:  agricultural,  irrigated,  non-irrigated  graz- 
ing, timber  and  stump  and  those  valuable  for  mining,  stone, 
coal  or  other  mineral  deposits.  Authority  is  given  the  state 
board  of  equalization  to  provide  for  such  additional  sub- 
divisions of  classification   as  it  may   deem   proper.      Lands 
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which  may  be  valuable  for  more  than  one  purpose  are  to  be  so 
classified.  All  lands  must  be  classified  in  accordance  with 
the  legal  subdivisions  thereof.  The  classification  must  be 
full,  complete  and  accurate  and  be  used  as  the  basis  upon 
which  land  values  shall  be  fixed  for  purposes  of  assessment  and 
taxation  and  it  is  made  the  duty  of  the  county  assessor  to 
assess  all  lands  for  purposes  of  taxation  in  accordance  with 
the  classification. 

After  pro^^ding  for  a  classification  fund  in  each  county,  to 
be  created  by  a  special  tax  levy  and  the  payment  therefrom 
of  the  cost  of  classification,  the  law  concludes  by  making  it 
the  duty  of  county  commissioners  to  forward  by  registered 
mail,  with  a  request  for  a  return  card,  to  every  owner,  notice 
of  the  classification  of  his  land  and  requires  the  board  of 
county  commissioners  to  investigate  and  determine  the  true 
and  correct  classification  of  such  land,  when  the  owner  is 
dissatisfied  with  the  classification  as  first  made  and  returned. 

These  are  the  features  of  the  Montana  land  classification 
law.  Broadly  stated,  its  purpose  is  to  put  into  an  official 
record  all  of  the  reasonably  permanent  features  of  the  taxable 
land  in  the  state.  Railroads,  highways,  buildings,  fences, 
telegraph  and  telephone  lines,  streams,  irrigating  ditches  and 
canals,  lakes,  swamps  and  every  physical  feature  are  required 
to  be  shown  on  the  plats  and  record,  as  well  as  the  different 
classifications  of  land  in  every  legal  subdivision  of  forty  acres. 

The  purpose  primarily,  of  this  land  classification,  was  to 
make  available  for  each  county  assessor,  every  physical  factor 
entering  into  land  values.  Being  an  official  record,  it  will  be 
a  reliable  reference  for  mortgage  loan  companies  and  pur- 
chasers of  land,  to  confirm  the  representations  of  borrowers 
and  vendors.  It  is  to  the  interest  of  every  land  o\\Tier  to  see 
that  his  land  is  exactly  classified,  not  only  that  it  may  be  taxed 
equitably,  but  that  his  assessment  is  at  its  true  and  full  value 
and  so  becomes  a  reliable  basis  for  loan  or  sale  purposes.  No 
taxpayer  can  afford  to  have  his  land  improperly  classified. 
If  he  seeks  to  escape  his  share  of  taxation,  he  jeopardizes  his 
interests  in  other  ways  and  vice  versa.  Montana  land  owners 
well  may  and  properly  should,  demand  that  legislation  shall 
be  enacted  to  disclose  the  true  and  full  value  of  every  class 
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of  property  in  the  state  as  inexorably  and  as  exactly  as  this 
law  will  disclose  the  full  and  true  value  of  land. 

The  classification  of  the  taxable  land  is  now  under  way 
throughout  the  state.  Some  counties  hope  to  complete  this 
work  within  twelve  months.  In  other  counties,  two  years  may 
pass  before  it  will  be  completed.  When  this  shall  have  been 
done  and  an  accurate  appraisal  is  made  every  year  by  com- 
petent assessors  and  deputies,  it  is  believed  that  Montana  will 
have  not  only  an  equitable  assessment  of  its  taxable  lands  but 
also  exact  and  complete  land  data  for  every  private  and  public 
purpose. 

Such  are  the  beginnings  that  have  been  made  toward  a 
better  tax  system  in  ^Montana.  With  the  immediate  adop- 
tion of  uniform  assessment  lists,  uniform  tax  rolls,  uniform 
ownership  books;  with  uniform  supervision  and  uniform 
equalization,  Montana  looks  to  the  future  and  is  unafraid. 
She  stands  proud  of  her  ambition  and  invites  attention  to 
her  advance  in  matters  relating  to  revenue  and  taxation.  The 
tremendous  total  of  details  and  vexations  incident  to  such  a 
transition  does  not  discourage  those  who  are  to  administer  the 
laws. 

No  otlier  state  presents  more  interesting  phases  of  taxation 
than  Montana.  Lying  at  altitudes  ranging  from  2200  feet  to 
11000  feet  above  sea  level,  it  lends  itself  to  every  industry. 
In  agriculture,  stock  raising,  timber,  metal  mining,  water 
power,  fuel,  building  materials  and  other  resources,  it  is  un- 
excelled, and  each  industry  is  constantly  presenting  new  prob- 
lems for  exact  classification,  according  to  productivity  and 
ability. 

In  the  taxation  of  land  alone,  homesteaded  lands,  alloted 
lands,  "script"  land,  ceded  lands,  state  land-grant  lands, 
Indian  lands,  coal  lauds,  placer  and  quartz  mining  claims, 
mineral  reservations,  state  lands  leased  and  sold,  lands  in 
railroad  land  grants,  lands  in  forest  reserves,  lands  privately 
owned  in  national  parks,  timber  and  cut-over  timber  lands, 
lands  in  the  Carey  and  in  the  U.  S.  Reclamation  projects, 
lands  in  irrigation  districts,  waste  lands  and  all  other  lands, 
must  often  be  valued  differently^  for  assessment  purposes  be- 
cause of  the  United  States  Statutes,  the  provisions  of  the 
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Constitution  of  Montana  and  the  statutory  laws.  These  often 
have  to  be  further  interpreted  or  modified  by  reason  of  the 
decisions  of  the  federal  and  state  courts  as  to  their  proper 
assessment  and  taxation. 

The  constitutional  amendment  to  be  submitted  to  the  people, 
that  provides  for  a  permanent  tax  commission  with  full  powers 
of  supervision  and  equalization ;  the  energization  by  law  of  the 
state  board  of  equalization ;  the  assessment  by  the  state  board 
of  equalization  of  all  properties  constituting  a  single  and  con- 
tinous  property  operated  in  more  than  one  county;  and  the 
classification  of  taxable  property  for  purposes  of  taxation,  are 
the  basic  changes  that  have  been  wrought  in  Montana  during 
the  current  year.  They  provide  a  broad  and  safe  foundation 
for  the  future.  The  superstructure  is  yet  to  be  completed. 
Many  rough  materials  remain  to  be  fashioned  into  a  complete 
and  perfect  whole.  To  enumerate  them  would  be  premature. 
In  the  absence  of  complete  data  the  degree  of  their  perfection 
or  the  extent  of  their  crudeness  cannot  even  be  stated  ap- 
proximately. 

[Adjournment  of  Session.] 


THIRD  SESSION,  TUESDAY  EVENING,  JUNE  17,  1919 

Round  Table 

Permanent  Chairman  Armson  -.  Gentlemen,  if  you  ^vill 
come  to  order  we  will  proceed  with  tlie  third  session  of  the 
conference.  It  is  my  pleasure  to  introduce  as  chairman  of 
this  session  Mr.  Link  of  Colorado,  wlio  will  preside  over  the 
round  table  session. 

Chairman  Link:  Gentlemen  of  the  conference,  it  gives  me 
pleasure  and  a  sense  of  responsibilit5^  to  preside  at  this  round 
table  session.  During  the  life  of  our  association  we  have 
found  that  round  table  sessions  are  among  the  very  best  we 
have  because  it  gives  a  chance  to  clean  the  slate ;  it  gives  us 
freedom  to  discuss  any  points  about  any  papers  that  have  been 
read,  to  bring  up  any  subjects  that  have  not  been  discussed. 
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or  to  ask  auy  questions  that  we  may  want  discussed.  We 
therefore  wish  you  to  feel  at  perfect  ease  and  we  wish  as 
manj^  of  you  as  possible  to  be  free  to  take  part  in  these 
discussions. 

To  expedite  business  it  will  probably  be  well  for  us  to  start 
on  the  papers  that  were  read  today  and  not  discussed.  The 
first  one  was  on  the  taxation  of  banks,  and  we  have  not  only 
a  veteran  tax  commissioner  of  one  of  our  splendid  states  but 
a  veteran  of  our  civil  war  in  the  person  of  our  ex-president, 
Mr.  Howe,  to  lead  the  discussion. 

SxiMUEL  T.  How^E  OP  Kansas:  Mr.  Chairman  and  gentle- 
men, we  have  had  some  troubles  with  bank  assessments  in  our 
state,  as  you  have  all  had,  probably.  We  have  a  constitution 
which  requires  banks  to  be  taxed  upon  their  bills  discounted, 
notes,  mortgages,  and  everything  of  that  sort.  The  federal 
law  regulates  the  taxation  of  national  banks  and  our  state  has 
made  similar  provision  for  state  banks,  so  the  federal  law  has 
nullified  our  constitution  in  that  respect.  Until  quite  recently 
we  had  a  law  which  assessed  bank  shares  practically  on  the 
basis  of  capital,  surplus,  and  undivided  profits.  In  recent  j^ears 
it  has  been  required  that  stock  corporations  are  assessable  at 
figures  which  included  the  tangible  value  and  we  felt  con- 
strained to  make  it  the  same  in  regard  to  banks.  Therefore, 
year  before  last,  we  gave  instructions  to  the  assessors,  in 
accordance  with  supreme  court  decisions,  to  assess  the  banks 
at  their  actual  value  in  money.  The  result  was  so  disastrous 
that  we  never  tried  it  again,  nor  would  we  ever  try  it  again. 
We  had  about  one  thousand  assessors,  I  guess,  who  assessed 
shares  of  banks.  They  were  not  qualified.  You  know  how 
township  assessors  are  selected, — with  no  idea  at  all  of  their 
qualifications.  They  cannot  assess  any  kind  of  property,  much 
less  stock  of  banks.  We  had  such  unreliable,  such  unequal 
taxation,  that  last  winter  we  had  the  legislature  amend  the 
law  so  as  to  put  it  back  under  the  old  plan.  There  is  a  statute 
in  our  state  which  provides  that  a  bank  may  not  invest  more 
than  one-third  of  its  combined  capital  and  surplus  in  real 
estate.  There  is  also  a  statute  providing  that  the  capital  of 
a  state  bank  invested  in  real  estate  shall  be  deducted  from  the 
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assessment  of  the  shares.  We  held  that  not  all  the  real  estate 
required  by  the  bank  in  the  transaction  of  its  business,  was 
invested  capital.  We  considered  that  there  might  be  some 
depositors'  money  invested  in  real  estate.  So  we  instructed  the 
assessors  to  take  only  one-third  of  the  combined  capital  and 
surplus  invested  in  the  home  office  which  we  considered  was 
all  that  could  be  included  of  the  capital.  We  undertook  to 
make  the  rule  apply  to  national  bank  shares  as  well.  The 
national  banks  protested  and  finally  we  made  a  concrete  case 
for  the  supreme  court.  The  supreme  court  decided  that  state 
banks  were  limited  to  a  deduction  of  one-third  of  the  capital 
and  surplus  and  that  the  assessment  of  shares  of  national 
banks  was  unlimited;  they  might  deduct  the  whole  of  the 
capital  and  surplus  invested  in  real  estate.  So  of  necessity 
there  had  to  be  some  sort  of  legislation  to  produce  equality 
and  the  legislature  of  last  winter  amended  the  law.  We  are 
expecting  better  results  than  we  got  last  year. 

T.  E.  Lyons  of  Wisconsin  :  I  want  to  ask  Judge  Howe  if 
the  statute  limits  the  amount  of  capital  that  can  be  invested 
in  real  estate. 

IMr.  Howe  :  Yes.  Our  statute  limits  the  amount  that  state 
banks  can  invest  in  home  office  buildings  to  one-third  of  the 
combined  capital  and  surplus  and  also  limits  other  real  estate 
which  they  may  acquire  in  the  transaction  of  business  to  one- 
third  of  the  combined  capital  and  surplus,  and  they  may  not 
hold  such  real  estate  more  than  five  years. 

Mr.  Lyons:  You  have  abandoned  the  attempt  to  measure 
the  franchise  value  ? 

Mr.  Howe  :  Yes,  I  think  so. 

Mr.  Lyons  :  What  are  the  elements  of  value  ? 

Mr.  Howe  :  Capital,  surplus  and  undivided  profits ;  and  all 
side  accounts  which  do  not  appear  as  capital  accounts,  any 
charged-off  matters  which  appear  as  depositors'  accounts  or 
in  the  hands  of  trustees  or  which  belong  to  the  stockholders, — 
anything  of  that  sort  is  counted  as  undivided  profits. 
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Mr.  Armson  :  I  understood  from  your  remarks  that  your  as- 
sessment of  banks,  when  you  attempted  to  reach  intangible 
value,  was  unequal.  On  the  larger  banks,  banks  with  which 
your  commission  woidd  be  familiar,  did  you  get  a  greater  or 
less  value  than  when  you  attempted  to  reach  intangible  values  ? 

J\Ir.  Howe  :  Some  a  larger  value,  some  a  less  value ;  it  was 
very  unsatisfactory. 

Mr.  Lyons:  You  would  find  this  situation;  that  two  banks 
of  exactly  the  same  capital,  surplus  and  undivided  profits 
have  widely  different  earning  power? 

Mr.  Howe:  That  is  true,  but  when  you  have  taken  all  the 
property  that  the  shareholders  own,  you  have  practically  all 
the  value  of  their  shares. 

]\Ir.  Lyons  :  I  suppose  you  have  all  seen  banks  in  liquidation 
and  know  that  when  they  liquidate  they  very  seldom  pay  the 
shareholders  anything,  so  it  is  a  fair  proposition  that  earning 
power  should  be  considered. 

Mr.  Armson  :  Three  years  ago,  'Mr.  Howe,  the  Minnesota 
Tax  Commission  assessed  banks  in  Minnesota  on  the  basis 
of  capital,  surplus  and  undivided  profits,  as  you  have  de- 
scribed, and  we  included  side  funds,  stockholders'  reserves  and 
special  reserves — all  such  reserves.  The  tax  commission  made 
a  very  close  investigation  of  the  market  value  of  shares  of 
bank  stock  in  St.  Paul  and  Minneapolis,  our  two  larger  cities, 
and  we  found  that  the  assessment  on  the  basis  of  capital, 
surplus,  undivided  profits  and  special  reserves  fairly  repre- 
sented the  market  value  of  such  shares  of  stock  measured  by 
actual  sales  or  by  the  ' '  asked  and  bid ' '  quotations  in  financial 
journals. 

Mr.  Howe  :  You  have  in  your  state  two  large  cities  where 
you  can  find  market  value.  We  haven 't  anything  of  that  sort 
in  our  state,  where  we  may  possibly  have  a  sale  of  one  or  two 
shares  of  stock.  Sometimes  more  is  given  for  shares  of  stock 
than  they  are  really  worth,  in  order  to  get  control,  or  some- 
thing of  that  sort,  and  it  may  not  represent  actual  value. 
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Such  miscellaueous  sales  of  shares  of  stock,  it  seems  to  me, 
may  not  be  relied  on. 

J.  A.  Scott  of  Kentucky  :  Do  you  take  into  consideration 
the  assessed  value  of  other  property  ?  In  other  words  do  you 
equalize  banks  shares  with  other  property? 

Mr.  Howe  :  We  attempt  to  assess  all  property  in  our  state 
at  its  actual  value. 

Mr.  Lyons  :  Then,  if  bank  stock  has  a  selling  value  in  excess 
of  the  capital,  surplus  and  undivided  profits,  what  do  you  do 
with  it  ? 

Mr.  Howe:  As  a  matter  of  fact  this  doesn't  happen  often. 
As  I  say,  there  are  never  any  sales  of  shares  of  stock  at  a  figure 
which  could  be  obtained  for  all  the  shares  of  stock;  there  is 
only  an  exceptional  transfer;  they  are  usually  small  sales, 
for  special  reasons.  I  think  as  a  general  proposition,  as  I  said 
before,  that  when  you  have  taken  the  capital,  surplus  and 
undivided  profits  and  all  special  accounts, — special  reserves, — 
you  will  get  pretty  nearly  the  value  of  the  shares  of  stock. 

IVIr.  Lyons  :  We  very  often  have  this  situation.  I  do  not 
say  that  our  statute  is  the  same  as  yours.  We  have  the  full 
value  statute.  As  a  rough  guide  to  the  assessment  of  banks, 
we  say  as  you  do  that  the  capital,  surplus,  and  undivided 
profits  is  a  starting  point,  but  that  in  reality  represents  dis- 
solution value.  That  is  what  it  amounts  to;  that  is  what  its 
stockholders  A\all  get  if  the  bank  dissolves.  In  the  case  of  a 
prosperous  bank  paying  substantial  dividends,  with  heavy 
deposits,  the  stock  is  often  worth  very  much  more.  There  are 
Milwaukee  banks,  Madison  banks,  La  Crosse  banks — a  number 
of  banks  throughout  the  state  of  Wisconsin,  where  the  stock 
is  worth  from  50  to  100  per  cent  more  than  that  would  show, 
and  a  few  of  them  are  quoted  on  tlie  market,  Milwaukee  banks 
particularly.  The  question  is  just  what  to  do.  The  statute 
requires  full  value  assessment;  the  local  assessors  too  are 
very  incompetent  to  measure  that  franchise  value  generally, 
and  the  earnings  of  the  banks  are  not  reported  in  the  financial 
statements.     Just  the  asset  and  liability  statements  are  pub- 
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lished,  and  yet  Ave  have  to  face  that  situation.  In  the  process 
of  reassessing,  in  a  few  cities,  cases  came  up  where  they  have 
two  banks  of  exactly  the  same  capital,  surplus  and  undivided 
profits,  but  of  widely  different  earning  power.  Everybody 
would  have  paid  more  money — anyone  with  any  interest  in 
the  bank  would  have  paid  more  money  for  the  one.  The 
stock  with  the  larger  earnings  would  bring  a  much  higher  price 
than  the  other.  What  I  point  out  is  that  the  actual  selling 
value  basis  leads  to  quite  inevitable  results. 

]Mr.  How^e  :  There  is  nothing  in  our  statute  which  prohibits 
a  different  assessment  in  the  case  you  speak  of ;  it  simply  pro- 
vides that  capital,  surplus  and  undivided  profits  and  all  side 
accounts  belonging  to  the  stockholders  shall  be  the  base  for 
taxation.  It  does  not  mean  that  there  is  no  larger  value  in 
it  than  those  items  represent. 

Mr.  Lyons  :  Those  are  elements  to  be  considered. 

Mr.  Howe  :  They  are  elements  to  be  considered  as  the  basis. 
We  have  a  state  four  hundred  miles  long.  If  you  capitalize 
the  net  earnings  of  the  bank  in  order  to  ascertain  the  value  of 
the  shares  in  one  part  of  the  state  at  one  rate,  and  in  another 
part  of  the  state  at  another  rate,  you  introduce  an  element 
of  inequality  there.  If  you  had  a  state  board  to  do  all  the 
assessing  so  that  they  could  get  uniformity,  it  would  be  all 
right,  but  with  the  machinery  we  have  to  do  this  work  with, 
we  have  the  utmost  inequalities  possible.  Of  course  the  dis- 
crimination against  national  bank  shares,  having  all  their  real 
estate  deducted  while  only  one-third  is  deducted  from  the 
capital  and  surplus  of  state  banks,  is  practically  removed. 

A.  H.  Dalrymple  of  Massachusetts:  I  was  going  to  ask 
the  gentleman  if  he  could  reconcile  the  taxation  of  national 
bank  shares  as  a  tax  against  the  individual  rather  than  against 
the  bank,  when  this  condition  sometimes  occurs,  in  large  banks 
particularly.  The  stockholders'  list  will  include  non-residents, 
people  who  live  outside  the  state.  How  can  the  state  or  how 
has  the  state  any  authority  to  collect  a  tax  against  the  in- 
dividual on  those  particular  bank  shares  ? 
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jVIr.  Howe:  By  permission  of  the  federal  law.  The  state 
can  pass  a  law  taxing  all  those  shares  and  the  bank  pays  the 
tax.     You  don't  have  to  go  after  the  shareholders. 

]Mr.  Dalbymple  :  Isn  "t  the  tax  rather  against  the  bank  than 
the  individual  ? 

^Ir.  Ho^ve:  No,  not  at  all.  That  was  decided  by  the  su- 
preme court. 

]\Ir.  Dalrymple:  The  income  tax  law  expressly  states  that 
they  can  tax  only  the  income  from  persons  domiciled  in  Massa- 
chusetts. If  they  can  tax  only  residents  or  those  domiciled 
in  Massachusetts  I  cannot  quite  see  how  they  can  strain  a 
point  and  tax  bank  shares  that  belong  to  non-residents. 

Mr.  Howe:  That  is  the  difference  between  an  income  tax 
and  a  property  tax. 

[Mr.  Dalr}Tnple"s  question  was  here  repeated  as  follows]  : 
I  asked  the  gentleman  if  he  could  reconcile  the  taxation  of 
national  bank  shares  as  a  tax  against  the  individual  rather 
than  against  the  bank,  when  this  condition  sometimes  occurs 
in  large  banks  particularly.  The  stockholders'  list  will  in- 
clude non-residents,  people  who  live  outside  the  state.  How 
has  the  state  any  authority  to  collect  a  tax  against  the  individ- 
ual on  those  particular  bank  shares  ? 

]\Ir.  Howe  :  My  answer  to  that  was  that  the  federal  law 
permits  the  state  to  tax  the  shares  of  stock  of  banks  as  prop- 
erty of  individuals  and  does  not  permit  the  state  to  tax  the 
assets  of  the  bank  except  its  real  estate.  I  stated  further  that 
the  federal  court  has  recognized  a  distinction  between  taxing 
assets  of  a  corporation,  or  a  bank,  and  taxing  the  shares  of 
stock,  by  authorizing  the  deduction  in  the  assessment  of  capital 
stock  or  the  assets  of  a  corporation,  of  exempt  property  owned 
by  the  corporation,  but  does  not  permit  the  deduction  in  the 
assessment  of  shares  of  stock  of  property  exempted  by  the 
federal  government  from  taxation,  such  as  bonds  and  things 
of  that  sort. 
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Henry  ;\I.  Powell  of  New  York:  May  I  add  a  word  in 
coDiiection  with  what  the  speaker  said  ?  A  uoii-resident  owner 
of  bank  stock  cannot  remain  personally  liable  but  remedy  must 
be  against  the  stock,  not  against  the  non-resident  holder  of  the 
stock.  The  court  of  appeals  of  New  York  state  has  held  that 
the  city  of  New  York  cannot  enforce  a  personal  liability  against 
the  owner  of  the  stock.  It  must  pursue  the  other  remedy, 
against  the  stock. 

L.  A.  Tanzer  of  New  York  :  I  would  add  that  the  decision 
of  the  New  York  court  of  appeals  to  which  Mr.  Powell  re- 
ferred, was  an  interpretation  of  the  New  York  statute,  which 
was  held  by  the  court  to  allow  a  remedy  only  in  rem  against 
the  property  and  not  the  enforcement  of  a  personal  liability 
against  the  individual ;  and  the  court  therefore  did  not  have 
to  decide  the  question  whether,  if  the  New  York  legislature 
had  passed  a  statute  purporting  to  enforce  a  personal  liability, 
.it  would  have  power  to  do  so.  That  question  was  not  neces- 
sarily involved  in  the  decision  of  the  court  of  appeals.  The 
statute  in  that  case,  as  it  was  interpreted  by  the  court  of  ap- 
peals, only  allowed  a  proceeding  in  rem  and  therefore  the 
court  held  that  the  individual  could  not  be  held  personally 
liable.  It  is  time  that  the  opinion  contained  some  dicta  which 
have  been  interpreted  as  holding  that  a  non-resident  cannot 
in  such  a  case  be  personally  liable;  but  I  would  not  want  to 
believe  that  if  that  question  ever  came  squarely  before  the 
court  that  Avould  be  the  holding. 

Mr.  Powell  :  The  New  York  statute  is  very  much  the  same 
as  the  statute  in  other  states  in  connection  with  the  taxation 
of  bank  stock,  or  was  at  that  time. 

Mr.  Tanzer  :  The  point  is  that  the  New  York  statute  as  it 
was  interpreted  by  the  court  only  allows  an  enforcement  in 
rem  against  the  property  and  did  not  allow  the  enforcement 
of  a  personal  liability  against  the  indi\ddual,  so  that  the  ques- 
tion of  jurisdiction  to  enforce  such  a  personal  liability,  was 
not  directly  involved. 

Mr.  Powell  :  As  I  remember  the  case,  these  were  the  facts. 
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The  state  of  New  York  gave  two  remedies,  one  by  an  action 
in  personam^  against  the  o-svner  of  the  stock  and  another  by  an 
action  in  rem  to  foreclose  a  lien  upon  the  stock,  and  the  court 
of  appeals  held  that  where  the  owner  of  the  stock  was  a  non- 
resident the  state  would  have  to  proceed  upon  its  remedy 
in  rem. 

ilE.  Taxzer:  But,  Mr.  Chairman,  as  I  recall  that  case,  the 
court  of  appeals  so  held,  because  it  held  that  the  New  York 
statute — which  Dr.  Adams  has  reminded  me  is  peculiar  in 
that  respect — by  its  terms,  as  interpreted  by  the  court,  re- 
stricted the  personal  liability  to  a  resident  of  New  York,  but 
with  respect  to  non-residents  provided,  by  its  terms,  an  en- 
forcement in  rem. 

Mr.  Powell  :  I  think  the  court  went  further  than  that. 

H.  P.  Sneed  "OF  LouiSL\NA :  With  all  respect  to  the  gentle- 
men who  are  discussing  this  subject,  it  seems  to  be  a  bit  aside 
from  the  purpose  of  this  meeting.  What  this  meeting  is  trying 
to  decide  is  how  to  arrive  at  the  proper  amount  at  which  to 
assess  bank  stock.  We  are  all  very  familiar  with  the  fact  that 
stocks  in  banks,  especially  national  banks,  are  taxed  to  the 
shareholders  direct  and  the  bank  acts  as  payer  of  the  tax. 
So  far  as  the  New  York  statute  is  concerned,  suppose  the 
statute  did  have  the  effect  of  a  judgment  in  person<im,  against 
the  holder  of  the  stock — the  judgment  would  be  worthless 
because  it  would  be  rendered  without  citation  or  servdce.  I 
suggest  that  the  discussion  be  confined  to  the  quantity  of 
valuation  and  not  the  liability  of  the  stock  to  taxation. 

Mr.  Dalrymple  :  It  may  be  interesting  to  the  members  of 
the  convention  that  the  largest  bank  in  Boston  is  now  seeking 
a  remedy  for  the  taxation  of  national  bank  shares  and  is  to 
have  the  case  taken  up  before  the  United  States  court,  as  I 
understand  it. 

Ch.urman  Lixk:  As  to  the  administration  of  bank  assess- 
ment, Mr.  Harrison  thought  that  it  was  impossible  for  local 
officers  to  properly  assess  banks.  I  wish  to  state  that  in 
Colorado  as  in  many  western  states,  we  have  the  elective  as- 
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sessors.  We  do  splendid  work  along  these  lines.  In  Colorado 
we  have  sixty-three  counties  that  very  properly  assess  national 
banks  and  state  banks  along  the  lines  you  have  heard  dis- 
cussed. We  take  what  is  called  the  book  value,  the  sum 
total  of  the  capital,  surplus  and  undivided  profits,  from 
which  value  we  take  the  assessed  value  of  real  estate  owned 
by  those  banks.  In  getting  at  the  exact  value  of  bank  stock, 
several  years  ago  we  worked  out  a  rule  to  add  to  capital,  sur- 
plus and  undivided  profits  5  per  cent  of  the  deposits.  We 
found  by  careful  examination  that  that  gave  a  value  very  close 
to  the  actual  value  of  bank  stock  as  it  went  into  estates  for 
appraisement  under  the  inheritance  tax  and  made  almost  an 
exact  science  of  getting  the  actual  value  of  a  bank.  But  owing 
to  the  fact  that  it  was  so  hard  to  get  other  property  assessed 
up  to  full  100  per  cent  basis,  we  receded  from  the  5  j)er  cent 
and  fell  back  on  the  book  value,  which  we  think  is  a  fairly 
good  value  to  work  upon  for  both  national  and  state  banks. 

OsavB  Leseb  of  ]\Lvryland  :  I  have  had  \erj  positive  views 
on  the  subject  of  a  standard  of  valuation  for  bank  shares,  also 
as  to  the  tribunal  which  should  value  them.  I  pity  the  states 
where  the  shares  are  valued  by  local  assessors  because  mani- 
festly it  would  be  impossible  to  have  any  system  or  uniformity, 
and  it  also  would  be  practically  impossible  to  work  out  any 
system  of  credits  for  real  estate  held  by  banks.  You  could 
not  expect  a  local  assessor  to  know  those  facts  if  a  bank  is 
located  in  some  other  jurisdiction.  I  think  the  one  tiling  to 
be  said  in  favor  of  a  book  value  standard  is  that  it  is  easy  to 
do.  It  is  the  easiest  way :  but  it  is  in  my  judgment  an  erron- 
eous way  of  reaching  the  fair  value  of  bank  stock.  We  have 
in  our  state  a  decision  of  our  highest  court  interpreting  the 
words  "actual  value,"  the  constitution,  holding  that  an  as- 
sessment based  upon  book  value  violates  tlie  constitution,  in- 
asmuch as  it  does  not  produce  actual  value  necessarily.  It 
may  be  of  course  that  there  are  cases  where  the  actual  fair 
selling  value  of  a  share  of  bank  stock  corresponds  to  the  book 
value,  but  as  has  been  said  here  and  as  has  been  said  by  our 
court  there  may  be  two  banks  of  equal  book  value,  equal  capi- 
tal, surplus  and  uudividetl  profits,  and  yet  the  shares  may  be 
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very  imequal  iu  value  because  one  bank  may  have  one  million 
dollars  of  deposits  and  the  other  ten  millions  of  dollars.  In 
other  words,  bank  shares  earn  their  earnings  not  merely  by  the 
capital  paid  in  by  the  stockholders,  or  by  the  earnings  of  the 
assets  of  the  bank,  but  with  the  proceeds  of  borrowed  money 
or  by  money  in  the  form  of  deposits. 

On  that  subject  I  want  to  say  this  further,  that  even  when 
you  get  book  value,  what  is  book  value?  Book  value  is  the 
bank's  valuation  of  its  assets  for  purposes  of  making  a  report 
to  the  comptroller.  Book  value  doesn't  even  necessarily  repre- 
sent the  actual  value  of  the  assets  of  the  bank,  and  that  is 
brought  to  our  attenion  e\erj  day.  When  they  plead  that 
their  book  value  is  greater  than  their  actual  value,  that  the 
securities  have  shrunken  in  value,  the  inference  is  that  they 
have  under\-alued  their  assets  for  some  reason  or  another,  so 
that,  unless  the  assessing  department  is  willing  to  make  a 
separate  appraisement  of  the  assets  you  would  not  have  even 
a  fair  standard  in  book  value.  That  has  always  seemed  to  me 
a  fatal  objection  to  using  book  value.  Now  as  to  how  to  get  at 
it.  TVe  have  in  our  own  city,  perhaps  more  than  in  small 
tOAvns,  a  number  of  banks  where  the  actual  market  value  of 
shares  sold  in  the  market,  exceeds  the  liquidation  value  of  the 
bank.  The  bank  is  a  going  concern.  You  don't  assess  a 
corpse.  You  don't  assess  a  building  on  the  basis  of  what  it 
would  bring  if  the  concern  owning  it  was  broke,  you  assess  it 
as  a  going  concern.  And  now  that  you  have  the  federal  law 
which  gives  to  national  banks  the  right  to  do  a  trust  business, 
to  become  trustees  and  receivers,  and  also  in  many  states 
state  laws  which  permit  state  banks  to  do  that,  because  the 
tendency  is  that  way, — you  "svill  find  a  greater  disproportion 
than  ever  between  liquidation  value,  even  where  fairly  as- 
certained, and  the  fair  selling  value  of  the  shares,  because  a 
bank  could  on  practically  no  capital  at  all,  make  an  enormous 
earning  as  a  trustee  or  as  a  receiver.  So  it  seems  to  me  that 
everything  argues  in  favor  of  getting  away  from  book  value, 
and  even  getting  away  from  actual  liquidation  value.  On  the 
other  hand,  how  should  you  reach  it?  Of  course  where  you 
have  many  sales  on  the  stock  exchange  or  at  auction,  if  that  is 
the  usual  way  of  selling  bank  shares,  it  is  verj^  easy  to  deter- 
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mine  their  fair  exchangeable  value  in  money.  You  are  taxing 
shares.  You  are  not  taxing  the  assets  that  give  value  to 
that  share  in  part.  You  will  find  by  an  analysis  of  figures  that 
there  is  generally  a  pretty  close  correspondence  between  the 
dividend  declared  by  the  bank  and  the  fair  exchangeable 
value  of  that  share,  and  there  is  a  closer  correspondence  in 
the  dividend  than  there  is  in  actual  net  earnings,  because  the 
dividend  represents  the  amount  of  profit  which  the  directors 
feel  can  safely  be  distributed,  with  a  prospect  that  it  will 
not  have  to  be  diminished  in  the  future ;  and  therefore  most  of 
the  sales  of  bank  shares  are  based  upon  the  dividend  rather 
than  the  actual  earning  in  a  particular  year,  and  all  you  have 
to  do  then  is  to  ascertain  what  is  the  fair  rate  of  capitalizing 
the  dividend  distributed.  I  have  found  usually — certainly  at 
the  present  time — that  a  capitalization  of  about  5  per  cent  will 
give  you  a  fair  selling  value  of  the  shares.  As  I  said  in  the 
beginning  I  think  it  is  highly  important  that  the  assessment 
should  be  made  by  a  central  body,  and  for  a  reason  that  I 
omitted  to  mention — a  further  reason  suggested  by  one  of  the 
questions  here — that  that  is  the  only  way  yon  can  reach  all  the 
shares  of  a  bank.  In  the  matter  of  taxing  national  banks 
3'ou  are  limited  to  a  tax  upon  the  shares  ajid  upon  the  real 
estate.  You  are  permitted  to  tax  all  the  shares  of  the  bank 
whether  held  in  the  state  or  out  of  the  state  and  you  can  give 
them  a  situs  in  the  state,  either  where  the  shareholders  live  or 
where  the  bank  is  located.  Now  then,  when  you  have  a  central 
body  that  taxes  the  shares  you  reach  all  of  the  capital  of  the 
bank,  "When  j'ou  pick  them  up  locally  you  only  reach  those 
that  live  in  the  state  and  do  not  reach  half  of  them,  because 
you  have  no  effective  methods  of  assessment,  and  it  strikes  me 
that  it  is  a  verj^  highly  important  thing  that  there  should  be 
for  that  reason  a  central  administration  in  the  assessment  of 
bank  stock. 

Chairman  Link:  Is  there  any  discussion  upon  Professor 
Loeb  's  paper  on  the  historj'  of  Missouri  ? 

J.  F.  ZoiiLER  OP  New  York  :  I  simply  want  to  go  on  record  in 
regard  to  the  income  tax  feature  of  the  Missouri  system  as 
described  by  the  gentleman  who  read  the  paper  today.    My 
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understanding  is  that  ]Missouri  has  imposed  an  income  tax  in 
addition  to  the  other  taxes  which  she  had  at  the  time  the  in- 
come tax  was  imposed.  In  other  words,  the  income  tax  is 
not  in  lieu  of  any  other  tax  but  is  in  addition  to  other  taxation 
in  the  state  of  ^Missouri.  I  understand  further  that  ^lissouri 
undertook  to  impose  a  tax  upon  real  estate  and  also  upon  per- 
sonal property  and  that  she  discovered  the  same  thing  which 
has  been  discovered  in  every  state  in  which  it  has  been  under- 
taken to  impose  a  tax  upon  personal  property,  that  there 
were  great  inequalities  in  the  imposition  of  the  tax.  I  want  to 
suggest  that,  where  that  situation  is  found — the  situation  of  in- 
equality in  the  imposition  of  a  tax  upon  personal  property — 
the  imposing  of  an  income  tax  does  not  in  any  way  cure  those 
inequalities.  What  I  mean  by  this  is  that  if  A  and  B  both 
own  the  same  amount  of  personal  propert}'  and  A  is  taxed  be- 
cause he  happens  to  live  in  a  certain  locality  where  certain 
vigilance  is  maintained,  and  B  is  taxed  on  his  personal  prop- 
erty in  some  other  locality  not  so  ^dgilaut,  if  there  be  inequaUty 
in  the  taxes  of  A  and  B,  the  imposition  of  an  income  tax  on 
A  and  B  does  not  cure  the  inequalities  in  the  imposition  of 
the  personal  property  tax.  The  point  I  want  to  make  here  is 
this,  that  I  do  not  believe  any  state  is  going  to  get  anj^where 
so  far  as  the  curing  of  inequality  is  concerned,  by  imposing  an 
income  tax  in  addition  to  the  other  taxes.  It  seems  to  me 
that  the  income  tax  ought  to  take  the  place  of  the  tax  on  per- 
sonal property.  It  seems  to  me  that  the  personal  property  tax 
is  a  tax  that  cannot  be  actually  administered  and  distributed 
and  it  has  been  demonstrated  that  an  income  tax  can  be. 
Therefore  it  seems  to  me  that  if  you  want  to  change  from  an 
inequitable  system  to  an  equitable  one,  the  thing  to  do  is  to 
abandon  personal  property  taxation  and  substitute  the  income 
tax  in  lieu  of  it,  and  I  believe  that  that  is  one  of  the  ways  of 
curing  the  inequalities  that  exist  in  trjdug  to  assess  and 
administer  a  personal  property  tax.  I  am  not  speaking  from 
the  standpoint  of  the  taxpayer  with  a  view  of  having  him 
escape  his  just  proportion  of  the  tax  burden.  It  does  not 
make  any  difference  to  the  state  whether  they  continue  the 
personal  property  tax  or  not  if  they  impose  an  income  tax  at 
a  high  enough  rate.     They  certainly  can  secure  as  large  or 
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larger  revenue  than  they  were  securing  from,  the  personal  prop- 
erty tax,  and  the  idea  is  that  they  can  assess  everj-body  who 
has  an  income  equitably,  but  you  cannot  assess  everv'body  who 
has  personal  property  equitably.  That  has  been  found  in  the 
history  of  practically  every  state.  So  I  am  sorry  that  Mis- 
souri hasn  't  substituted  the  income  tax  in  lieu  of  this  tax  upon 
personal  property  if,  as  I  understand  the  situation  there,  it  is 
an  inequitable  tax  which  cannot  be  equitably  enforced  and 
which  is  enforced  against  one  individual,  and  not  enforced 
against  another. 

CmviRMAN  LixK:  Hearing  no  discussion  further  on  these 
papers  that  have  been  read,  I  shall  take  it  upon  myself  to 
bring  up  a  question  that  I  think  is  vital  along  the  lines  of  the 
income  tax  as  applied  to  state  and  local  conditions  and  shall 
ask  our  old-time  secretary  to  make  a  few  remarks  upon  the 
advisability  and  possibility  of  hastening  the  time  when  every 
American  state  of  this  Union  can  have  the  income  tax  with 
property  taxes — ''Tommy"  Adams. 

T.  S.  Adams  of  Washington,  D.  C.  :  I  do  not  think  I  have 
anything  very  valuable  to  add  to  this  discussion.  As  a  matter 
of  fact  I  am  very  much  interested  in  bank  taxation.  I  was 
going  to  ask  a  question  of  Judge  Leser  which  I  shall  postpone 
for  a  later  time  now.  The  question  was  this :  is  it  desirable  to 
centralize  in  a  state  tax  commission,  which  may  be  expected 
adequately  to  ascertain  the  market  value  of  bank  shares,  the 
assessment  of  bank  shares  and  leave  the  assessment  of  all  other 
f  onns  of  business  property  in  the  hands  of  the  local  assessor  ? 
That  is  a  problem  that  has  always  bothered  me.  When  it  gets 
to  the  point  of  assessing  bank  shares  by  a  state  tax  commission, 
that  seems  a  little  unfair  to  me — to  pick  on  the  banks.  I  shall 
abandon  that,  however,  until  a  private  session  later  and  say  a 
few  words  on  the  subject  which  is  very  near  my  own  heart  at 
the  present  time  and  is  perhaps  in  logical  line  with  the  topic 
you  suggested. 

The  fact  or  set  of  facts  which  in  the  last  two  or  three  months 
I  think  has  been  borne  home  upon  me  most  keenly  at  Wash- 
ington is  the  increasing  degree  in  which  the  tasks  of  the  federal 
government — the  federal  official — and  those  of  the  state  official 
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are  alike,  commou,  identical.  It  is  not  only  that  the  federal 
government  has  introduced  the  estates  or  inheritance  tax,  and 
the  President  of  the  United  States  in  his  last  message  has  ap- 
parently with  deliberation  recommended  that  this  tax  be  per- 
manently retained  by  the  federal  government ;  it  is  not  only 
that  the  federal  government  has  introduced  a  capital  stock 
tax  which  requires  a  valuation  of  corporation  shares  and  prop- 
erty essentially  identical  with  those  valuations  which  you 
gentlemen  are  making  everj^  day ;  but  in  the  excess  profits  tax 
and  in  the  income  tax,  every  step  forward  brings  tasks  which 
are  essentially  the  same  tasks  with  which  state  tax  officials 
and  local  tax  officials  are  dealing.  We  must  have  for  instance 
valuations  of  property  for  purposes  of  a  common  inventor}', 
we  must  have  valuations  of  property  for  depreciation;  we 
must  have  valuations  of  property,  particularly  mining  and 
natural  resources,  for  the  application  of  the  depletion  deduc- 
tion. We  must  have  valuations  of  property  for  amortization ; 
we  must  have  valuations  of  property,  particularly  as  of  ]March 
1,  1913,  for  the  purpose  of  reckoning  gain  and  loss  in  the  appli- 
cation of  the  excess  and  war  profits  tax.  Ever\-  day  of  course 
we  have  a  gi'eat  mass  of  valuations  in  connection  with  the  fed- 
eral estates  tax  which  are  identical  with  those  valuations  which 
you  gentlemen  who  are  in  charge  of  state  inheritance  taxes 
have  to  deal  vnth.  Moreover,  it  is  becoming  plain,  as  time 
passes,  that  despite  an  exceedingly  honest  and  honorable  and 
high-toned  administrative  morale  in  the  federal  internal 
revenue  bureau,  in  my  opinion — and  I  think  it  reflects  the 
better  Washington  opinion — taxes  of  such  complexity  and  im- 
portance as  are  found  in  the  federal  income  and  excess  profits 
taxes,  cannot  successfully  in  the  long  run,  be  administered  for 
one  hundred  million  or  more,  from  one  city,  from  the  city  of 
Washington.  There  has  got  to  be  decentralization  of  the  fed- 
eral tax  serv'ice.  Now  it  seems  to  me  there  is  only  one  answer 
to  all  this.  All  this  work  is  infinitely  difficult.  It  is  ideal 
and  expensive  and  extravagant  for  the  federal  government  to 
be  doing  it  and  for  the  state  and  local  governments  to  be 
also  doing  it,  one  walking  in  the  tracks  of  the  other  and  not 
very  closely  scrutinizing  the  tracks  of  the  other.  There  should 
be  some  sort  of  cooperation.  There  should  be  a  system  where- 
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by  the  federal  government  should  hold  for  the  use  of  the  state 
and  local  governments,  the  special  information  which  it  ob- 
tains. The  results  of  its  valuation  work  should  be  valuable 
to  the  state  and  local  governments,  in  my  opinion,  and  vice 
versa  the  work  and  valuations  of  the  local  officials,  their  ex- 
perience and  intimate  local  knowledge,  should  be  available  to 
prevent  the  federal  government  from  making  mistakes  and 
expending  unnecessary  money  in  administration.  All  this 
seems  more  or  less  obvious.  Now  it  is  not  an  easy  task,  gen- 
tlemen. We  do  not  have  merely  to  state  our  problem  to  see 
its  answer.  Those  of  you  who  have  enforced  an  income  tax  or 
helped  to  enforce  it,  know  that  secrecy — confidential  relations 
with  the  taxpayer — are  very  important.  We  are  not  going 
to  get  away  easily  from  the  semi-secrecy  which  shrouds  the 
intimate  confidential  information  handed  in  to  both  the  state 
and  local  governments  and  make  that  information  common 
property.  I  think  it  is  a  mistake  on  the  part  of  the  state  offi- 
cials to  ask  to  have  that  done.  If  I  were  a  state  official  I 
should  regard  it  equally  as  a  mistake  for  the  federal  govern- 
ment to  ask  that  they  should  have  immediate  access  to  the 
returns — that  the  confidential  details  of  returns  should  be 
made  public.  I  do  not  believe  the  solution  is  along  the  lines 
of  publicity  entirely.  I  think  it  is  natural  that  taxpayers 
should  be  reluctant  to  see  scattered  to  the  four  winds  the 
vital  information  which  they  are  now  communicating  to  public 
officials  in  connection  with  their  tax  returns.  But  I  see  no 
reason  why  in  the  near  future,  under  laws  properly  designed 
to  keep  information  within  the  proper  channels,  state  and 
federal,  there  should  not  be  inter-communication  of  opinion 
and  fact,  and  I  see  every  reason  why  there  should  be.  I  do 
not  want  to  dwell  on  this  subject,  but  my  concrete  proposal  is 
something  like  that. 

There  is  probably,  in  its  wide  social  complications  and  its 
possibilities  for  good  and  evil,  no  fiscal  subject  of  greater 
importance  than  that  of  inheritance  taxation.  We  are  going 
to  use  it  not  only  as  an  important  source  of  revenue  but  it  is 
going  to  be  more  or  less  the  fighting  ground  for  certain  move- 
ments of  social  reform,  or  so  designated,  during  the  next 
twenty-five  years  or  so.     I  believe,  after  an  intimate  knowledge 
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of  the  situation,  that  there  is  no  movement  in  Washington  to 
relinquish  to  the  states  the  inheritance  tax,  no  movement 
strong  enough  to  succeed.  There  are  strong  and  influential 
interests  in  Congress  which  would  hand  the  tax  back  next 
week  to  the  states,  but  there  are,  I  should  say,  rather  stronger 
and  more  influential  interests  which  would  block  that  pro- 
cedure. The  federal  government  is  going  to  keep  the  inherit- 
ance tax.  I  don't  want  to  be  dogmatic  about  this — this  simply 
represents  my  opinion.  I  can  be  dogmatic,  however,  from 
my  own  personal  viewpoint,  and  I  want  to  say  very  frankly 
that  I  think  the  federal  government  ought  to  keep  it,  under 
circumstances  to  be  later  described. 

I  understand  the  importance  of  this  tax  to  the  state  gov- 
ernments and  I  understand  the  fact  that  the  federal  govern- 
ment could  relinquish  it  far  more  easily  than  many  of  the 
states  could  relinquish  it;  but,  in  my  opinion,  the  ease  with 
which  the  rich  taxpayer  may  shift  his  legal  domicile  and  does 
shift  it  when  he  wishes — I  am  talking  about  the  individual  now 
as  an  individual  taxpayer  and  not  as  a  business  man  because 
I  do  not  believe  that  business  easily  can  shift  its  location — 
but  the  individual  owner  of  wealth  can  and  will  shift  his 
domicile  very^  easily  to  escape  inheritance  taxes.  By  reason 
of  that  fact  I  do  not  believe  that  the  inheritance  tax  can  reach 
the  full  flower  of  its  development  as  a  state  tax.  I  do  not 
believe  it  could  be  made  to  do  all  that  it  ought  to  be  made  to 
do.  Secondly,  I  believe  from  my  limited  experience  that  the 
inheritance  tax  at  the  present  time  is  probably  gi\ang  rise  to 
more  flagrant  instances  of  double  taxation  among  the  various 
states  than  almost  any  other  tax  with  which  we  have  to  deal. 
Thirdly,  despite  my  personal  beliefs  which  are  rather  im- 
material and  subject  to  change  from  better  information,  I  do 
not  believe  that  the  federal  government  is  going  to  abandon 
the  tax.  It  seems  to  me  that  the  way  out  here  is  to  get  a 
federal  tax,  administered  through  its  natural  channels — ^verj- 
largely  state  officials — distributed  in  large  part  back  to  the 
state  government.  That  seems  to  me  the  natural  logical  an- 
swer to  the  set  of  facts  which  I  have  tried  to  describe,  as  I  see 
them.  In  any  event,  resting  partly  on  this  view  of  the  in- 
heritance tax,  resting  partly  on  less  disputable  grounds  re- 
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latiug  to  the  common  tasks  and  the  desirability  of  joining 
forces  in  the  accomplishment  of  tax  equalization,  I  say,  gentle- 
men, if  we  get  all  the  knowledge  the  federal  government  can 
assemble  and  all  the  knowledge  you  can  assemble  and  all  the 
good  will  and  all  the  high  judicial  judgment,  we  shall  find 
all  that  necessary  and  perhaps  a  little  inadequate  even  then, 
to  equalize  the  tax  burden  throughout  the  United  States.  I 
say  that  in  order  to  bring  every  ounce  of  available  knowledge 
with  the  least  expense  to  the  administration  of  American  taxes 
on  all  these  grounds,  I  think  the  National  Tax  Association 
ought  to  start  a  movement  for  a  federal  law  and,  if  necessary, 
for  a  federal  constitutional  amendment — because  I  believe  the 
importance  of  the  subject  warrants  it — a  federal  constitutional 
amendment  which  would  authorize  Congress  to  make  arrange- 
ments with  the  state  governments  for  the  joint  administration 
and  collection  of  taxes  and  the  division  of  the  proceeds  thereof. 

Charles  J.  Tobin  op  New  York:  I  would  like  to  ask  Dr. 
Adams  as  to  just  how  he  thinks  the  revenue  should  be  dis- 
tributed back  to  the  states. 

Mr.  Adams:  Mr.  Tobin,  I  had  some  ideas  at  one  time.  It 
might  be  distributed  perhaps  partially  in  accordance  with 
wealth  in  the  state,  partially  in  accordance  with  population ;  I  do 
not  know  how  that  would  be  accomplished.  The  federal  govern- 
ment of  course  could  not  prohibit  the  states  from  levying  an 
inheritance  tax.  Probably  five  or  six  American  states,  in- 
cluding New  York,  Massachusetts,  Connecticut,  California,  and 
one  or  two  others  that  are  using  the  inheritance  tax  quite  suc- 
cessfully, would  want  to  keep  their  own  tax.  But  on  almost 
any  basis  of  distribution  the  federal  government  would  levj^ 
an  inheritance  tax  so  much  heavier  that  the  proceeds  would 
exceed  almost  a  levy  on  any  basis  the  states  might  adopt  or 
than  they  now  receive  and  leave  a  handsome  revenue  to  the 
federal  government. 

Mr.  Tobin  :  The  inheritance  tax  collected  in  New  York  is  a 
very  big  sum  each  year.  Many  have  skipped  out  of  New  York 
to  get  away  from  it.  To  make  any  change  in  the  inheritance 
tax  laws  of  New  York  means  quite  a  big  difference  in  the 
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budget  that  we  have  to  raise  each  year.  The  budget  of  New 
York  state  is  close  to  one  hundred  millions.  AVe  get  much  of 
that  from  inheritance  taxes. 

Mk.  Adams  :  I  know  that  is  important,  but  you  have  to  re- 
member this,  those  of  you  who  are  especially  interested  in  en- 
forcing inheritance  taxes — and  I  should  be  glad  to  have  my  re- 
marks corrected  if  I  am  wrong — I  do  not  believe  the  average 
inheritance  tax  today  reaches  3  per  cent  of  the  value  of  the 
estate,  and  it  is  plain  that  with  such  a  low  inheritance  tax, 
people  are  not  moving  at  the  present  time,  because  we  have 
only  the  shadow  of  a  state  inheritance  tax.  They  are  not 
going  to  move  for  3  per  cent,  but  it  is  different  if  you  get  18 
or  20  per  cent,  with  six  or  seven  states  inviting  them  to  come 
into  their  2  or  3  per  cent  territory.  I  understand  they  have 
rates  reaching  20  or  25  per  cent  in  our  inheritance  taxes  but 
they  apply  to  strangers  in  blood.  I  think  those  who  are  far 
more  intimate  with  the  application  of  inheritance  taxes  than 
I  am,  will  probably  support  my  statement  that  the  average  tax 
levy  is  not  over  2  or  3  per  cent.  In  contrast  with  what  is 
coming  in  the  next  twenty-five  years,  it  is  child's  play.  We 
are  going  to  have  something  a  good  deal  more  strenuous  than 
that. 

Carl  C.  Plehn  of  California  :  I  do  not  think  it  is  betray- 
ing any  particular  confidence  to  say  that  there  is  a  tentative  re- 
port under  consideration  by  a  committee  of  this  association 
dealing  with  the  question  that  Professor  Adams  has  just  been 
discussing  and  in  his  remarks  he  didn  't  touch  upon  some  of  the 
matters  that  are  brought  up  in  that  report.  As  long  as  the 
matter  has  come  up  it  struck  me  as  I  stood  back  there  in  the 
room,  that  it  might  just  as  well  be  knoA\ai  now  so  that  you 
could  all  be  turning  it  over  in  your  heads  before  the  report 
is  submitted.  There  is  a  suggestion  along  these  lines,  that  it 
seems  improbable  that  the  federal  government  will  abandon 
the  inheritance  tax  or,  more  properly  and  scientifically  desig- 
nated the  estates  tax ;  that  the  states,  and  more  particularly, 
of  course,  those  that  derive  a  large  revenue  from  it,  are  not 
likely  to  want  to  abandon  it,  and  that  the  states  will  very  gladly 
hang  onto  a  large  part  of  it.    When  you  come  down  to  the  ad- 
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ministrative  problem,  the  difficulties  of  administration  of  an 
inheritance  tax  from  Washington  are  infinitely  greater  than 
the  administration,  we  will  say,  of  the  income  tax  or  any  of 
these  other  taxes,  for  the  reason  that  the  matter  of  settlement 
of  estates,  property  rights  and  all  of  that,  are  matters  that  are 
in  the  hands  of  the  states.  Now  roughly,  without  undertak- 
ing to  go  into  the  details,  which  I  imagine  the  report  of  the 
committee  will  submit  to  you  far  more  fully,  the  suggestion 
made  there  is  this,  that  the  federal  government  retain  this 
estates  tax  so  far  as  very  large  estates  are  concerned — where 
you  divide  between  large  and  small  estates  is  of  course  a 
matter  of  detail — and  that  the  federal  government  maintain 
its  tax  upon  large  estates,  and  with  the  smaller  estates — 
which  for  various  reasons  should  be  settled  quickly  and  which 
for  administrative  reasons  could  not  be  settled  quickly  if  left 
in  the  hands  of  the  federal  government — the  taxes  thereon 
should  be  left  to  the  states.  I  do  not  know  whether  Professor 
Adams  has  ever  considered  the  possibility  of  a  compromise  in 
the  conflict  of  jurisdictions  that  necessarily  arises  when  the 
federal  government  undertakes  to  carry  out  an  inheritance 
or  an  estates  tax  and  at  the  same  time  the  states  undertake  to 
reserve  to  themselves  certain  portions.  The  difficulties  that  I 
see  Tvdth  the  apportionment  of  a  tax,  if  it  is  all  collected  cen- 
trally, between  the  states  are  almost  insuperable.  In  a  way 
I  am  betraying  the  confidence  of  the  committee  because  I 
had  the  privilege  of  reading  the  report  but  I  do  not  think  the 
committee  will  object  to  that.  The  difficulty  is  in  part  solved 
if  you  make  a  division  of  estates  by  size.  The  difficulty  then 
of  administration — a  difficulty  of  entire  state  jurisdiction — ' 
is  reduced  because  no  small  person  is  likely  to  jump  the  state 
boundary  lines  to  evade  the  inheritance  tax.  It  is  only  the 
very  wealthy  who  can  afford  to  do  that.  If  we  had  the  federal 
estates  tax  retained  for  very  large  estates,  perhaps  then  the 
question  of  an  apportionment  or  some  division  of  the  smaller 
estates,  wherever  you  fix  the  boundary  line,  one  thousand,  one 
hundred  thousand  or  five  hundred  thousand — wherever  it  is 
determined — should  be  left  entirely  to  the  states.  You  would 
then  have  a  practicable  workable  system  of  division.  The 
details  would  of  course  have  to  be  worked  out.     That  is  all 
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I  wanted  to  ask.     The  question  was  whether  Professor  Adams 
had  thought  of  that. 

Mr.  Tobin  :  How  would  you  adjust  the  rates  between  those 
taxed  by  the  federal  government  and  those  taxed  by  the  states  ? 

Mb.  Adams:  I  am  afraid  that  is  a  detail  I  cannot  go  into 
now. 

Mr.  Tobin  :  That  is  a  big  detail  which  is  of  the  utmost  im- 
portance to  the  larger  states,  because  it  is  common  knowledge, 
if  you  have  a  large  estate,  they  usually  employ  a  competent 
force  to  get  the  data  together  so  that  the  inheritance  tax  is 
easily  ascertained,  but  a  great  many  times  it  is  the  small  estates 
that  take  the  time  and  need  attention  to  get  an  adjustment 
of  the  tax.  It  is  not  the  large  estates  that  bother  altogether ; 
it  is  the  small  estates.  I  do  not  think  it  would  be  fair  to  hand 
to  the  United  States  government  the  big  estates  and  leave  to 
the  states  the  small  estates  unless  you  made  an  adjustment  of 
rates  which  would  be,  j^ou  might  say,  on  the  same  plane. 

Mr.  Plehn  :  Rates  are  usually  graduated  downward  for 
the  smaller  estates  and  generally  speaking,  the  state  estates 
taxes  are  reached  upon  distribution  whereas  the  federal  tax 
is  a  tax  upon  the  whole  estate. 

Mr.  Leser  :  Inasmuch  as  Professor  Adams  put  a  question  to 
me  I  don't  like  the  record  to  show  that  that  question  has  Jiot 
been  answered  although  it  is  not  exactly  on  the  subject  dis- 
cussed. I  think  he  asked  the  question :  Is  it  fair  to  centralize 
the  administration  of  the  assessment  of  bank  shares  unless 
you  centralize  the  administration  of  the  assessment  of  all 
other  property?  I  think  there  are  several  answers  to  that. 
The  first  is,  if  it  is  not  fair  to  centralize  the  administration 
as  to  one  class  of  property  unless  you  do  it  as  to  all,  then  there 
is  no  state  tax  commission  which  is  doing  the  fair  thing.  There 
is  no  one  of  them  which  has  everj^thiug  centralized  in  it.  That 
is  one  answer.  Another  answer :  in  Maryland  we  get  pretty 
close  to  centralizing  the  assessment  of  all  property  in  a  state 
tax  commission.  That  body  not  only  assesses  all  bank  shares 
but  assesses  the  shares  of  all  domestic  corporations  where  the 
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shares  are  assessable ;  and  it  also  assesses,  that  is,  it  also  has 
supervisory  powers,  through  supervisors  appointed  by  it,  who 
direct  and  practically  control  the  assessments,  over  all  real 
and  personal  property  throughout  the  state :  and  finally,  I 
might  put  as  the  Irishman  "s  answer  this  question :  if  it  is  fair 
to  centralize  the  administration  of  the  estates  tax  in  the 
federal  government  and  distribute  it  back  to  the  states,  in  the 
judgment  of  Dr.  Adams,  Avhy  then  doesn't  he  propose  the 
same  thing  for  the  income  tax? 

Mr.  Adams  :  I  am  very  glad  to  have  Judge  Leser  put  me  in 
what  he  assumes  to  be  a  hole  because  it  fortunately  diverts  the 
character  of  the  discussion.  I  want  you  gentlemen  to  endorse 
a  proposed  constitutional  amendment  more  largely  in  the  hope 
that  it  would  permit  desirable  arrangements  of  all  sorts  and 
kinds  to  be  made,  than  because  of  any  particular  bearing  upon 
the  inheritance  tax.  I  believe  that  that  should  be  done  also. 
Whether  you  like  what  I  said  about  the  inheritance  tax  or  not, 
— and  I  know  most  of  you  don't  like  it  because  I  have  been 
here  before, — the  thing  is  worthy  in  itself.  You  "snll  notice 
that  my  phraseology  in  part  was  rather  carefully  selected.  I 
said  I  approved  a  constitutional  amendment  authorizing  Con- 
gress to  make  arrangements  with  the  several  states  for  the 
joint  administration  and  collection  of  taxes  and  a  division  of 
the  proceeds  thereon.  It  would  be  futile  to  propose  anything 
in  the  nature  of  compulsory  action.  I  do  not  believe  in  that. 
As  an  official  in  various  capacities  in  my  life,  there  is  one 
thing  I  never  had  the  slightest  sjTnpathy  \nth  and  that  is  the 
bawling  for  more  power.  I  don't  want  more  power,  if  you 
can  do  a  thing  at  all.  I  don't  want  any  coercive  powers  lodged 
in  the  federal  government,  but  I  do  want  Congress  to  have 
such  power  to  provide  for  these  general  arrangements  with 
respect  to  income  taxes,  capital  stock  taxes,  inheritance  taxes 
and  the  administration  thereof,  as  the  greater  wisdom  of  the 
future  may  justify.  I  admit  your  point  immediately  and  I 
think  also  you  are  right  in  your  other  ansAver  with  respect  to 
bank  stock.  I  was  very  stupid  not  to  recollect  Wisconsin's 
experience — that  it  was  possible  to  assess  bank  stock  at  com- 
plete  and   fuU  value  centrally  and   to  impose   thereon   the 
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average  rate  of  taxation,  we  will  say,  based  on  true  value  of 
property  and  not  upon  assessed  value,  as  is  done  with  respect 
to  railroads  in  AYiseonsin.  It  seems  to  me  that  would  be  a 
perfectly  fair  solution  of  the  problem. 

Allax  C.  Girdwood  of  ]\Llrylaxd  :  I  hesitate  to  controvert 
any  opinion  of  our  old  friend  Dr.  Adams.  I  do  feel  that  the 
importance  of  the  question  he  has  raised,  is  so  far-reaching 
to  ever^'  state,  that  its  net  weight  behooves  us  all  to  stop,  look 
and  listen.  I  merely  suggest  to  you  that  during  the  stress  of 
the  war  there  was  no  question  but  that  the  executive  power 
was  justified  in  taking  ever\-thing  within  its  power  to  meet  the 
extraordinary  demands  of  the  United  States  treasury ;  but  I  do 
say  that  we  are  going  a  long  distance  when  we  transfer  as  a 
permanent  feature  to  the  federal  government,  the  control  and 
jurisdiction  of  the  inheritance  tax.  ]\Iy  strong  point  is  this, 
barring  now  any  question  of  the  needs  of  the  treasury  at  this 
particular  time, — as  to  meet  those  needs  any  means  are  now 
freely  given  to  the  federal  government.  The  test  of  the  au- 
thority to  tax  is  the  power  to  transfer  the  estate,  and  as  the 
power  to  transfer  the  estate  is  not  a  power  of  the  federal  gov- 
ernment but  a  power  of  the  states  themselves,  the  power  to 
impose  the  tax  ought  to  remain  in  the  states  themselves.  In 
my  own  state,  probably  one-sixth  of  the  revenue  comes  from 
the  inheritance  tax, — one-sixth  of  the  entire  revenue  outside 
of  bond  issues, — some  years  more,  some  years  less.  There- 
fore it  is  a  big  thing  for  our  state  to  surrender  that,  and  we 
have  only  the  collateral  tax.  We  haven't  the  direct  inlierit- 
ance  tax,  like  New  York,  ^Massachusetts,  California  and  the 
other  states  that  have  a  direct  inheritance  tax.  They  are  to 
transfer  to  the  federal  government  the  power  to  impose  a 
tax,  to  come  back  to  the  state  to  get  the  information,  the  pro- 
ceeds going  back  to  the  national  government  to  divide  it  up. 
The  government,  it  seems  to  me,  has  enough  troubles  of  its 
own  without  fathering  all  the  tax  problems  that  confront  the 
states.  Each  state  has  particular  troubles.  There  is  a  feel- 
ing of  unrest  everv-where,  especially  on  the  question  of  taxa- 
tion, and  we  ought  to  consider  it  carefully  before  we  go  very 
far  towards  surrendering  ultimately  this  question  of  inherit- 
ance taxation  to  the  federal  government. 
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Chairman  Link:  I  should  explain  that  I  considered  fully 
the  bringing  up  of  these  topics  tonight  when  I  was  asked  to 
preside,  and  I  am  solel}'  responsible.  Dr.  Adams  has  been 
lending  his  services  from  state  and  Yale  University  to  the 
government.  He  is  one  of  our  oldest  and  most  experienced 
members.  We  got  news  that  he  would  be  here  and  then  he  was 
delayed  and  we  were  afraid  he  would  not  be  here.  I  heard 
him  tell  about  stealing  off  a  few  days  and  going  up  to  the 
beautiful  lakes  in  Wisconsin,  and  I  thought  unless  we  used 
him  tonight  he  might  break  away.  That  was  the  reason  I 
opened  up  these  questions  for  consideration.  At  past  annual 
conferences  we  have  put  off  these  round  table  discussions  and 
discussions  of  papers  until  the  end  of  the  session,  and  all 
would  go  away  in  the  rush  without  discussion,  so  I  hope  you 
\vi]l  bear  with  me  in  having  intruded  somewhat  on  the  pro- 
gram. Now  I  am  personally  going  to  ask  another  member  to 
speak  who  has  not  volunteered  to  indulge  in  this  discussion. 
Professor  Fairchild,  another  ex-secretary,  from  Yale. 

Fred  R.  Fairchild  of  Connecticut  :  This  is  quite  a  surprise 
to  me  and  I  am  afraid  I  must  ask  the  chairman  what  topic  it 
is  I  am  to  discuss. 

Ch^urman  Link:  The  topic  that  we  briefly  put  to  Dr. 
Adams,  to  help  us  solve  the  way  of  practicability  lining  up 
for  income  and  inheritances  in  our  states. 

]Mr,  Fairchild  :  That  is  an  embarrassing  position  to  put  me 
in,  after  hearing  from  a  real  expert  in  the  person  of  Professor 
Adams.  I  think  on  the  whole  that  I  would  agree  with  the 
idea  which  he  has  expressed.  The  thing  that  has  been  in  my 
mind  for  a  good  many  years  has  the  same  object  in  view, 
though  to  be  accomplished  in  a  slightly  different  way.  It  has 
always  seemed  to  me  that  there  was  a  great  opportunity  to 
combine  more  closely  the  federal  administration  with  state  ad- 
ministration, as  for  example  with  the  income  taxes.  As  you 
know,  it  is  possible  now  for  a  state  to  impose  its  own  income 
tax  upon  corporations  and  administer  it  by  using,  so  to 
speak,  the  federal  machinery,  since  the  federal  statute  permits 
state  officials  to  examine  the  returns  made  by  corporations 
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within  their  borders.  The  state  of  Connecticut  recently 
adopted  an  income  tax  upon  miscellaneous  corporations — 
largely  manufacturing  and  mercantile  corporations — based 
upon  the  requirement  of  a  duplicate  of  their  return  to  the 
federal  commissioner  of  internal  revenue,  and  has  adminis- 
tered it  with  practically  no  expense  and,  after  the  first  few 
months,  with  practically  no  trouble  or  irritation  to  the  state 
tax  commissioner's  office.  The  extension  of  that  tax  to  part- 
nerships and  individuals  is  urged  at  every  meeting  of  the 
legislature  and  in  fact  whenever  tax  students  get  together  in 
Connecticut,  but  the  objection  of  course  is  that  individual 
income-tax  returns  are  not  so  subject  to  examination  by  a 
state  officer.  A  change  in  the  statute  which  would  make  that 
possible,  would  make  it  possible  to  administer  a  state  general 
income  tax  on  individuals  and  partnerships  as  well  as  upon 
corporations,  and  that  doesn't  involve  anything  in  the  way  of 
complication,  anything  requiring  states  to  change  their  sys- 
tems if  they  do  not  Avish.  It  simply  affords  the  opportunity 
to  accomplish  the  purpose  of  a  state  income  tax  without  need- 
less and  extravagant  duplication  of  administrative  machinery 
of  an  entirely  separate  state  machine. 

There  is  another  possibility  that  also  seems  to  me  to  deserve 
careful  consideration.  That  is  the  possibility  of  allowing  the 
states  to  simply  add  on  to  the  federal  income  tax  their  own 
state  rates.  As  you  know,  most  European  countries  that  have 
state  income  taxes,  permit  their  local  bodies,  corresponding  to 
our  counties  and  towns,  to  raise  revenue  by  simply  adding  on 
their  additional  rates  to  the  state  income  tax.  It  is  all  ad- 
ministered and  collected  by  the  state  machinerj^  and  whatever 
part  of  the  revenue  comes  from  the  additional  local  rate, 
goes  to  the  local  body.  With  us,  a  permission  to  the  states 
to  add  on  their  local  rates  to  the  federal  tax  would  make  an 
easy,  simple,  inexpensive  way  of  obtaining  state  revenue  from 
incomes.  I  realize  that  there  are  some  very  serious  difficulties 
in  the  way  of  that  proposition  and  I  confess  there  are  things 
I  haven't  thought  out,  but  with  the  suggestion  of  Professor 
Adams  it  seems  to  me  that  these  other  two  are  worthy  of 
consideration  and  out  of  them  at  some  time  in  the  fairly  near 
future  I  honestly  believe,  as  he  does,  that  there  is  room  for 
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great  advancement  in  the  technique  of  tax  administration  as 
well  as  in  the  justice  of  the  apportionment  of  the  very  heavy- 
tax  burdens  which  we  will  have  to  face  in  the  coming  years 
through  some  form  of  real  cooperation  between  the  nation  and 
the  states.  I  should  favor  whatever  in  the  way  of  legislation 
or  constitutional  amendment  may  be  neeessarj'  to  make  that 
thing  possible. 

0.  C.  LocKHART  OF  New  York  :  I  should  like  to  ask  Pro- 
fessor Fairchild  one  question.  I  think  the  suggestion  of  a  sur- 
tax for  state  revenue  is  a  good  one ;  but  it  seems  to  me  that  the 
difficulty  of  it  is  the  differences  between  the  powers  of  state 
and  federal  governments  to  tax  the  obligations  of  the  other. 
Could  we  lay  a  sur-tax  on  the  tax  imposed  by  the  federal  gov- 
ernment without  levying  a  state  tax  upon  federal  obligations 
— the  interest  on  a  federal  obligation — insofar  as  that  is  in- 
cluded ?  Of  course  we  could  not  do  that  without  also  exempt- 
ing the  state  obligation  from  a  tax  that  is  exempt  under  the 
federal.  I  am  not  making  a  defense  of  these  exemptions. 
Personally  I  am  sorry  we  have  them,  but  it  seems  to  me  that 
this  extreme  difiQculty  would  first  have  to  be  solved. 

Mr.  Fairchild  :  I  set  a  sort  of  a  backfire  for  myself,  you  see, 
to  forestall  some  of  these  difficulties.  I  agree  that  the  trouble 
there  is  with  these  exemptions.  I  am  just  as  strongly  op- 
posed to  these  existing  exemptions  as  Professor  Lockliart  is, 
and  in  general  it  seems  to  me  that  difficulties  such  as  these 
must  be  admitted  and  faced ;  but  the  proposal  itself  is  so  im- 
portant that  I  am  inclined  to  think  that  difficulties  even  as 
great  as  this,  can  be  and  will  be  met  provided  that  the  pro- 
position itself  commends  itself  to  our  better  judgment. 

K.  K.  Kennan  of  Wisconsin  :  Supplementing  what  Pro- 
fessor Fairchild  said,  some  seven  years  ago  I  went  into  Ger- 
many in  a  part  where  they  had  what  was  called  the  super-tax, 
which  was  simply  a  tax  based  upon  the  government  tax,  that  is 
to  say,  whatever  the  government  income  tax  was  they  took  a 
certain  per  cent  of  it,  in  most  cases  100  per  cent — the  same — 
and  I  inquired  diligently  as  to  how  that  worked  out.  I  found 
the  chief  objection  as  they  used  it  there,  as  they  told  me,  was 
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that  the  needs  of  the  community  were  variable  and  the  flat  rate 
of  100  per  cent  or  75  per  cent  or  50  per  cent — whatever  they 
took — would  be  one  year  too  much  and  the  next  year  not 
enough,  and  it  was  suggested  then  that  the  rate  should  be 
changed  each  year  to  meet  the  needs.  That  is,  the  govern- 
ment rate  being  known,  they  could  take  such  a  proportion  of 
it  as  would  yield  the  amount  of  income  needed.  That  was 
the  only  objection  I  heard  raised  to  that  system.  It  seemed, 
so  far  as  the  administrative  part  went,  to  be  very  simple  be- 
cause they  knew  the  details  of  all  the  income.  They  merely 
needed  to  know  what  was  the  tax  paid  to  the  federal  govern- 
ment— the  state  government — they  are  all  states  there — and 
then  took  one-half  of  it,  or  three-quarters  of  it,  or  whatever  it 
was,  not  going  into  detail  at  all  but  simply  taking  the  one  item. 

]\Ir.  Tobes'  :  I  would  like  to  say  a  word.  I  think  we  are 
making  some  big  jumps  here  tonight.  "We  are  t-alking  as  if  we 
are  going  to  give  up  state  rights  in  taxation  just  because  it 
looks  easy,  because  it  is  a  nice  way.  1  think  this  is  a  most 
important  step  and  that  it  should  be  well  thought  out  before 
any  positive  action  is  taken  by  a  body  of  this  kind.  1  know 
that  New  York  might  like  to  think  this  over  quite  seriously 
before  being  led  into  the  idea  of  having  a  federal  system  of 
taxation  which  would  deprive  the  states  of  all  the  revenue  of 
estates,  and  because  of  the  war,  I  don't  know  as  we  should 
hand  over  all  our  taxes  and  have  them  distributed  back. 

^1k.  Adams  :  I  agree  in  substance  ^vith  what  ]Mr.  Tobin  has 
said.  It  has  never  been  in  my  mind  that  we  should  have  a 
collection  of  taxes  in  general  by  the  federal  government  and 
a  distribution  back.  It  would  be  rather  idle  to  propose  it,  in 
the  first  place.  In  the  second  place,  I  have  never  proposed 
it.  The  natural  system  which  is  now  springing  up  instinc- 
tively with  respect  to  the  income  tax  is  perfectly  sound  and 
practical  and  good  procedure.  The  state  governments,  to  the 
extent  that  they  wish  to  do  so,  might  utilize  the  federal  returns, 
making  some  few  changes.  Thus,  for  instance,  they  might  au- 
thorize the  exemption  of  any  federal  bonds  that  were  taxed 
and  insist  upon  the  insertion  of  the  income  derived  from  their 
own  bonds  or  from  the  bonds  of  other  states,  making  slight 
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changes,  thus  utilizing  the  return.  If  they  got  permission 
to  inspect  the  federal  returns,  that  would  be  to  my  mind  a 
desirable  way  of  working  that  out,  not  by  having  the  federal 
government  collecting  and  handing  back.  There  is  patronage 
about  that  which  we  dislike,  and  there  is  no  necessity  for  it. 
What  I  do  want  to  get  is  the  opportunity  of  controlling  the 
federal  administration  largely.  The  federal  government  is 
going  ahead.  The  state  governments  cannot  stop  it ;  similarly 
the  state  governments  are  going  ahead  and  the  federal  gov- 
ernment caniiot  stop  them.  What  I  want  to  do  is  to  get  some- 
thing that  will  permit  with  respect  to  income  taxation  an 
extension  of  what  Professor  Fairchild  has  advocated,  purely 
voluntary,  but  which  would  permit  the  federal  government  to 
utilize  the  greater  local  knowledge  of  the  state  governments. 
For  instance  the  federal  government  must — I  do  not  know 
that  this  is  an  exact  fact — but  it  must  almost  in  the  nature  of 
things,  be  falling  down  with  respect  to  the  great  mass  of 
smaller  incomes,  many  of  them  I  mean,  speaking  unofficially. 
It  seems  to  me  to  be  almost  uncontrovertible  that  a  great 
number  of  people  with  incomes  just  over  the  line  are  getting 
away.  Now  local  knowledge  could  correct  that  defect.  Again, 
local  knowledge  is  far  more  accurate  with  respect  to  many  of 
these  questions  of  valuation  upon  which  the  federal  law  de- 
pends. Now  what  I  should  like  to  see  would  be  some  joint 
action,  voluntarily^  entered  into  and  only  voluntarily  entered 
into,  between  the  state  and  federal  governments  by  which  they 
could  supplement  one  another's  ignorance,  powers  and 
strength  and  by  which,  in  the  case  of  income  taxation,  this 
additional  system  which  is  springing  up  in  Connecticut,  New 
York  and  other  places  could  be  carried  out  to  its  logical  con- 
clusion. Now  with  respect  to  inheritance  taxation,  I  did  there 
suggest  the  collection  and  distribution  back,  for  one  reason 
which  you  gentlemen  have  not  touched,  and  that  is  the  enorm- 
ous evil  of  double  taxation  in  that  connection.  What  are  we 
going  to  do  about  that?  That  is  the  only  reason  which  leads 
me  to  the  conclusion  of  distribution  back.  Eastern  states  in 
general  are  going  to  adopt  systems  of  inheritance  taxation  in 
conflict  with  the  western  states.  One  is  going  to  stress  the 
residence  of  the  taxpayer  and  the  other  is  going  to  stress  the 
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situs  of  the  property.  Now  you  have  an  enormous  amount  of 
multiple  taxation  at  the  present  time.  Mr.  Harrin^on  at  one 
time  called  my  attention  to  a  block  of  stock  which  then  had 
been  taxed  four  times  and  was  in  danger  of  being  taxed  a 
fifth  time.  The  federal  government,  if  it  did  no  more  in  this 
connection  than  levy  a  tax  and  say  to  the  states,  "  now  if 
you  will  not  levy  an  additional  tax  we  will  give  you  a  fair 
portion  of  these  proceeds,"  it  would  help.  There  is  nothing 
proposed  here,  Mr.  Tobin,  that  can  stop  the  states  from  levjdng 
an  inheritance  tax  or  anything  else  they  want.  But  I  do  ask 
you  gentlemen  to  do  two  things.  I  ask  you,  in  thinking  about 
this  question,  to  remember  that  you  are  American  citizens  as 
well  as  state  officials.'  That  is  sometimes  a  hard  thing  to  do. 
The  point  of  view  I  am  here  taking  is  not  the  result  of  any 
federal  experience ;  it  is  a  conclusion  I  believe  in  as  a  state 
official.  I  believe  we  must  give  some  thought  to  some  of  these 
questions — these  federal  problems  as  well  as  state  problems 
and,  without  reliquishing  any  powers,  there  should  be  joint 
action.  I  am  in  entire  sympathy  with  making,  will  help  and 
have  helped  to  make  available  the  returns  of  the  federal 
government  for  state  taxation.  I  wrote  wdth  my  own  hand  in 
1916  or  1915  that  clause  in  the  federal  law  which  has  been 
cited  here  tonight,  giving  state  officials  the  right,  on  the  re- 
quest of  the  governor,  to  inspect  corporation  returns.  Now 
the  specific  thing  I  want  to  ask  you  gentlemen  to  do  in  this 
connection  is,  in  pressing  for  the  right  which  the  states  ought 
to  have  of  inspecting  personal  returns,  not  to  urge  widespread 
indiscriminate  publicity,  but  urge  that  sort  of  restrained  ac- 
cess which  officials  ought  to  have,  namely,  that  they  should  in 
turn  keep  the  information  secret  in  the  same  way  in  which  the 
federal  government  officials  keep  it  secret,  to  be  used  in  court 
actions,  to  be  used  discreetly.  I  am  perfectly  certain  that  if 
we  will  get  widespread  indiscriminate  publicity  we  will  seri- 
ously undennine  not  only  federal  taxation  but  state  taxation. 
And  I  am  further  convinced  of  one  other  thing,  that  having 
gotten  taxpayers  in  the  frame  of  mind  where  they  will  give 
you  the  intimate  confidential  details  of  their  own  business, 
it  is  your  duty  and  my  duty  to  protect  them,  and  not  to  open 
them  up  to  the  assault  of  the  demagogue.     There  are  dema- 
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gogues  who  want  publicity  for  purposes  of  demagoguery,  and 
there  are  other  and  entirely  legitimate  uses,  but  it  is  very 
essential  that  we  shall  discriminate  between  these  things  and 
somehow  we  want  to  try  to  draw  that  line  carefully  and 
rightly. 

IsiDOR  LoEB  OF  MISSOURI:  For  your  proposition  of  joint 
action  as  I  understand  it  you  suggest  a  constitutional  amend- 
ment.    Do  you  think  that  is  necessary? 

Mr.  Adams:  I  am  not  certain  that  it  is,  but  the  lawyers 
around  the  treasury  department  think  it  is. 

Mr.  Loeb  :  I  had  in  mind  a  fact  familiar  to  you  all,  that  the 
national  government  is  cooperating  with  the  states  in  a  number 
of  stimulative  connections.  That  is,  by  offering  the  states 
certain  money  for  educational  purposes.  The  national  gov- 
ernment is  certainly  controlling  certain  branches  of  education 
today. 

Mr.  Adams  :  I  am  not  at  all  convinced  that  all  I  have  sug- 
gested could  not  be  done  without  a  constitutional  amendment. 
Some  of  the  best  la\^^^ers  think  it  could  not.  I  think  the  dis- 
cussion that  would  accompany  a  proposal  for  constitutional 
amendment  would  be  a  good  thing.  We  have  to  bring  our 
minds  around  to  see  the  possibility  of  joint  action.  I  have 
one  other  thought.  We  are  building  up  a  huge  federal  tax 
machine,  side  by  side  with  these  similar  state  tax  machines, 
with  little  thought  of  the  burdens  and  the  necessities  and  the 
responsibilities  of  the  other  government.  Now  an  arrange- 
ment of  the  kind  I  have  suggested  would  stimulate  a  thing  that 
it  is  very  easy  to  talk  about  but  very  difficult  to  get  into  active 
operation,  namely  that  of  the  adoption  or  the  introduction  of 
that  sense  of  responsibility  in  the  adoption  of  federal  tax  laws 
and  in  the  adoption  of  state  tax  laws,  which  the  fact  that  they 
fall  upon  the  same  taxpayer  demands.  We  should  not  be  pass- 
ing federal  tax  laws  without  a  thought  of  the  necessities  of  the 
states;  the  states  should  not  be  passing  tax  laws  without  a 
thought  of  the  effect  of  the  federal  tax.  Somehow  we  have 
got  to  get  what  is  exceedingly  difficult,  and  you  know  that 
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better  than  anybody  else, — some  sort  of  joint  responsibility. 
If  we  can  have  a  law  providing  for  arrangements  between  the 
states  and  the  federal  government,  in  connection  with  the  utili- 
zation of  that  law,  I  am  hopeful  that  this  sense  of  national 
responsibility  will  emerge. 

C.  W.  Cramer  of  Connecticut:  I  would  like  to  ask  Pro- 
fessor Adams  whether  or  not  this  joint  jurisdiction  of  the 
United  States  and  the  state  government,  so  far  as  an  inherit- 
ance tax  is  concerned,  would  to  his  mind  assist  any  in  the 
determination  of  the  domicile  of  the  decedent  when  there  was 
a  dispute  between  two  states. 

IVIr.  Adams  :  I  think  it  could  be  made  to  do  so.  What  is 
more  important  still,  I  think  the  federal  government  could 
possibly  indirectly  settle  the  question  as  to  whether  a  given 
tax  was  to  be  determined  in  accordance  with  the  domicile  of 
the  decedent  or  the  situs  of  the  property.  The  present  situ- 
ation is  not  wholesome  or  fair.  The  average  American  state 
today  is  basing  inheritance  taxes  on  two  absolutely  contra- 
dictory bases.  "If  you  live  here  we  will  tax  you  on  every 
dollar  of  your  property,  except  real  estate;  and  if  you  own 
stocks  we  will  look  to  the  situs  of  the  property  which  those 
stocks  represent  and  tax  that  also."  Some  of  the  more  for- 
bearing states  have  refrained  from  the  latter,  but  the  aver- 
age state  uses  both  perfectly  mercilessly,  without  a  spark  of 
civic  conscience.  Huge  blocks  of  states  in  certain  sections  use 
one,  and  other  blocks  use  the  other.  That  is  unhealthful. 
It  is  wrong.  And  no  amount  of  glossing  over  will  make  it 
right.  I  am  hopeful  of  federal  legislation  in  this  particular. 
By  giving  back  to  the  state  governments  more  than  they  are 
collecting  we  can  get  the  state  governments  to  abandon  this 
tax  which  leads  to  that  situation.  Then  we  can  develop  the 
rates  of  the  inheritance  tax  to  a  point  commensurate  with  the 
importance  of  the  tax  itself.  One  more  thing:  I  am  not  in 
the  slightest  degree  reflecting  any  official  opinion  in  what  I 
say.     It  is  purely  personal. 

John  Harrington  of  Wisconsin  :  There  is  one  point  in  con- 
nection with  this  which  I  think  should  not  be  overlooked,  and 
10 
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that  is  that  we  are  in  danger  of  over-emphasizing  the  import- 
ance of  the  inheritance  tax.  When  you  remember  that  the 
inheritance  tax  is  only  imposed  at  death  and  only  once  in  a 
generation  on  the  same  property,  the  importance  of  the  ques- 
tion disappears  very  largely.  It  is  true  that  there  is  double 
taxation,  and  I  admit  the  evil  of  it  as  far  as  it  goes,  but  I  do 
not  think  it  goes  nearly  so  far  as  might  be  indicated  by  things 
that  have  been  said  here.  The  great  bulk  of  property  that 
passes  from  generation  to  generation  is  in  moderate  amounts, 
owned  in  one  state  by  an  owner  who  is  a  resident  of  that 
state.  The  instances  where  the  owner  of  the  property  lives 
in  one  state  and  owns  considerable  amounts  of  intangible 
property  in  other  states,  subject  to  a  tax  in  both,  are  com- 
paratively few.  We  have  then  these  two  points  :  there  is'  but 
relatively  little  property  that  is  reached  by  double  taxation, 
and  the  same  property  is  taxed  only  once  a  generation.  This 
makes  the  inheritance  tax  a  tax  that  must  always  be  of  minor 
importance.  I  do  not  care  how  heavy  you  make  the  rates,  it 
is  still  a  minor  tax  as  compared  with  your  property  tax.  You 
have  on  property  annually  a  tax  ranging  from  1  to  2  per  cent. 
You  have  an  inheritance  tax,  the  highest  in  any  of  the  states 
not  averaging  over  3  or  4  per  cent,  and  that  tax  once  in  twenty- 
five  or  thirty  j'cars.  In  view  of  these  facts,  I  think  there  is 
great  danger  of  over-emphasizing  both  the  good  qualities — the 
usefulness, — and  the  evils  of  the  inheritance  tax. 

Chairman  Link  :  Explaining  a  little  further  the  bringing 
up  of  this  subject.  Personally  I  speak  from  a  different  angle. 
I  am  a  practical  working  assessor,  have  been  for  twenty-six 
years.  I  am  a  product  of  Dixie-land.  During  the  civil  war 
my  people  all  wore  the  grey,  but  personally  I  have  always  felt 
that  our  nation  comes  first.  In  spite  of  my  ancestry  I  have 
never  shared  the  belief  that  for  a  moment  states  should  inter- 
fere with  their  national  government.  Secondly,  as  vital  to 
this  issue — I  am  not  a  very  old  man  yet — after  these  twenty- 
six  years  of  practical  work,  I  feel  certain  that  unless  we  do 
something  to  speed  up  this  movement,  that  most  of  us  men  here 
will  be  dead  and  gone  before  half  of  the  American  states  ever 
get  working  income  and  inheritance  tax  systems.     And  I  feel 
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ver}'  deeply  that  if  we  t^ke  good  care  of  the  nation,  our  states, 
counties  and  towns  will  take  good  care  of  themselves. 

Is  there  any  further  discussion?  If  not,  I  am  going  to 
bring  up  another  topic  that  will  arouse  opposition.  These 
important  matters  that  have  two  serious  sides  are  the  ones  we 
feel  should  be  brought  up  and  thrashed  out.  One  came  up  in 
two  ways  this  morning  on  the  simple  matter  of  the  assessment 
of  automobiles.  I  was  rather  surprised  to  find  that  some 
states  do  not  get  a  thorough  check,  leading  off  with  Illinois. 
"We  have  evolved  the  very  simple  practice  in  the  assessment 
of  automobiles,  of  taking  the  license  numbers,  which  everv^  state 
has,  Illinois  and  these  other  states  which  have  not  got  to  that 
point,  can  easily  get  to  it  from  the  registration  by  the  state. 
I  will  now  ask  Judge  Leser  to  lead  off  the  discussion  on  the 
appointment  of  assessors. 

IVIk.  Leser  :  'Mr.  Chairman,  I  had  no  idea  that  I  would  be 
asked  to  stir  up  a  hornets'  nest.  When  the  chairman  led 
off  about  a  subject  that  would  provoke  opposition.  I  made  the 
remark  to  my  companion  that  e\'idently  he  was  going  to  talk 
about  assessors  because  at  nearly  all  of  our  meetings  that  sub- 
ject arises.  I  can  only  say  that  I  am  wedded  to  the  principle 
of  the  appointment  of  assessors,  probably  because  I  do  not 
know  any  other  kind.  Although  there  are  a  number  of 
peculiar  provisions  in  the  Maryland  law,  not  only  relating  to 
taxation  but  to  a  great  many  other  subjects,  we  do  find  that 
there  never  has  been  a  wrong  step  taken  in  that  direction.  Of 
course  the  chief  elementary  reason  why  the  assessor  should  not 
be  elected  is  that  he  is  by  his  election  more  or  less  subject  to 
political  exigencies ;  he  is  subject  to  neighborhood  pressure,  and 
his  judgment  cannot  be  entirely  free.  In  the  Maryland  sys- 
tem, so  far  as  we  have  assessors — and  we  haven't  any  very 
complicated  sj'stem  of  assessors,  although  we  have  local  super- 
visors and  assessors  who  are  appointed  from  time  to  time  as 
they  may  be  needed — the  local  super^-isor  is  selected  by  tlie 
state  tax  commission  on  the  nomination  of  the  county  com- 
missioners. His  pay  is  graded  according  to  the  amount  of 
taxable  property  in  the  county.  His  term  is  during  good 
behavior.     That,  I  take  it,  is  one  of  the  vital  features  con- 
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uected  with  the  appointment  of  assessors.  You  probably  could 
not  have  an  elected  assessor  holding  office  during  good  be- 
havior, but  you  can  have  appointed  assessors  who  hold  office 
during  good  behavior,  -wdth  some  provision  for  removal  in  case 
he  does  not  behave  well.  I  think  that  is  enough  to  start. the 
ball  rolling.  I  am  sure  New  England  may  be  heard  from  on 
the  other  side. 

Ch.urman  Link:  From  the  assessor's  side,  I  am  going  to 
take  one  more  shot  at  Colorado.  We  have  with  us  an  assessor 
from  one  of  our  largest  farming  counties.  He  brought  in  a 
valuation  of  $96,000,000,  and  he  is  doing  work  now  that  will 
make  that  $96,000,000  over  $100,000,000.  He  is  a  cousin  of 
Mark  Hanna — Mr.  Robert  Hanna  of  Weld  County,  Colorado. 

Robert  E.  Hanna  of  Color.u)0:  I  am  glad  Judge  Leser 
opened  up  this  matter  as  he  has  because,  I  see,  his  heart  is  in 
the  right  place.  He  is  after  results.  I  do  not  believe  can- 
didly that  any  taxing  officer  a^II  ever  be  able  to  give  his  best 
blood  to  the  work  into  which  he  has  thrown  his  life  when  he 
is  subject  to  the  political  tide  of  his  state  and  his  county. 
I  speak  somewhat  of  experience  in  my  own  county,  which  is 
the  one  in  which  the  famous  Union  Colony,  founded  by  Horace 
Greeley,  is  located,  where  the  tide  ebbs  and  flows  and  with 
it  the  rise  and  fall  of  office  holders.  We  have  been  fortunate 
in  the  majority  of  instances,  but  I  do  candidly  believe  that 
the  wise  and  business-like  suggestion  is  the  elimination  of  the 
election  of  assessors  and  that  this  should  be  done  not  only  in 
the  western  states,  but  in  my  judgment  by  every  state.  My 
personal  belief  is  that  the  assessor  of  every  county,  or  locality 
if  a  township  assessor,  should  be  under  the  jurisdiction  of  the 
tax  commission,  and  I  might  say,  gentlemen,  that  I  fully 
concur  in  the  belief  also  that  the  tax  commissions  of  all  states 
should  in  themselves  be  not  elective  officers,  but  should  hold 
office  during  their  good  behavior.  Then  you  will  see  that  the 
tax  commission  will  be  interested  in  obtaining  throughout  the 
several  counties  the  best  available  men  for  the  position  of  as- 
sessor, the  man  whom  three  tax  commissioners  can  choose 
better,  in  our  county,  than  fifty  thousand  people.  The  best 
way  of  getting  results  is  in  making  a  proper  selection  of  as- 
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sessors  and  permitting  them,  to  hold  office  as  long  as  they 
see  fit  to  hold  the  office  and  their  work  is  satisfactory  and  their 
conduct  is  proper.  I  think  twenty-three  of  the  assessors  of 
the  Colorado  counties  were  changed  in  this  last  two  years.  I 
happen  to  know  the  majority  of  them  personally, — good,  clean, 
sensible  fellows ;  but  the  political  tide  changed  by  the  writing 
of  a  letter  and  many  of  them  fell  by  the  wayside,  giving  their 
places  to  less  experienced  men,  and,  I  think  it  may  be  safely 
said,  in  a  majority  of  instances,  to  men  who  are  not  as  well 
qualified  as  those  who  surrendered  their  offices  on  account  of 
failure  in  election.  One  thing  to  me  seems  paramount,  and 
that  is  the  fact  that  in  Colorado  an  election  is  held  every  two 
years.  "We  have  the  primary  ballot.  If  there  is  more  than 
one  applicant  for  a  particular  office,  one  must  go  into  the  cam- 
paign first  in  the  primaries  for  his  nomination,  and  secondly 
he  must  go  into  the  general  campaign,  as  all  other  officers, 
and  be  taken  away  from  his  office  at  the  busiest  season  of  the 
year,  the  season  when  he  is  most  needed  in  his  office  to  properly 
transact  business  and  see  that  his  levies  are  extended  against 
his  roll.  If  he  has  any  pride  in  his  work,  naturally  he  does 
not  wish  to  be  defeated  because  he  is  compelled  on  account 
of  his  work  to  remain  at  his  post  of  duty.  The  fellow  who  re- 
mains at  his  post  of  duty  with  the  opposition  out  vigorously 
against  him,  stands  a  fair  chance  of  defeat.  As  a  result,  I 
know  personally  that  it  took  me  out  two  months  in  each 
campaign,  to  campaign  the  county.  It  is  a  mistake.  I  feel 
that  either  myself  or  some  one  who  is  the  choice  of  the  tax 
commission  should  fill  the  position  in  my  county  and  in  all 
other  counties  of  the  state,  and  that  the  appointment  should 
be  for  life  or  during  good  behavior.  When  that  condition 
is  brought  about,  you  are  going  to  find  a  more  wholesome  con- 
dition existing  in  the  several  counties  than  under  the  present 
condition,  when  they  are  elected  once  each  two  years.  I 
personally  hope,  gentlemen,  that  each  of  you  from  your  sev- 
eral states  will  think  this  matter  over  seriously,  and  if  it  is 
your  judgment  that  it  is  best,  endeavor  in  each  of  your  legis- 
latures to  take  at  least  that  one  office  out  of  politics  and  give 
the  assessor  a  chance  to  go  out  and  do  his  full  duty,  knowing 
that  no  man  can  rise  up  against  him  and  create  a  fight  because 
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of  the  fact  that  one  or  two  or  a  few  taxpayers  feel  that  they 
have  been  unjustly  dealt  with,  but  that  they  may  take  it  to  the 
body  appointing  the  assessor  and  let  the  tax  commission  have 
the  right  to  review  his  work  and  pass  judgment  upon  it,  in- 
stead of  passing  the  buck  to  the  people  of  the  county  in 
which  he  resides.     Thank  you,  Mr.  Chairman. 

Chairman  Link  :  Gentlemen,  I  am  going  to  ask  you  to  bear 
Avith  us  just  a  few  minutes  for  a  couple  of  brief  remarks. 
We  have  with  us  the  assistant  attorney  general  of  the  extreme 
south,  Mr.  Sneed  of  Louisiana,  who  I  am  going  to  ask  to  ex- 
plain briefly  something  in  regard  to  the  special  and  business 
taxes  of  the  south. 

Mr.  Sneed  op  Louisiana  :  It  is  rather  a  heavy  undertaking 
on  such  short  notice  and  a  bit  of  a  disappointment  to  feel  that 
any  time  I  devote  to  talking,  may  be  that  much  time  lost.  In 
all  the  papers  and  the  discussion  that  was  had  upstairs  today,  it 
seems  to  me  that  the  central  effort  has  been  to  take  the  human 
element  away  from  the  administration  of  tax  laws.  I  suggest 
that  that  is  a  matter  of  impossibility.  It  is  quite  as  impossible 
to  take  the  human  element  away  from  the  administration  of 
tax  laws  as  it  is  to  take  the  human  element  away  from  the 
administration  of  general  republican  or  democratic  govern- 
ment. Most  of  the  evils  that  are  pointed  out  in  discussing  the 
general  property  tax,  are  not  evils  of  that  tax  itself,  but  evils 
of  the  administration  of  that  tax ;  and  those  evils  can  be  cured 
by  the  appointment  of  proper  officials.  I  use  the  word  "ap- 
pointment" advisedly.  Along  the  line  just  suggested,  the 
elective  assessor  is  about  as  big  a  misfortune  as  the  elective 
judge.  The  man  who  invented  the  elective  judicial  should  be 
put  in  jail ;  the  man  who  invented  the  elective  assessor  should 
be  given  the  same  penalty,  but  for  a  longer  time.  The  special 
taxes  to  which  your  chairman  has  called  attention  are  not 
so  much  in  the  line  of  special  taxes  as  they  are  in  the  effort 
of  the  tax-administering  authorities  to  find  all  property  that 
is  subject  to  tax  and  list  that  properly.  We  have  now  an 
appointive  body  called  the  board  of  state  affairs.  It  is  the  re- 
sult of  laws  with  teeth  in  them.  And  the  board  is  fortunately 
composed  of  men  with  jaws  strong  enough  to  use  those  teeth. 
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They  maiiitam  au  active  and  accurate  super%'isiou  of  the  \vork 
of  every  assessor  in  the  state.  At  the  present  moment  they  are 
engaged  in  what  they  call  reviewing  the  rolls.  The  assessor 
for  ever^'  parish,  as  we  call  it,  or  county  as  you  call  it,  brings 
his  roll  to  the  board  of  affairs  on  a  certain  day,  which  goes 
over  every  listing  he  has  made.  He  stands  what  might  be 
called  a  cross-examination  made  by  one  of  the  members  of  that 
board  and  during  that  cross-examination  any  favoritism,  any 
padded  values  or  any  property  that  has  been  under-valued, 
is  readily  discovered.  For  that  reason  the  legislature  has  been 
able  to  reduce  the  state  rate  of  taxation  verj-  materially,  down 
to  four  mills,  which  we  consider  a  low  rate  of  taxation,  and 
which  compared  to  the  rates  of  other  states,  is  low.  There  are 
a  few  special  taxes  that  we  levy  and  collect,  but  only  one  I 
think  would  present  any  novelty.  That  is  what  we  call  a 
severance  tax.  There  is  a  tax  laid  upon  the  severing  from 
the  soil  of  natural  products,  which  includes  forest  timber, 
sulphur,  oil  and  salt.  The  theory  of  this  tax  is  that  for  ever^- 
pound  of  sulphur  removed  from  Louisiana  the  state  is  that 
much  poorer ;  for  every  pound  of  salt  removed  the  state  is  that 
much  poorer,  and  so  on  down  the  line.  This  tax  was  le\ied 
you  may  say,  while  the  state  was  still  good.  These  lands  may 
be  exhausted ;  the  sulphur  may,  the  forests  may,  and  the  salt 
may.  We  have  the  most  litigious  taxpayers  in  the  world. 
These  men  may  be  residents,  they  may  be  corporations  with 
branch  offices  in  the  state,  or  subsidiary  corporations.  That 
tax  was  contested  in  the  federal  court.  The  auditor  of  the 
state — at  that  time  the  board  of  affairs  had  not  got  into 
good  working  order — was  made  the  defendant  ia  an  injunction 
suit  to  restrain  collection  of  that  tax,  the  theorj-  being  that 
it  was  not  an  ad  valorem  tax  and  was  not  a  license  tax,  and 
that  since  it  was  not  graduated  as  the  license  tax  requires, 
and  the  property  was  not  valued  as  the  ad  valorem  tax  or  gen- 
eral revenue  act  required,  it  was  unconstitutional  and  void. 
The  state's  answer  to  it  was  very-  simple.  Louisiana  is  not 
bound  to  levy  an  ad  valorem  tax;  it  is  not  bound  to  le^y  a 
license  tax ;  it  can  levy  a  tax  by  any  name  which  it  chooses 
to  call  it,  and  it  chose  to  call  this  a  severance  tax.  Uufor- 
tunatelv  I  have  not  the  figures  to  show  what  this  form  of 
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taxation  has  produced.  It  has  been  a  fairly  good-sized  sum 
of  money.  I  say  without  hesitation  that  next  to  the  inherit- 
ance tax, — what  we  call  the  succession  tax, — the  severance  tax 
is  the  most  just  form  of  taxation  I  am  able  to  conceive  of. 

[Adjournment  of  Session.] 


FOURTH  SESSION,  WEDNT^SDAY  MORNING,  JUNE  18,  1919 

Permanext  Chairman  Armson  :  Gentlemen,  will  you  please 
come  to  order.  It  affords  me  pleasure  to  introduce  as  chair- 
man of  the  session  Senator  Thomas  of  the  Louisiana  Tax  Com- 
mission.    Senator  Thomas  will  please  take  the  chair. 

Chairman  Thomas  of  Louisiana  :  We  have  some  ven,-  live 
topics  up  for  consideration  this  morning  and  will  be  led  by 
those  who  have  made  a  profound  study  of  the  subject.  The 
first  subject  for  consideration  is  Registration  Taxes  on  In- 
tangibles, vrith.  special  reference  to  the  Connecticut  Chose-in- 
Action  Tax,  by  Fred  R.  Fairchild,  former  secretary  of  the 
association. 

REGISTRATION  TAXES  ON  INTANGIBLES,  WITH 
SPECIAL  REFERENCE  TO  THE  CONNECTI- 
CUT CHOSE-IN-ACTION  TAX 

FRED  R.   fairchild 
Professor  of  Political  Economy,  Yale  University 

A  dozen  years  of  study  under  the  auspices  of  the  National 
Tax  Association  have  brought  us  to  a  fairly  clear  understand- 
ing of  the  nature  and  practical  defects  of  the  American 
general  property  tax.  Summed  up  in  a  sentence,  the  general 
property  tax  has  failed  because  all  taxable  property  is  not  in 
actual  practice  discovered  and  assessed  at  its  true  value.  This 
fact  needs  no  demonstration  here.  A  second  proposition, 
equally  established,  is  that  the  degree  of  failure  varies  with 
the  different  classes  of  property'.     The  assessment  of  real  es- 


rectIstratiox  taxes  ox  IXTAXGIBLES  153 

tate  is  moderately  successful.  Tangible  personal  property  is 
treated  less  efficiently.  When  we  come  to  intangible  per- 
sonalty, the  break-down  is  complete.  While  difference  of 
opinion  may  still  exist  regarding  the  need  of  radical  reform 
in  the  taxation  of  tangible  property,  there  are  now  few  to 
deny  the  necessity  of  some  special  treatment  of  intangibles. 

For  the  present  I  wish  to  avoid  discussion  of  such  questions 
as  whether  intangible  property  should  be  taxed  at  all,  or  what 
kinds  of  intangibles  should  or  should  not  be  taxed.  I  am  con- 
cerned rather  with  the  practical  problem  of  determining  the 
best  method  of  reaching  the  tax-paying  ability  represented 
by  the  possession  of  intangible  personalty.  For  the  attain- 
ment of  this  end,  two  proposals  are  now  before  us;  namely 
the  classified  property  tax  and  the  state  income  tax.  A  few 
years  ago  classification  had  the  inside  track.  Todaj^  it  has 
perhaps  been  crowded  aside  by  the  income  tax.  Be  that  as  it 
may,  each  plan  has  its  advocates  and  deserves  a  hearing. 
What  I  shall  say  is  devoted  to  the  plan  of  classification. 

The  idea  of  the  classified  property  tax  is  to  separate  tax- 
able property  into  classes  for  the  sake  of  applying  different 
methods  or  different  rates  of  taxation.  As  regards  intangible 
personalty,  the  main  idea  is  to  classify  such  property  in  order 
to  tax  it  at  a  distinctly  lower  rate  than  is  imposed  upon  other 
kinds  of  property.  The  argument  for  this  is  two- fold.  In  the 
first  place,  it  has  been  demonstrated  that  intangible  personalty 
cannot  be  taxed  at  the  high  rates  generally  prevailing  under 
the  property  tax,  whereas  it  is  claimed  that  at  a  low  rate  (say 
from  two  to  five  mills)  such  property  can  be  successfuUj"  taxed. 
This  we  may  call  the  administrative  argument.  On  the  other 
hand,  it  may  be  urged  that  justice  demands  a  low  rate  for  in- 
tangibles, since  such  property,  if  assessed  at  all,  must  almost 
necessarily  go  in  at  its  full  value,  whereas  tangible  property 
is  generally  assessed  far  below  its  value.  Discrimination  in 
the  tax  rate  is  thus  urged  to  offset  discrimination  in  assessment. 

Some  dozen  states  have  so  far  tried  the  experiment,  either 
by  means  of  simple  classification  for  taxation  at  a  flat  rate 
(as  in  Pennsylvania.  Maryland,  Minnesota,  Iowa,  Rhode 
Island,  and  North  Dakota)  or  by  means  of  a  registration  tax 
(as  in   Connecticut,   New   York,    Michigan,    and    Alabama). 
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The  experiences  of  some  of  these  states  have  been  recounted 
and  discussed  at  previous  Conferences.  The  advocates  of  the 
classified  property  tax  have,  I  believe,  demonstrated  (1)  the 
utter  failure  to  tax  intangibles  under  the  uniform  rule  of  the 
old  general  property  tax,  and  the  causes  thereof,  and  (2) 
that  classification  and  low  rate  taxation,  wherever  tried,  have 
brought  improvement,  increasing  the  number  of  owners  and 
the  amount  of  property  reached  and  even  swelling  the  revenue 
obtained  in  spite  of  the  reduction  in  rate.  There  has  been, 
however,  a  readiness,  altogether  too  optimistic  I  think,  to 
assume  that  the  low  rate  taxation  of  intangibles  has  been  a 
success  and  that  this  part  of  our  tax  problem  has  been  solved. 

This  conclusion,  I  believe,  should  not  be  allowed  to  stand 
without  material  qualification.  It  is  not  enough  to  show  im- 
provement. The  very  rottenness  of  the  former  state  makes 
easy  a  good  showing  for  the  new  device,  even  though  it  may 
still  be  so  imperfect  that  at  best  we  have  only  mitigated,  not 
removed,  the  evil.  I  am  reminded  of  the  prize  offered  in  a 
certain  school  to  that  pupil  who  should  show  the  greatest  im- 
provement in  scholarly  attainment.  The  prize  was  a  badge, 
not  of  present  eminence,  but  of  original  degradation.  Of 
course  we  all  know  that  perfection  is  not  to  be  hoped  for  in 
the  practical  affairs  of  this  sinful  world,  least  of  all  in  the 
realm  of  taxation.  Nevertheless  I  submit  that  the  true  meas- 
ure of  a  tax  device  is  the  degree  of  its  approach  to  the  ideal. 
This  is  the  point  at  which  we  need  more  light  upon  the  results 
of  the  low  rate  taxation  of  intangibles.  To  what  extent  has 
it  succeeded  in  taxing  the  property  in  question?  Of  course 
it  has  not  reached  the  last  dollar.  But  has  it  reached  90  per 
cent,  or  75  per  cent,  or  50  per  cent,  or  25  per  cent  ?  We  may 
differ  as  to  what  we  will  call  success.  But,  whatever  our 
standard,  this  I  submit  is  the  question  that  must  be  asked  and 
in  some  measure  answered,  before  we  can  call  the  device  a 
success. 

Now  it  is  obvious  that  this  is  the  very  question  upon  which 
it  is  most  difficult  to  get  evidence.  We  can  tell  easily  enough 
how  much  property  is  reached.  The  difficulty  is  in  forming 
any  estimate  of  the  amount  that  escapes.  What  I  am  urging 
is  the  importance  of  more  evidence  as  to  the  real  measure  of 
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the  success  of  the  low  rate  tax  on  intangibles,  a  matter  which 
has  been  passed  by  altogether  too  lightly  in  previous  dis- 
cussions. 

It  is  in  the  hope  that  I  may  be  able  to  make  some  very  modest 
contribution  to  this  evidence  that  I  offer  some  results  of  recent 
study  of  the  Connecticut  four-mill  investment  tax.  Con- 
necticut was  the  pioneer  in  the  adoption  of  the  registration  tax, 
and  her  law  furnishes  one  of  the  best  examples  of  this  device. 
The  law  was  adopted  in  1889,  and  has  been  amended  from  time 
to  time  in  matters  of  detail,  the  most  important  being  the 
change  of  the  rate  from  two  to  four  mills  in  1897.  Under  its 
provisions,  bonds,  notes,  and  other  choses  in  action  (otherwise 
liable  to  taxation  under  the  general  j^roperty  tax)  may  be 
registered  with  the  state  treasurer  and  a  tax  paid  at  the 
rate  of  four  mills  a  year.  The  treasurer's  receipt  attached  to 
the  document  exempts  it  from  taxation  under  the  local  prop- 
erty tax.     The  revenue  goes  into  the  state  treasury. 

It  should  be  noted  that  the  bonds  of  Connecticut  corpora- 
tions and  the  shares  of  stock  of  practically  all  corporations  are 
exempt  from  the  property  tax  in  Connecticut  and  are  there- 
fore not  subject  to  the  investment  tax.  The  same  is  true  of 
mortgages  on  Connecticut  real  estate.  On  the  other  hand 
the  law  has  been  so  interpreted  as  to  permit  the  registration 
of  money,  deposits,  credits,  and,  in  fact,  virtually  all  forms 
of  intangible  property  subject  to  the  property  tax. 

Note  further  that  the  registration  is  optional  with  the  o^nier. 
If  he  registers,  he  pays  a  four  mill  tax.  If  he  does  not,  his 
securities  are  subject  to  the  local  property  tax,  at  a  rate  which 
averages  about  fifteen  mills  throughout  the  state,  and  he 
takes  his  chances  on  discovery  by  the  assessor.  If  such  dis- 
covery were  a  certainty,  there  would  appear  to  be  no  reason 
for  any  owner  declining  to  register  his  intangibles  and  no 
reason  for  any  local  listing  of  such  property,  unless  the  local 
tax  rate  were  four  mills  or  less,  or  some  deal  could  be  made 
with  the  assessor,  or  the  owner  were  ignorant  of  the  law  and 
its  interpretation.  As  a  matter  of  fact,  no  town  has  a  tax 
rate  of  less  than  four  mills,  although  one  town  has  a  rate  of 
just  four  mills;  of  which  more  later.  Nevertheless  a  con- 
siderable amount  of  this  class  of  property  gets  into  the  grand 
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list  every  year.  In  the  list  of  1917,  "bonds,  notes,  credits  and 
other  choses  in  action  and  excess  of  credits  over  debits  of  mer- 
chants", were  assessed  at  a  little  over  seven  million  dollars, 
and  the  list  also  contains  over  five  and  one-half  million  dollars 
of  "moiiey  at  interest,  on  hand,  and  on  deposit."  Without 
doubt,  ignorance  of  the  law  and  its  interpretation  and  sheer 
inertia,  are  important  influences. 

It  is  interesting  to  find  that  nearly  two  million  dollars  of 
the  bonds  and  credits  and  half  a  million  of  the  money,  almost 
one-fifth  of  the  total  for  the  whole  state,  are  listed  in  a  single 
little  town  of  about  a  thousand  population.  A  sagacious  Sher- 
lock Holmes  would  soon  arrive  at  the  deduction  that  this  must 
be  the  town  that  has  the  four-mill  tax  rate.  Such  is  the  fact. 
Investigation  further  discloses  that  nearly  all  of  this  is  the 
property  of  one  citizen,  who,  upon  inheriting  a  large  estate, 
made  an  agreement  with  the  local  assessor  by  which,  on  con- 
dition of  a  town  tax  rate  of  four  mills,  he  listed  all  his  choses 
in  action  in  the  town,  instead  of  with  the  state  treasurer.  The 
case  is  thus  described  by  Tax  Commissioner  Corbin  in  his 
report  for  1915-16. 

"The  lowest  tax  rate  of  any  town  in  the  state  for  many  decades  is 
that  of  Willin^on,  the  grand  list  of  which  in  1915  was  increased  636.7 
per  cent,  the  largest  increase  of  any  town  of  the  state  of  Connecticut 
in  any  one  year.  The  reason  for  this  notable  increase  is  unprecedented. 
A  taxpayer  of  considerable  wealth,  in  the  town  of  Willington,  died,  and 
his  entire  estate,  consisting  largely  of  intangible  property,  was  placed  on 
the  local  tax  list,  rather  than  registered  with  the  state  treasurer.  This 
enabled  the  town  to  lower  its  tax  rate  from  20  mills  to  4  mills,  the 
result  being  that  the  additional  property  which  caused  the  increase  in  the 
grand  list  and  the  corresponding  change  in  the  tax  rate,  is  now  payisg 
the  same  tax  as  if  registered  with  the  state  treasurer.  The  town,  how- 
ever, is  receiving  the  advantage  of  the  tax,  which,  if  paid  to  the  state, 
it  would  lose. ' ' 

The  Connecticut  law  makes  no  provision  for  any  effort  by 
state  officers  to  discover  taxable  choses  in  action  and  compel 
their  registration.  We  have,  therefore,  a  clear  case  of  the  ap- 
peal to  the  taxpayer's  honesty.  It  is  commonly  argued  that 
the  ordinary  rates  of  the  general  property  tax,  are  so  utterly 
exorbitant,  when  applied  to  investments,  that  no  taxpayer's 
conscience  can  stand  the  strain ;  whereas,  at  a  reasonable  rate. 
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the  taxpayers  would  elect  to  keep  peace  with  their  consciences 
and  declare  their  property.  This  is  not  the  whole  of  the  case, 
since  it  may  well  be  argued  that  at  reasonable  rates,  the  as- 
sessing officers  themselves  would  be  more  dilligent  in  the  search 
for  taxable  investments.  Nevertheless  the  leading  argument 
has  aimed  at  relieving  the  strain  upon  the  taxpayer's  con- 
science, with  resulting  voluntary  self-assessment.  This  is 
clearly  the  principle  of  the  Connecticut  law.  And  whatever 
we  can  learn  of  its  practical  results,  should  be  of  value  in  test- 
ing the  validity  of  this  argument. 

It  should  be  stated  at  once  that  the  history  of  the  Con- 
necticut registry  tax  agrees  with  the  experience  of  all  other 
states  that  have  tried  the  low  flat-rate  taxation  of  intangibles, 
in  that  the  law  has  caused  an  increase  in  the  number  and  value 
of  securities  listed  for  taxation  and  has  been  a  good  revenue 
producer.  In  short  it  has  been  a  decided  improvement  over 
the  old  general  property  tax. 

In  each  of  the  two  years  before  the  enactment  of  the  law, 
i.  e.,  1887  and  1888,  a  little  less  than  thirteen  million  dollars 
of  bonds,  money  at  interest,  and  money  on  hand,  were  as- 
sessed under  the  general  property  tax.  In  1889,  when  the 
state  tax  went  into  effect,  this  dropped  to  seven  million  dollars 
and  in  the  next  few  years,  declined  to  between  three  and  four 
million.  On  the  other  hand,  securities  registered  wath  the 
state  treasurer  during  the  fiscal  year  1890,  were  nearly  thirty- 
four  million,  the  next  year  twenty-five  million,  and  the  next 
year  thirty-nine  million.  The  doubling  of  the  rate  in  1897 
appears  to  have  had  little  effect  in  checking  registration  under 
the  law.  During  the  past  six  years  the  results  have  been 
as  follows: 

Fiscal  year         Number  of  notes,  etc.  Amount  of  notes,  etc.  Tax 

1913    42,734                           $44,684,182  -$183,662 

1914   53,895                             61,424,844  251,833 

1915    87,003                           101,017,801  415,772 

1916   104,663  126,048,468  525,912 

1917   121,897  161,439,132  652,024 

1918   129,096  136,477,545  548,661 

A  statute  of  1915  provided  that  any  property  passing 
through  the  probate  courts,  upon  which  no  tax  had  been  paid 
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during  the  year  before  the  owner's  death  should  pay  a  penaltj- 
tax  of  2  per  cent  a  year  for  the  five  years  preceding  the  owner 's 
death,  or  such  part  of  that  period  as  the  property  was  owned 
by  the  decedent  and  not  taxed.  This  law  has  tended  to  stimu- 
late registration  and  is  no  doubt  partly  responsible  for  the  in- 
creased revenue  beginning  in  1915,  though  I  think  there  has 
been  a  tendency  to  exaggerate  the  eif  ects  of  this  penalty  law. 

Two  years  ago  a  careful  study  of  the  Connecticut  tax  sys- 
tem was  made  by  the  state  Chamber  of  Commerce,  under  my 
direction.  For  the  first  time  in  its  historj^  the  operation  of 
the  state  investment  tax  was  thoroughly  examined,  with  the 
primary  purpose  of  getting  some  idea  of  the  extent  to  which 
taxable  intangibles  were  actually  being  reached.  A  complete 
examination  was  made  of  the  original  records  of  the  state 
treasurer's  office  showing  property  registered  from  October  1, 
1914,  to  September  30,  1915.  During  this  period  the  following 
property  was  registered : 

Notes   $15,587,869.47 

Municipal  bonds  and  notes 55,090,091.84 

Railroad  bonds 37,191,360.50 

Other  bonds   33,831,155.50 

Deposits  11,998,748.10 

Book  accounts 1,685,395.87 

Sundries 360,473.35 

Total $105,74.5,094.63 

In  the  absence  of  direct  evidence  as  to  the  amount  of  such 
property  in  the  state,  indirect  testimony  was  sought  by  means 
of  a  comparison  of  the  amounts  registered  from  the  several 
towns.  The  results  are  interesting  and,  I  believe,  significant. 
There  are  168  towns  in  Connecticut.  From  seven  of  these, 
none  of  the  property  in  question  was  either  registered  with 
the  state  treasurer  or  assessed  locally.  Fourteen  other  towns 
registered  nothing  with  tlie  state  treasurer,  although  each 
showed  some  of  such  property  assessed  locally.  The  amount 
thus  assessed  was,  however,  absurdly  small,  exceeding  $5,000 
in  only  two  towns.  Another  group  of  fourteen  towns  shows 
something  registered  M'ith  the  state  treasurer,  but  in  no  case 
does  the  amount  so  registered,  plus  the  amount  locally  as- 
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sessed,  equal  $5,000.  And  there  are  still  nine  other  to\^Tas  in 
each  of  which  the  total  amount  registered  with  the  state 
treasurer  or  listed  locally,  is  less  than  $10,000. 

May  I  now  quote  at  length  from  the  report  of  the  Chamber 
of  Commerce  investigation  : 

"It  would  appear  impossible  to  draw  any  other  conclusion  from  the 
foregoing  facts  than  that  a  very  large  amount  of  such  property  escapes 
taxation.  It  must,  of  course,  be  remembered  that  citizens  of  one  town 
may  have  their  bonds  and  other  choses  in  action,  etc.,  listed  with  the 
state  treasurer  through  a  broker  in  some  other  town,  in  which  case  the 
amount  listed  might  not  appear  in  the  town  of  the  owner's  residence. 
This  fact  explains  in  part  the  very  large  amount  of  such  property  listed 
from  Hartford.  This  city  alone  lists  with  the  state  treasurer  more  than 
one-fifth  of  all  the  property  thus  listed  for  the  whole  state.  The  treas- 
urer's  books  also  show  a  considerable  amount  of  such  property  listed 
from  outside  the  state.  This  happens  where  a  resident  of  Connecticut 
has  his  business  handled  by  a  broker  outside  the  state.  It  is  probable, 
therefore,  that  some  of  the  towns  which  appear  to  have  nothing  listed, 
might  show  some  amount  if  all  the  facts  were  known,  and  that  others 
might  show  a  slightly  increased  amount. 

"Nevertheless,  making  full  allowance  for  this,  we  still  have  a  remark- 
able state  of  affairs.  It  is  hardly  conceivable  that  in  the  thrifty  state 
of  Connecticut,  there  are  seven  towns  in  which  there  is  no  ownership  of 
taxable  bonds,  choses  in  action,  money  or  deposits,  or  in  which  all  such 
property  is  listed  for  the  owners  by  brokers  in  other  towns.  It  is  per- 
haps conceivable  that  in  this  same  thrifty  state  there  are  towns  in  which 
the  total  amount  of  taxable  intangible  property  amounts  to  $50,  $62.66, 
«.nd  $95  respectively.  If  conceivable,  this  is  at  least  highly  improbable. 
It  is  equally  improbable  that  there  are  five  other  towns,  in  each  of  which 
the  aggregate  of  taxable  intangible  property  amounts  to  $500  or  less. 
It  is  certainly  not  to  be  believed  that  there  are  33  towns  in  the  state 
of  Connecticut,  out  of  a  total  of  168  towns,  in  no  one  of  which  the 
total  value  of  taxable  intangible  property  amounts  to  $5,000. 

"Just  how  much  of  such  property  there  actually  is  in  these  towns,  we 
have  no  evidence  to  enable  us  to  determine.  That  the  amount  which 
escapes  taxation  is  many  times  that  which  is  taxed,  would  appear  to  be  a 
reasonable  conjecture. 

"No  one  would  of  course  claim  that  the  distribution  of  taxable  in- 
tangible personalty  among  the  towns  bears  any  exact  relation  to  the 
population  of  the  towns.  Nevertheless  some  of  the  discrepancies  shown 
by  these  figures  are  capable  of  no  explanation  other  than  that  much  of  this 
property  escapes  taxation.  For  example  the  702  citizens  of  one  small 
town  were  taxed  upon  $384,000  of  such  property  ($376,000  under  the 
state  registry  tax).  Another  town  of  837  inhabitants,  showed  $209,000 
($190,000  under  the  state  tax).     Compare  another  town  with  over  11,000 
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population,  but  reporting  only  $45,000  of  taxable  securities  (only  $23 
registered  with  the  state  treasurer).  This  town  has  a  population  sixteen 
times  greater  than  that  of  the  town  first  mentioned,  yet  its  taxable 
securities  are  less  than  one-eighth  of  those  recorded  for  the  smaller  town. 
The  amount  listed  with  the  state  treasurer  was  only  1/16  that  of  the 
first  town. 

"If  this  property  were  all  subject  to  taxation  at  the  local  rate,  we 
might  naturally  expect  to  find  wealthy  people  establishing  their  resid- 
ence in  small  towns  with  low  tax  rates,  which  would  go  to  explain  some 
of  these  discrepancies.  Such  things  have  occurred,  for  instance,  in  Massa- 
chusetts and  other  states.  There  is  no  reason  in  Connecticut,  however, 
for  anyone  to  change  his  residence  on  account  of  the  taxation  of  in- 
tangibles unless,  perchance,  he  may  find  a  town  with  a  tax  rate  of  less 
than  four  mills.  There  might  stiU  be  some  inducement  for  wealthy 
citizens  to  reside  in  towns  having  low  tax  rates,  on  account  of  the 
taxation  of  other  kinds  of  property.  This  explanation  will  not  do  ror 
any  of  these  small  towns.  Their  tax  rates  in  1915  were  each  above  the 
average  rate  for  the  state. 

"If  we  look  for  the  towns  showing  the  largest  amount  assessed  we 
find  the  following,  in  each  of  which  the  total  amount  listed  for  taxation 
is  over  $3,000,000. 

Town                  Listed  with  Assessed  Popula- 

treasurer  locally  Total  tion 

Bridgeport $3,601,440  $187,317  $3,788,757  102,054 

Hartford   24,181,330  827,616  25,008,946  98,915 

Naugatuck 4,919,392  50,475  4,969,867  12,722 

New  Haven 13,611,288  469,717  14,081,005  133,605 

New  London 6,411,413  210,634  6,622,047  19,659 

Norvdch  3,274,285  75,481  3,349,766  28,219- 

Stamford 5,574,714  49,344  5,624,058  28,836 

Waterbury  4,664,494  2,941,289  7,605,783  73,141 

Winchester 3,049,504  35,383  3,084,887  8,679 

"In  this  list  we  find  four  of  the  sis  largest  cities  of  the  state.  It  is 
noticeable,  however,  that  some  of  the  cities  that  thus  rank  high  for  the 
amount  of  personal  property  taxed,  are  not  by  any  means  large  places. 
In  particular  we  note  Winchester,  with  a  population  of  only  8,679. 
Naugatuck  also,  with  a  population  of  12,722,  pays  taxes  on  nearly  $5,- 
000,000  of  intangible  personalty,  this  amount  being  exceeded  only  by 
the  cities  of  Hartford,  New  Haven,  Waterbury,  New  London  and  Stam- 
ford. Compare  Winchester  with  Bridgeport  for  example,  which,  with 
a  population  of  nearly  12  times  that  of  Winchester,  is  taxed  upon  only 
about  25  per  cent  more  of  such  property  than  Winchester.  Naugatuck, 
with  a  population  of  less  than  one-eighth  that  of  Bridgeport,  pays  taxes 
upon  about  one-third  more  of  such  property  than  is  listed  by  Bridgeport. 

"Equally  interesting  comparisons   are   those  of  some   of  the   smaller 
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cities.  Compare,  for  instance,  Groton  with  Norwalk.  The  latter  with 
a  population  of  nearly  four  times  that  of  Groton,  is  taxed  upon  less  than 
one-half  as  much  intangible  property.  Most  conspicuous  of  all  is  the 
case  of  Willington.  Although  it  had  a  population  of  1,112,  the  value 
of  its  assessed  intangibles,  amounting  to  $2,398,000,  is  exceeded  only 
by  11  cities.  A  further  extraordinary  fact  about  Willington  is  that 
practically  all  of  this  is  assessed  for  local  taxation,  the  amount  listed 
with  the  treasurer  being  only  the  insignificant  sum  of  $3,150.  This 
case  has  been  explained. 

' '  Some  interesting  comparisons  are  obtained  by  working  out  the  per 
capita  figures.  Willington  heads  the  list  with  $2,156.82  per  capita,  al- 
though the  amount  listed  with  the  state  treasurer  is  the  trifling  sum  of 
$2.83  per  capita.  Canaan  shows  $535.93  per  capita  listed  with  the  state 
treasurer  and  $546.83  altogether,  Groton  has  $349.43  per  capita  listed 
with  the  state  treasurer,  and  $351.88  when  that  listed  locally, .  is  in- 
cluded. Compare  with  these  towns  the  town  of  Orange,  with  $3.98  per 
capita  taxed  altogether,  of  which  $2.06  is  listed  with  the  state  treasurer, 
Preston  with  26  cents  and  Salem  with  14  cents  per  capita,  all  listed  with 
the  state  treasurer.  Wallingford  has  $24.81  per  capita  listed  with  the 
state  treasurer  and  $26.01  altogether.  Of  course  all  those  towns  al- 
ready mentioned,  which  list  nothing  at  all,  show  zero  per  capita.  The 
large  cities  also  show  great  diversity  as  regards  the  per  capita  figures. 
Naugatuck  and  -Winchester  stand  high  with  $390.65  and  $355.44  re- 
spectively, as  the  average  amount  of  intangibles  on  which  their  citizens 
pay  taxes.  Compare  Bridgeport,  with  $37.13  per  capita.  Hartford 
stands  high  with  $252.83  per  capita,  but  it  is  probable  that  the  situation 
in  this  city  is  to  a  considerable  extent  due  to  the  listing  by  Hartford 
brokers  of  property  belonging  to  citizens  of  other  towns. 

' '  The  foregoing  facts  would  seem  to  show  conclusively  that  there  is 
much  evasion  of  the  tax  on  intangible  personalty.  On  no  other  grounds 
can  we  explain  the  enormous  discrepancies  between  the  amounts  listed 
from  different  towns,  taking  into  account  the  population  of  the  several 
towns.  We  have,  of  course,  no  way  of  saying  how  much  of  such  prop- 
erty there  is  which  is  subject  to  taxation.  The  amount  must  certainly 
be  great,  probably  several  times  as  great  as  that  which  is  reached  by  the 
present  tax  system. ' ' 

In  the  face  of  such  facts  as  these  I  do  not  believe  we  are  jus- 
tified in  regarding  the  voluntary  registration  tax  as  the  solu- 
tion of  the  problem  of  taxing  intangible  personalty,  merely  on 
the  ground  of  its  admitted  superiority  to  the  uniform  rule  of 
the  general  property  tax.  A  plan  which,  in  all  probability, 
does  not  reach  half  of  the  property  taxable  under  it,  can 
hardly  be  called  a  success. 

The  optional  registration  tax  is  not  the  only  means  of  apply- 
11 
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iiig  the  lo%v  flat-rate  tax  ou  intangibles.  There  are  those  who 
have  faith  in  such  a  tax  when  accompanied  by  a  powerful 
state  adiuinistratiou.  Evidence  is  yet  to  be  produced,  how- 
ever, to  show  that  any  state  has  made  a  real  success  of  such  a 
device  in  the  taxation  of  intangibles  as  a  Avhole.  Such  evi- 
dence as  we  have  points  in  the  other  direction. 

This  conclusion  is  not  to  be  taken  as  an  argument  against 
classification.  No  one  believes  more  firmly  than  I  in  the  prin- 
ciple of  classification  of  property  for  purposes  of  taxation. 
Some  kinds  of  wealth  can  be  taxed,  with  at  least  moderate 
success,  along  the  lines  of  the  property  tax,  for  example,  real 
estate  and  permanent  fixtures.  Others  must  be  reached  by 
special  methods,  as  in  the  case  of  forest  lands.  And  there  is 
finally  a  class  of  property  to  which  the  methods  of  the  prop- 
erty tax  are  unsuited,  and  for  which  entirely  different  ar- 
rangements must  be  made.  This  class  includes,  I  believe,  cer- 
tain forms  of  tangible  personalty  and  practically  all  intan- 
gibles. The  increasing  realization  of  this  fact  is  what  has 
given  strength  to  the  modern  demand  for  the  state  income  tax. 

Chairman  Thomas  :  The  next  topic  for  discussion  is  The 
Tax  on  Investments  in  New  York,  by  Honorable  James  A. 
Wendell,  Deputy  State  Comptroller  of  New  York. 

THE  TAX  ON  INVESTMENTS  IN  NEW  YORK 

.JAMES  A.  WENDELL 
Deputy  State  Comptroller  of  New  York 

1  am  sensible  of  the  honor  conferred  by  the  invitation  to 
address  you  on  this  occasion.  When  your  geuial  treasurer,  Mr. 
Holcomb,  asked  that  I  prepare  an  address  in  relation  to  the 
investment  tax  of  the  state  of  New  York,  I  found  it  difficult 
to  deny  his  request. 

I  was  reminded  of  an  incident,  siiid  to  have  occurred  in  the 
life  of  Mark  Twain.  It  seems  that  Mark  was  desirous  of  ob- 
taining some  statistical  information  contained  in  the  library 
of  a  New  England  professor.  He  asked  the  professor  for  the 
loan  of  one  or  more  volumes  but  was  informed  that  an  un- 
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broken  rule  provided  that  the  books  in  question  be  used  onh'  in 
the  library.  Mark  was  invited  to  visit  the  library  and  utilize 
the  information  there  available.  That  he  was  indisposed  to 
do.  In  relating  the  incident,  Twain  said  that  he  used  such 
statistics  as  he  could  think  of,  and  that  while  they  might  not 
have  been  as  accurate  or  useful  as  those  contained  in  the  pro- 
fessor's books,  they  were,  at  least,  more  interesting. 

While  a  perspective  view  of  the  investment  tax  of  New  York 
might  be  more  interesting  than  the  statistics  and  information 
which  I  shall  give  you  concerning  it,  I  fear  such  a  view,  like 
Twain's  statistics,  would  fail  to  be  useful  and  instructive. 
Hence  this  paper. 

I  have  availed  myself  of  the  opportunity  to  study  the  pro- 
ceedings of  this  association  and  the  progress  made  in  the  study 
of  taxation,  and  am  impressed  with  the  value  of  your  work. 
In  the  state  of  New  York  and,  if  I  am  correctly  informed,  in 
practically  everv'^  state  of  the  Union,  there  is  need  of  im- 
provement in  tax  legislation.  Some  unifoinn,  reasonable,  con- 
sistent, just  and  equitable  plan  of  taxation  should,  I  believe, 
and  can.  I  am  convinced,  be  formulated.  Such  a  program 
can  best  be  prepared  by  a  body  or  an  association  of  this  char- 
acter, which  studies  the  question  from  all  angles  and  acquaints 
itself  with  conditions  in  all  states.  You  are  performing  a 
great  public  service.  The  fruits  of  your  work  are  not  fully 
ripened.  The  benefits  thereof  will,  I  believe,  be  more  fulh' 
realized  in  future  years.  I  look  upon  this  association  as  one 
doing  a  pioneer  work;  not  that  the  fundamental  principles 
which  you  advocate,  are  new,  novel  or  radical,  but  rather  be- 
cause you  are  pursuing  a  campaign  of  education — one  of  ac- 
cepting and  applying  fundamental  principles  of  taxation  to 
existing,  modern  conditions. 

It  has  been  my  privilege,  during  the  last  twenty-five  years, 
to  participate  actively  in  administering  and,  to  some  small  ex- 
tent at  least,  in  directing  the  financial  affairs  of  the  state  of 
New  York.  Within  that  period  I  have  observed  the  merits 
and  the  demerits,  the  virtues  and  the  vices  of  many  tax  and 
X'evenue  producing  measures  enacted  by  the  legislature  of  the 
state.  It  occurs  to  me  that  we  have  not  always  been  con- 
sistent :  that  our  laws  have  sometimes  violated  fundament-al 
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principles;  that  in  some  eases,  illogical  taxes  or  taxes  at  il- 
logical rates,  have  been  imposed;  in  brief,  that  we  have  not, 
in  every  case,  acted  wisely  and  well.  From  your  work,  we 
have  received  and  expect  to  receive  valuable  suggestions. 
That  the  state  will  be  benefited,  seems  assured. 

When  I  say  that  we  of  New  York  have  received  suggestions 
and  are  benefited,  I  speak  advisedly,  with  reference  to  our 
new  individual  income  tax  law.  It  clearly  bears  the  imprint 
of  this  association.  No  one  man  is  more  responsible  for  that 
law  than  President  Bullock.  His  clarity  of  thought  very 
materially  aided  the  committee  in  the  preparation  of  the  bill. 
Although  it  does  not  conform  precisely  with  your  model  plan 
in  that,  by  taxing  non-residents  we,  in  a  sense,  violate  inter- 
state comity,  nevertheless,  in  essential  respects  it  is  exactly 
in  line  with  your  thought.  I  doubt  if  it  was  believed  by  the 
framers  of  your  program  that  the  great  state  of  New  York 
would  so  soon  subscribe  thereto. 

That  the  investment  tax  of  New  York  state  may  be  under- 
stood, it  is  necessary  that  legislation  leading  up  to  its  enact- 
ment be  reviewed.  I  may  say,  without  fear  of  contradiction, 
that  in  New  York  state,  more  intangible  personal  property 
exists  than  in  any  other  state  of  the  Union.  "We  have  had  in 
New  York,  and  still  have,  for  that  matter,  the  general  prop- 
erty system  of  taxation  for  real  and  personal  property,  except 
that  after  July  31,  1919,  intangible  personal  property  cannot 
be  assessed  in  any  tax  district. 

Municipal  subdivisions  of  the  state  rely  almost  entirely  on 
that  plan  of  taxation  to  produce  needed  revenue.  Until  1880, 
the  state  like^nse  had  recourse  to  practically  no  other  system. 
Since  that  year,  many  special  tax  or  revenue  measures  have 
been  enacted,  with  the  result  that  today,  the  state  government 
does  not  rely  mainly  on  the  general  property  system  to  pro- 
duce revenue.  For  instance,  during  the  last  completed  fiscal 
year,  to  finance  expenditures  of  more  than  seventy-six  million 
dollars  there  was  levied,  in  round  figures,  for  state  purposes  a 
general  property  tax  of  $13,000,000. 

If  I  say  that  the  general  property  system  has  completely 
fallen  down  and  is  a  monumental  failure  when  applied  to 
personal  property,  I  inform  you  of  no  new  fact. 
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In  1906,  a  mortgage  recording  tax  law  was  enacted  for  the 
state  of  New  York.  The  effect  of  that  act  was  to  remove  from 
the  general  property  system  of  taxation,  that  class  of  in- 
tangible personal  property  known  as  mortgages  on  real  prop- 
erty situated  within  the  state.  The  rate  of  tax  was  fixed  at 
five  dollars  on  the  thousand,  irrespective  of  the  term  of  the 
mortgage.  That  law  still  remains.  It  has  produced  and  is 
producing  substantial  sums  of  revenue,  which  are  divided 
equally  between  the  state  and  the  municipal  subdivisions 
thereof  in  which  the  respective  mortgaged  properties  are 
located. 

After  the  enactment  of  that  law,  the  condition  existed  where 
the  owner  of  a  bond  secured  by  a  mortgage,  covering  property 
partly  within  and  partly  without  the  state,  was  exempt  from 
personal  property  taxation  on  the  portion  of  the  bond  as  to 
which  a  mortgage  recording  tax  had  been  paid,  but  the  re- 
mainder of  the  bond  was  taxable  as  personal  property  at  the 
general  property  rate. 

In  1911  there  was  enacted  a  secured  debt  tax  law.  Briefly, 
it  provided  that  the  owner  of  a  secured  debt, — not  secured 
by  a  mortgage  on  real  property  located  within  the  state  of 
New  York — including  that  proportion  of  a  bond  or  other 
obligation,  secured  by  an  interstate  mortgage  upon  which  a 
mortgage  recording  tax  had  not  been  paid,  might  present  it 
to  the  state  comptroller,  pay  a  tax  at  the  rate  of  five  dollars 
on  the  thousand,  have  stamps  affixed  thereto  and  thereby  ob- 
tain exemption  from  further  taxation  during  the  life  of  the 
debt  or  until  the  maturity  thereof.  That  law,  as  amended 
from  time  to  time,  remained  in  force  until  April  1,  1915. 
During  that  period — to  be  exact,  three  years  and  seven  months 
— it  yielded  revenue  of  $3,670,000.  Under  the  terms  of  the 
statute,  the  entire  sum  was  retained  in  the  treasury  of  the 
state  and  applied  to  state  uses  and  purposes. 

That  law  had  some  virtue.  First,  it  produced  revenue  at 
the  rate  of  one  million  dollars  per  year;  second,  it  was  con- 
venient and  economical  of  administration.  When  that  has 
been  said,  nothing  more  in  commendation  can  be  uttered. 
Through  its  operation,  there  was  removed  from  the  general 
property  tax  base,   indefinitely,   for  the  lives  of  the  taxed 
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investments,  intangible  personal  property  of  the  value  of 
nearly  three-quarters  of  one  billion  dollars.  Furthermore, 
such  investments  cannot  again  be  made  the  subject  of  taxation 
unless  the  legislature  decides  to  revoke  the  exemption  granted. 
That,  as  you  know,  legislatures  are  loth  to  do.  It  is  pertinent, 
however,  to  note  that  under  our  new  income  tax  law  the  inter- 
est income  from  secured  debts  is  taxed. 

Upon  analysis,  it  Avill  be  seen  that  this  so-called  tax  should 
not  have  been  dignified  by  the  use  of  the  word  ' '  tax. ' '  While 
that  law  was  effective,  it  was  possible  for  the  holders  of  West 
Shore  1st  4's,  to  present  them  to  the  comptroller  and  pay  a  tax 
on  the  portion  thereof  represented  by  property  without  the 
state,  at  the  rate  of  five  dollars  on  a  thousand  dollars  and 
thereby  obtain  exemption  from  all  taxation  thereon  until  the 
year  2361,  a  period  of  450  years.  In  such  a  case  the  tax 
amounted  to  slightly  more  than  one  cent  per  annum  on  one 
thousand  dollars  of  face  value.  It  was  possible  for  the  holder 
of  New  York  Central  gold  314 's,  dated  June  1,  1897,  payable 
July  1,  1997,  to  pay  a  similar  tax,  on  a  like  basis,  and  secure 
exemption  frOm  general  taxation  for  a  period  of  eighty-five 
years,  the  rate  per  one  thousand  dollars  of  face  value  being  less 
than  seven  cents  per  annum.  Furthermore,  of  the  secured 
debts  actually  presented  for  taxation  under  the  law  to  which 
I  liave  referred,  ninety  per  cent,  at  least,  were  payable  after 
terms  of  twenty  or  more  years  from  their  respective  dates  of 
issue.  On  a  fifty  year  bond  for  one  thousand  dollars,  the  tax 
reduced  to  an  annual  tax  basis  was  ten  cents;  on  a  forty 
year  bond,  twelve  and  one-half  cents;  on  a  twenty-five  year 
bond,  twenty  cents;  and  on  a  twenty  year  issue,  twenty-five 
cents.  From  this  you  will  observe  that  the  rate  of  taxation, 
when  calculated  on  the  per  annum  basis  for  the  term  of  the 
security,  was  so  insignificant  and  infinitesimal  that  it  did  not 
amount  to  a  tax.     It  was  nothing  more  than  an  exemption  fee. 

Before  an  association  of  this  character,  it  is  not  neces&ary 
for  me  to  say  that  all  property  should  contribute  to  the  sup- 
port of  government,  according  to  some  just,  equitable  plan, 
and  that  every  person  should  pay  taxes  according  to  his  abil- 
ity to  pay.  The  secured  debt  tax  recognized  neither  of  these 
principles.     By  the  payment  of  comparatively  insignificant 
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sums,  the  holders  of  secured  debts  were  able  to  procure  ex- 
emption from  further  state  and  local  taxation  in  respect  to 
such  debts  for  the  life  thereof.  As  I  view  it,  the  legislation 
was  undesirable  from  every  standpoint  and  the  legislature  did 
well  when  it  repealed  it. 

If  any  state  here  represented  has  in  mind  the  enactment 
of  a  secured  debt  tax  law,  it  should  profit  by  the  experience 
of  the  state  of  New  York.  If  a  tax  law  is  enacted,  it  should 
be  framed  so  as  to  impose  an  annual  tax  and  to  yield  an 
annual  revenue.  If  you  of  any  state,  contemplate  the  en- 
actment of  legislation  like  that  to  which  I  have  referred,  do  not 
characterize  it  as  a  tax  law.  It  is  not  one  and  cannot,  from 
the  verj^  nature  of  things,  be  one.  If  it  is  your  desire  to 
grant  exemptions  to  certain  classes  of  property,  upon  the  pay- 
ment of  a  nominal  tax  or  fee,  or  upon  other  terms,  be  frank 
about  it  and  name  your  act  an  exemption  fee  statute.  That 
will  be  its  effect  and  obvious  purpose. 

In  1915  the  legislature  realized  that  something  was  w^rong 
with  the  secured  debt  tax  law;  that  the  price  paid  for  the 
revenue  received,  was  too  large,  or  the  consideration  upon 
which  exemptions  had  been  granted  too  small ;  or,  stated  con- 
cretely, that  exempting  for  life  $750,000,000  of  taxable  prop- 
erty was  worth  more  than  $3,600,000.  Through  the  operation 
of  this  law,  there  was  removed  from  the  general  tax  base, 
property  equaling  sixteen  per  centum  of  the  value  of  all 
property  in  the  state,  assessed  and  liable  for  general  taxation. 
It  was  thought  that  the  rate  should  be  increased  or  the  exemp- 
tion period  reduced,  or  both.  However,  no  definite  decision 
was  reached  by  the  legislature  of  1915  nor,  in  fact,  by  that 
of  1916.  In  both  instances,  legislation  of  a  temporary  char- 
acter was  enacted,  amending  the  secured  debt  tax  law  to  pro- 
vide for  the  acceptance  of  a  tax  of  $7.50  per  thousand  dollars 
of  face  value  of  the  securities  presented  and  for  the  reduction 
of  the  exemption  period  to  five  years.  Between  April  1,  1915. 
when  the  five-dollar  rate  and  the  for-life  exemption  period 
ceased,  and  June  1,  1917,  a  period  of  twenty-six  months,  the 
law  as  amended  was  in  force  at  different  times  for  but  fifteen 
months;  that  is  to  say,  because  of  the  indecision  of  the  legis- 
lature, it  was  from  time  to  time  in  a  state  of  suspended  ani- 
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mation.  During  the  fifteen  months  when  the  law  was  in 
operation  there  was  received  $1,950,000.  Secured  debts  of  the 
face  value  of  $260,000,000  were  stamped  and  exempted  from 
general  taxation  for  a  period  of  five  years. 

The  law,  as  amended,  contained  all  the  virtues  of  the  pre- 
vious law,  and  others  in  addition.  It  raised  the  rate  and 
limited  the  exemption  period.  It  is  noticeable  that,  notwith- 
standing the  increase  in  rate  and  the  reduction  in  the  period  of 
exemption,  there  was  no  falling  off  in  the  production  of  se- 
cured debts  to  be  taxed.  In  fact,  the  average  amount  per 
month  increased,  after  the  rate  of  tax  was  increased  and  the 
l)eriod  of  exemption  reduced. 

At  that  stage  (June  1,  1917)  in  the  history  of  our  taxation 
of  intangible  securities,  we  had  received  revenue  amounting 
to  $5,620,000  during  a  period  of  four  years  and  ten  months, 
and  had  exempted  nearly  one  billion  dollars  of  intangible  per- 
sonal property  from  general  taxation — to  be  exact,  $734,000,000 
for  life,  and  $260,000,000  for  a  period  of  five  years. 

The  legislature  of  1917  took  definite  action  respecting  this 
subject.  It  enacted  what  is  known  as  the  investment  tax  law. 
The  tax  is  at  a  fixed  annual  rate,  payable  at  the  option  of  the 
holder,  in  respect  to  an  investment  which  exempts  the  invest- 
ment from  personal  property  taxation  within  the  state  for  the 
period  for  which  the  tax  is  paid. 

It  defines  the  word  "investment."  Put  simply,  the  defini- 
tion is,  any  bond,  note,  debt,  debenture,  equipment  bond  or 
note,  or  written  or  printed  obligation,  forming  part  of  a  series, 
which  is  payable  one  year  or  more  from  its  date  of  issue;- 
except  bonds  of  the  United  States,  the  state  of  New  York  or  a 
civil  division  thereof,  investments  secured  by  a  deed  of  trust 
or  mortgage  on  real  property  situated  wholly  within  the  state : 
such  proportion  of  an  investment  as  may  be  secured  by  a  deed 
of  trust  or  mortgage  on  property  situated  partly  within  anfl 
partly  without  the  state,  as  the  value  of  the  mortgaged  prop- 
erty situated  within  the  state,  bears  to  the  value  of  the  entire 
mortgaged  property ;  obligations  held  as  collateral  to  secure 
the  payment  of  investments  taxable  as  such,  and  bonds  taxable 
under  the  mortgage  recording  tax  law. 

The  rate  of  tax  is  two  mills  per  aninim  on  the  dollar  of  face 
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value  (two  dollars  per  thousand  dollars) .  It  may  be  paid  for 
one,  two,  three,  four,  five,  but  not  more  than  five  years.  The 
holder  of  such  an  investment  may  pay  the  tax,  by  presenting 
it  to  the  state  comptroller  at  his  Albany  or  his  New  York 
office,  or  to  a  traveling  representative  who  periodically  visits 
various  cities  in  the  state. 

That  act  became  effective  June  1,  1917.  During  the  first 
year  of  its  operation,  it  produced  revenue  amounting  to 
$1,430,000.  We  are  now  in  the  second  year  of  its  life.  What 
the  results  for  this  year  may  be,  I  cannot  now  predict. 

Although  from  the  standpoint  of  administration  and,  I  may 
say,  in  all  essential  respects,  this  law  is  found  satisfactory-, 
there  are  some  minor  features  of  it  which,  except  for  the 
enactment  of  the  income  tax  act,  should  have  been  changed. 
Rather  late  in  the  legislative  session  of  1918  the  state  comp- 
troller had  introduced  proposed  amendments  to  the  following- 
effect  : 

First :  As  now  defined,  an  investment,  if  the  statute  be  con- 
strued literally,  must  be  one  of  a  series.  If  a  person  be  the 
holder  of  a  $10,000  promissory  note  not  forming  one  of  a 
series,  such  note  is  not  an  investment.  On  the  other  hand,  if 
one  be  the  holder  of  ten  notes  of  $1,000  each,  each  indi\'idual 
note  is  an  investment  and  taxable.  It  is  believed  that  single 
investments  as  well  as  those  forming  one  of  a  series,  should  be 
eligible  for  the  payment  of  the  investment  tax. 

Second :  Investments  which  shall  have  been  deposited  as  col- 
lateral to  secure  the  pajonent  of  investments  taxable  as  such, 
or  of  bonds  taxable  under  the  mortgage  recording  tax  law,  are 
exempted.  Not  infrequently  it  is  found  that  the  owners  of 
such  collateral  wish  to  pay  the  investment  tax  thereon.  In 
administering  the  law,  no  good  reason  for  this  exemption  has 
developed ;  therefore,  the  comptroller  asked  to  have  this  ex- 
emption eliminated. 

Third:  The  word  ''investment",  as  defined,  does  not  in- 
clude investments  which,  by  tlieir  terms,  are  payable  in  less 
than  one  year  from  their  date  of  issue.  It  develops  that  many 
obligations  which  by  their  terms  are  payable  on  demand  or 
within  one  year  from  their  date  of  issue  are,  in  fact,  held 
unredeemed   for  more  than   one  vear — sometimes   for  manv 
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years.  Accordingly,  it  was  thouglit  that  the  statute  shoul(i 
be  amended  in  that  respect. 

Fourth :  Under  the  secured  debt  tax  law,  it  was  possible  for 
one  to  submit  to  the  comptroller  a  description  of  the  secured 
debts  o^vned  and  held,  to  be  taxed  and  stamped  in  lieu  of  pre- 
senting the  secured  debts,  or  more  properly  speaking,  the 
evidences  thereof.  Our  experiences  with  the  secured  debt  tax 
law  seem  to  prove  that  the  plan  of  submitting  descriptions  is 
satisfactory  and  that  the  present  law  may  well  be  amended 
to  permit  that  custom. 

Fifth :  No  provision  is  made  in  the  existing  act  for  the  re- 
funding of  taxes  erroneously  paid.  Such  a  provision  should 
have  been  incorporated. 

The  legislature  of  1918  did  not  enact  the  amendments  sug- 
gested by  our  office,  because  as  we  understand,  they  were  not 
presented  early  enough  in  the  session.  They,  with  others 
making  tlie  payment  of  the  tax  mandatory,  were  submitted  to 
the  legislature  of  1919,  but  as  you  know,  it  was  decided  to 
establish  the  plan  of  taxing  persons  in  respect  of  their  in- 
comes. Naturally,  the  scheme  of  taxing  investments  was  in- 
consistent with  that  plan  and  I  take  it  that  after  this  year 
we  will  have  no  investment  tax. 

Irrespective  of  what  we  may  think  on  the  subject,  the  his- 
torj^  of  taxation  and  our  practical  experience  with  it,  prove 
beyond  doubt  that  the  general  property  system  of  taxation 
falls  down  and  is  an  utter  failure  when  applied  to  intangible 
personal  property-.  I  venture  to  go  further  and  to  say,  with- 
out fear  of  contradiction,  that  it  is  also  a  failure  when  ap- 
plied to  tangible  personalty,  but  with  that  class  we  are  not 
now  concerned.  Such  being  the  case,  some  method,  other  than 
the  general  property  plan  of  taxation,  must  be  sought,  to 
reach  intangible  personal  property. 

I  am  mindful  of  the  fact  that  this  association  has  prepared 
an  outline  of  a  model  system  of  state  and  local  taxation  which 
does  not  include  the  imposition  of  such  a  tax  as  we  have  on 
investments.  I  liave  no  quarrel  ^vith  your  plan.  I  consider 
it  a  logical  and  sensible  one,  cleverly  worked  out.  But,  until 
the  indi\'idual  income  tax  feature  thereof  was  adopted  in  the 
stat€  of  New  York,  it  was  of  vital  importance  that  we  receive 
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some  measurable  return  of  revenue  from  intangible  pei'sonal 
property. 

After  watching  the  operation  of  the  secured  debt  tax  law 
and  the  investment  tax  law,  I  am  firmly  convinced  that  the 
last  named  act  is  desirable  legislation  and,  while  we  have  re- 
ceived and  are  receiving  considerable  revenue,  that  we  do  not 
obtain  taxes  on  any  considerable  portion  of  the  amount  of  in- 
tangible investments  held  within  the  state.  Figures  are  not 
available  showing  to  what  extent  investments  are  held  within 
the  state,  but  I  venture  to  say  that  if  the  o^^^lers  or  holders 
of  all  such,  had  paid  the  investment  tax  thereon,  during  the 
first  year  of  the  operation  of  that  law,  the  revenue  would  have 
been  two  or  threefold  that  actually  received. 

This  brings  us  face  to  face  with  the  thought  that,  to  make  a 
low  rate  of  tax  on  intangibles  effective,  there  must  be  some 
inducement,  some  compelling  incentive  or  motive,  if  you 
please,  other  than  the  low  rate  of  taxation  offered.  The  in- 
vestment tax  law  contains  what  were  believed  to  be  adequate 
inducements. 

First,  if  the  o^vner  of  an  investment  fails  to  pay  an  invest- 
ment tax,  he  may  be  assessed  locally  on  account  thereof,  at  the 
general  property  rate,  "without  the  privilege  of  deducting  or 
offsetting  against  the  assessment,  just  debts  owed. 

Second,  if  the  owner  of  an  investment  does  not,  during  his 
lifetime,  pay  the  investment  tax  on,  or  a  personal  property  tax 
Avith  respect  to,  the  investment  held,  an  additional  inheritance 
tax  of  five  per  cent  is  exacted  from  his  estate  at  death. 

The  first  penalty'  is  of  little  force  or  effect.  The  owners 
of  investments  have  been  accustomed  to  avoid  or  evade  the 
payment  of  personal  property  taxes.  They  usually  experi- 
enced no  difficulty  in  doing  so.  They  have  little  or  no  fear 
of  that  penalty. 

The  second,  I  am  convinced,  had  a  perceptibly  beneficial 
effect  during  the  first  year  of  the  operation  of  the  law.  The 
helpful  effect  of  that  penalty  provision  was,  to  a  ver^-  great 
extent,  suspended,  because  Surrogate  Cohalan  of  New  York 
county,  in  July  1918,  held  it  to  be  unconstitutional.  I  can 
illustrate  the  result  of  his  opinion  in  no  better  manner,  or 
more  forciblv,  than  to  say  that  during  the  first  five  months  of 
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the  operation  of  the  investment  tax  law,  the  state  received 
$1,262,000.  For  the  corresponding  five  months  in  the  second 
year,  after  the  Cohalan  decision,  the  revenue  was  $730,000,  a 
falling  off  of  $532,000.  Other  minor  causes  may  have  and 
probably  did  contribute  to  that  result,  but  if  so,  they  would 
account  for  but  a  minor  fraction  of  the  reduction — a  very 
minor  fraction  indeed. 

Surrogate  Cohalan  states  in  his  opinion,  if  I  intei*pret  it 
correctly,  as  the  two  main  reasons  for  holding  the  five  per  cent 
penalty  provision  to  be  unconstitutional,  the  following : 

One :  That  the  transfer  tax  is  a  tax  on  the  right  of  succes- 
sion, not  on  property;  that  the  transfer  takes  place  at  the 
moment  of  death ;  that  the  rights  of  the  transferee,  which  are 
taxed  by  the  transfer  tax  law,  accrue  at  the  moment  of  death  ; 
that  this  penalty  provision  varies  the  rate  of  tax  imposed, 
depending  upon  whether  the  decedent,  in  his  lifetime,  paid 
taxes  on  his  personal  property,  or  had  investment  stamps 
affixed  to  his  securities;  and  that  such  a  proxasion  constitutes 
a  discrimination,  not  a  classification  of  property,  and  is  re- 
pugnant to  the  constitution,  in  that  it  deprives  of  their  proj)- 
erty,  without  due  process  of  law,  those  individuals  who  succeed 
to  possession  and  title. 

Two :  That  the  penalty  section  (221b  of  the  tax  law)  offends 
the  constitution,  because  it  exempts  from  the  imposition  of 
the  penalty,  investments  held  by  a  decedent  actually  engaged 
in  the  business  of  purchasing  and  selling  investments  at  the 
time  of  his  death,  if  such  investments  be  held  by  him  for  the 
[)urposes  of  his  business  for  a  period  no  longer  than  eight 
months. 

The  learned  surrogate  says  that  inasmuch  as  a  class  of  prop- 
erty known  as  investments  has  been  established,  the  tax  and  the 
penalty  thereon  must  be  imposed  alike  upon  all  property  be- 
longing to  that  class,  irrespective  of  the  vocation  of  the  person 
who  may  be  the  OAvner  or  holder  thereof,  and  that  any  dis- 
crimination between  owners  or  holders,  respecting  that  class 
of  property,  violates  the  constitution  and  renders  the  statute 
invalid. 

An  appeal  was  taken  from  the  surrogate's  decision  and  the 
appellate  division  of  the  supreme  court  unanimously  sustained 
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him.  The  comptroller  then  carried  the  case  to  the  court  of 
appeals,  and  within  the  last  month,  that  court,  by  a  decision 
of  four  to  three,  reversed  the  lower  courts  and  held  the  act 
to  be  constitutional.  I  shall  not  burden  you  with  the  technical 
legal  reasons  which  are  stated  in  the  opinion.  That  is  pub- 
lished in  our  official  reports  and  may  be  read  by  anyone  in- 
terested therein,     (See  In  re  Watson's  Estate,  226  N.  Y.  384.) 

The  story  of  our  investment  tax  seems  nearing  its  end.  It 
is  quite  clear  that  the  legislature,  by  enacting  the  personal 
income  tax  law,  intended  to  abolish,  as  it  were,  the  permissive 
tax  on  intangibles.  Whether  it  has  succeeded  in  doing  so  re- 
mains an  open  question.  Of  course,  inasmuch  as  the  invest- 
ment tax  is  and  always  has  been  a  permissive  one,  there  is  no 
obligation  on  the  part  of  the  owner  of  an  investment  to  pay 
the  tax.  Nevertheless,  as  I  have  said,  two  penalties  for  the 
failure  to  pay  the  investment  tax  are  provided.  First,  if  the 
owner  of  the  investment  fails  to  pay  the  tax,  he  may  be  as- 
sessed in  respect  thereof,  on  the  assessment-roll  of  his  tax 
district,  without  being  permitted  to  deduct  just  debts.  Second, 
if  he  fails  to  pay  the  investment  tax  or  a  personal  property 
tax  in  respect  of  such  investments,  he  will,  at  death,  be  charged 
with  an  extra  inheritance  tax  of  five  per  cent  of  the  appraised 
value  of  the  investments. 

Since  the  enactment  of  the  income  tax  law,  the  court  of 
appeals  has  held  the  additional  inheritance  tax  provision  to  be 
CO  stitutional,  as  above  noted.  In  the  meantime  the  legis- 
lature has  said,  in  section  352  of  the  income  tax  law,  that  after 
July  31,  1919,  the  assessors  of  a  tax  district  shall  not  include 
in  the  valuation  of  personal  property  any  assessment  on 
account  of 

"money  on  hand,  on  deposit  or  at  interest,  bonds,  notes  and  ehoses  in 
action  and  shares  of  stock  in  corporations  other  than  banks  and  banking 
associations,  owned  by  any  individual  or  constituting  a  part  of  a  trust  or 
estate  subject  to  the  income  tax. ' ' 

It  will  be  immediately  observed  that  this  provision  autmati- 
cally  eliminates  one  of  the  penalties  prescribed  for  the  failure 
to  pay  the  investment  tax;  that  is,  the  assessment  of  the  in- 
dividual on  account  thereof,  without  permission  to  deduct  just 
debts. 
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Furthermore,  the  new  law  has  a  direct  etfect  on  the  other 
penalty  provision — the  one  imposing  an  additional  inheritance 
tax  of  five  per  cent.  As  has  been  seen,  that  additional  tax  is 
imposed  if  the  decedent  did  not,  during  his  lifetime,  pay  (a) 
the  investment  tax  or  (b)  a  personal  property  tax.  How  can 
one  pay  a  personal  property  tax  if  the  assessors  cannot  place 
ui)on  the  assessment-rolls  a  personal  property  assessment,  on 
account  of  intangibles. 

A  cold  analysis  of  the  law  leads  to  the  inevitable  conclusion 
that  the  investment  tax  stands  and  that  individuals  will  re- 
frain, at  their  peril,  from  paying  the  investment  tax  on  and 
after  August  1,  1919.  I  say  "at  their  peril"  because  it  seems, 
that  in  such  case  if  they  fail  to  do  so  and  die  thereafter, 
holding  securities  upon  which  the  investment  tax,  the  old 
secured  debt  tax,  or  a  personal  property  tax,  has  not  been 
paid,  for  a  term  including  the  date  of  death,  an  additional  in- 
lieritance  tax  of  five  per  cent  will  be  imposed.  That  being 
true,  the  question  then  arises — Is  interest  income  from  invest- 
ments upon  which  the  investment  tax  shall  be  paid  since  May 
14.  1919,  taxable  under  the  personal  income  tax  law?  The 
answer  to  that  question  appears  to  be  in  the  affirmative  be- 
cause the  legislature  in  defining  income,  not  included  in  gross 
income,  uses  the  language 

' '  investments  upon  which  the  tax  provided  for  in  section  three  hundred 
nnd  thirty-one  of  this  chapter  has  heretofore  been  paid  since  June  first, 
nineteen  hundred  and  seventeen,  during  the  period  of  years  for  which 
such  tax  shall  have  been  paid. ' ' 

The  word  "heretofore"  is  the  stumbling  block.  It  seem^. 
that,  if  the  investment  tax  was  paid  since  ]\Iay  14,  1919  (the 
date  of  the  enactment  of  the  income  tax  law),  the  interest  in- 
come on  such  investments  is  nevertheless  taxable  against  the 
recipient.  I  mention  these  matters  merely  to  indicate  the 
prerlieament  in  which  we  find  ourselves.  Quite  likely  we 
shall  ask  the  legislature,  at  its  next  session,  to  repeal  the  pro- 
vision of  law  imposing  the  additional  five  per  cent  inheritance 
tax,  or  if  not,  at  least  to  eliminate  from  the  individual  income 
tax  act  the  word  "heretofore",  when  used  in  the  clause  wliicli 
I  have  quoted. 
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Chairman  Thomas  :  The  two  topics  that  have  just  been  cov- 
ered, are  somewhat  related  to  each  other  and  the  matter  will 
now  be  thrown  open  for  general  discussion.  I  understand  that 
the  state  of  North  Dakota  has  had  a  tremendous  increase  in 
the  assessment  of  intangibles,  possibly  one  thousand  per  cent. 
If  there  are  any  members  of  the  commission  of  that  state  or  a 
representative  here,  we  should  be  ver\'  glad  to  hear  from  them 
concerning  the  operation  of  their  new  tax  law  in  North  Dakota. 

H.  H.  Steele  of  North  D.vkota  :  The  increase  in  the  assess- 
ment of  money  and  credits  in  North  Dakota  for  the  year  1918 
is  due  to  legislation  providing  for  a  new  monej^  and  credits  law. 
and  to  the  activities  of  the  North  Dakota  Tax  Commission. 
In  1911  the  legislature  of  North  Dakota  passed  an  act  provid- 
ing for  a  permanent  non-partisan  tax  commission.  This  act 
was  copied  largely  from  the  tax  commission  laws  of  ^linnesota 
and  Wisconsin.  Among  the  acti\'ities  of  the  tax  commission 
was  that  of  urging  the  passage  of  a  money  and  credits  law 
which  would  tax  moneys  and  credits  at  a  flat  rate,  in  lieu  of 
the  general  property  tax  then  assessed.  A  law  was  passed  by 
the  legislative  assembly  of  1915,  but  by  reason  of  imperfection 
the  supreme  court  declared  it  unconstitutional. 

In  1917  a  new  money  and  credits  act  was  passed,  which  was 
copied  largely  from  the  Minnesota  statute,  which  had  pre- 
\'iously  been  construed  b>'  the  Minnesota  courts  and  held 
valid.     This  law  went  into  effect  on  the  first  day  of  July, 

1917.  but  imder  a  ruling  of  the  attorney  general,  the 
first    assessment    that    could    be    made,    was    for    the    year 

1918.  In  1914,  under  the  general  property  tax  law.  the 
assessed  value  of  money  and  credits  was  one  and  a  quarter 
millions.  In  1918  the  tax  commission  began  the  adminis- 
tration of  tlie  new  law.  Professor  Carl  Plehn  of  California, 
in  a  letter  to  the  commission  stated,  among  other  things,  that 
"A  fairly  good  law  well  administered  is  better  than  an  ex- 
cellent law  poorly  administered",  and  the  North  Dakota  Tax 
Comjnission  went  ahead  witli  the  administration  of  tlie  money 
and  credits  law  on  that  theorw  We  started  out  by  instruct- 
ing assessors  to  make  a  special  effort  to  secure  a  full  listing  of 
monev  and  credits.     A  member  of  the  tax  commi.s.sion  visited 
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many  counties  in  tlie  state  at  the  time  of  the  annual  gather- 
ing of  local  assessors  in  the  county,  and  instructed  the  as- 
sessors to  make  a  special  effort  to  uncover  intangible  property 
and  secure  a  fair  assessment  thereof.  After  the  assessors 
had  made  their  returns,  we  found  many  tax  districts  which 
had  not  returned  any,  or  but  a  small  amount  of  moneys  and 
credits ;  a  re-assessment  of  these  tax  districts  was  ordered.  In 
many  instances  the  same  assessor,  in  a  re-assessment  of  this 
class  of  property,  secured  large  amounts  of  intangible  prop- 
erty. Later,  a  field  agent  of  the  tax  commission  was  sent  out 
over  the  state  to  make  investigations  as  to  intangible  property 
which  had  escaped  assessment.  The  most  fertile  field  was 
found  in  the  larger  cities  and  more  densely  settled  communi- 
ties. The  field  agent  made  extensive  inquiries  as  to  holdings 
of  individual  property  owners  and,  upon  such  investigation, 
reported  the  names  of  hundreds  of  persons  who  had  made  no 
returns  upon  intangible  property,  or  had  made  returns  in 
smaller  amount  than  was  owed.  Upon  receipt  of  this  list 
by  the  tax  commission,  a  notice  was  sent  to  each  party  so 
reported,  that  we  were  recommending  an  assessment  against 
him  on  money  and  credits,  naming  the  amount  of  such  assess- 
ment. We  played  sharp  practice,  to  some  extent.  If  the 
field  agent  found  a  man  credited  with  having  $25,000  or 
$50,000  in  money  and  credits  we  proceeded  to  notify  him 
that  the  tax  commission  proposed  to  put  him  on  the  tax  list 
for  an  amount  which  was  fifty  or  one  hundred  per  ceit  more 
than  we  thought  he  had.  Such  notice  stated  that  if  he  had 
any  objections  to  this  assessment  he  could  appear  before  a 
member  of  the  tax  commission,  at  the  courthouse  in  his  countyj 
at  a  certain  date  and  hour.  Those,  of  course,  who  were  noti- 
fied of  our  intention  to  put  them  on  the  tax  list  for  more  than 
they  had,  promptly  attended  the  hearing  and  denied  that  they 
had  so  much.  They  were  put  under  oath  and  examined  by 
the  member  of  the  tax  commission.  The  statute  gives  our 
tax  commissioners  the  right  to  put  taxpayers  under  oath  and 
take  testimony  in  connection  with  their  taxable  property. 
Til  is  provision  of  the  statute  was  exercised  in  most  of  the 
counties  of  the  state  and  the  results  were  favorable.  In  0"e 
city  one  hundred  and  sixty  taxpayers  were  heard   in   two 
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days,  resulting  in  a  disclosure  of  over  one  million  dollars  more 
than  those  taxpayers  had  disclosed  by  returns  which  they  had 
made  to  the  assessors.  The  net  results  of  the  activities  of  the 
t^x  commission  under  the  three-mill  law  was  that  we  placed 
upon  the  tax  roll  of  the  state  in  the  neighborhood  of  one  hun- 
dred millions  more  than  had  been  assessed  the  pre\'ious  year. 
This  amounted  to  an  increased  assessment  on  that  class  of 
property  of  more  than  ten  thousand  per  cent. 

George  P.  Pell  of  North  Carolina  :  Mr.  Chairman,  I 
would  like  to  inquire  if  the  gentleman  is  a  member  of  the 
Nonpartisan  League  and,  if  he  is,  to  suggest  that  many  other 
states  ought  to  have  a  Nonpartisan  League. 

Ql'ESTion  :  What  does  ' '  money  *  *  include  ? 

Mr.  Steele  :  ' '  Money ' '  is  defined  by  our  statutes  as  gold 
and  silver  coin,  treasury  and  bank  notes,  and  every  deposit 
which  any  person,  owning  or  holding  the  same  in  dejjosit  and 
residing  in  this  state,  is  entitled  to  withdraw  as  money  or  on 
demand.  The  term  ''credits'"  means  everj'  claim  and  demand 
for  money  or  other  valuable  thing,  everj-  annuity  or  sum  of 
money  receivable  at  stated  periods,  due  or  to  become  due,  and 
all  demands  secured  by  debts  or  mortgages,  due  or  to  become 
due. 

Question  :  Money  on  hand  is  distinguished  from  money  on 
deposit  ? 

Mr.  Steele  :  General  check  account  on  demand  is  cash. 

Question  :  Do  you  tax  cash  ? 

Mr.  Steele:  Yes.  The  rate  is  very  low.  only  three  mills 
on  the  dollar. 

Question  :  Has  the  centralized  tax  commission  the  right  to 
assess  as  a  state  board  in  the  local  tax  districts  ? 

Mr.  Steele  :  Not  where  the  property  is  situated  within  tlie 
local  tax  district,  but  to  the  tax  commission  belongs  the  dutr 
of  recommending  and  instructing  all  tax  oflficials  of  the  state. 
12 
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Under  our  statutes,  the  county  auditor  is  authorized  and  it  is 
part  of  his  duty  to  place  upon  the  assessment  rolls  within  his 
county  any  and  all  property,  coming  to  his  attention,  which 
has  escaped  assessment.  The  tax  commission,  after  a  hearing 
on  money  and  credits  or  other  property,  certifies  its  findings 
to  the  county  auditor.  This  brings  escaped  property  to  his 
attention  in  such  a  way  that  no  auditor  has  yet  refused  to 
place  it  upon  the  tax  roll. 

Question:  Then  this  localizes  the  assessment? 

Mr.  Steele  :  Yes. 

Question:  If  you  have  the  general  property  tax  provision 
in  your  constitution,  how  can  you  have  a  flat-rate  mill  tax1 

Mr.  Steele:  We  amended  the  constitution  of  the  state  in 
1914,  providing  for  the  classification  of  property.  Under  this 
constitutional  amendment  Ave  classified  money  and  credits  for 
the  purpose  of  taxation  and  provided  that  they  should  be 
assessed  and  taxed  at  a  flat  rate  of  three  mills  on  the  dollar. 
The  law  is  practically  the  same  as  that  of  Minnesota  and  of 
many  other  states  which  have  a  mill  tax  on  this  class  of  prop- 
erty. It  is  a  lieu  tax  and  the  property  is  taken  out  from 
under  the  general  property  provisions  of  the  law. 

Question  :  It  is  not  the  advalorem  rate.     What  is  the  rate  ? 

Mr.  Steele:  Three  mills,  three  dollars  on  a  thousand.  This 
low  rate  resulted  in  a  raise  of  the  assessed  value  of  this  class 
of  property  in  North  Dakota  from  one  and  one-quarter  mil- 
lions in  1917  to  over  one  hundred  millions  in  1918.  In  1919 
the  North  Dakota  legislature  passed  a  state  income-tax  law  so 
that  we  now  have  a  state  income  tax  whicli  goes  into  effect 
upon  income  for  the  year  1919. 

Secret.uiy  Holcomb  :  Will  that  cut  out  this  special  tax  ? 

Mr.  Steele:  It  does  not.  One  will  be  permitted  to  turn  in 
his  tax  receipt  in  partial  payment  of  his  income  tax.  This 
income  tax  law  is  patterned  after  the  federal  law  and  the 
Wisconsin  income  tax  law,  plus  some  ideas  of  the  Nonpartisan 
League  of  North  Dakota. 
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Question  :  How  are  the  proceeds  of  this  intangible  tax 
divided, — or  is  it  all  taken  by  the  state?  Is  any  portion  of 
this  tax  distributed  to  counties  ? 

j\Ir.  Steele  :  Under  the  money  and  credits  law  it  is  appor- 
tioned as  follows:  one-third  to  the  city,  village  or  township, 
one-third  to  the  school  district,  one-sixth  to  the  county,  and 
one-sixth  to  the  state.  Under  the  income  tax  laAv  all  goes  to 
the  state. 

Question  :  Do  you  think  that  the  $102,000,000  of  intangible 
property  which  you  have  obtained  is  a  pretty  large  proportion 
of  the  total  ? 

Mr.  Steele:  In  my  judgment,  it  is  a  fair  accomplishment 
for  one  year.  I  would  say  that  it  is  at  least  70  or  75  per  cent 
of  the  whole. 

Question  :  What  is  the  total  assessed  valuation  of  all  prop 
erty  in  your  state  under  the  general  property  tax  ? 

Mr.  Steele  :  In  1918  the  assessed  value  was  $412,000,000. 

Question:  In  the  discussion  of  the  taxation  of  bank  de- 
posits, the  rate  you  put  on  bank  deposits  over  and  above,  or 
under,  the  ad  valorem  tax  should  be  stated. 

Mr.  Steele:  This  is  a  lieu  tax  and  is  in  lieu  of  all  other 
taxes. 

Question  :  What  deduction  may  the  taxpayer  make  ? 

Mr.  Steele  :  There  are  no  deductions  whatever. 

Question  :  The  individual  taxpayer  pays  the  same  on  bis 
bank  deposits  as  he  paj-s  on  his  real  estate  ? 

A'Ir.  Steele:  Under  this  new  law  tbe  taxpayer  is  assesseii 
on  his  bank  deposits  at  three  mills  on  the  dollar.  His  real 
estate  is  assessed  according  to  its  value  under  the  general 
property  law  and  at  the  rate  prevailing  in  the  particular  tax 
district  in  which  it  is  situated.  The  assessment  upon  the  real 
estate  is  many  times  that  of  the  mill  tax  upon  money  and 
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credits.     The   average  rate   in   the   state   under   the   general 
l)roperty  tax  is  forty-six  mills. 

Chakles  J.  ToBiN  OF  New  York:  Do  1  understand  you  to 
say  that  the  law  has  been  in  effect  one  year  ? 

]VIr.  Steele  :  Since  July  1,  1917.  It  became  effective  upon 
the  assessment  for  the  year  1918. 

Mr.  Tobin  :  So  you  don't  know  how  much  money  is  going  to 
leave  the  state  in  the  second  year's  operation  of  the  law? 

Mr.  Steele  :  Under  the  three  mill  tax, — leave  the  state  ? 

Mr.  Tobin  :  Yes. 

Mr.  Steele:  I  don't  think  an.y  will  leave.  Where  would 
it  go? 

^Ir.  Tobin  :  Right  across  the  border. 

jN'Ir.  Steele:  But  all  of  the  adjoining  states  have  either  a 
mill  tax  or  a  similar  law,  and  none  tax  at  a  rate  lower  than 
that  in  our  state. 

Question  :  How  do  you  list  this  property  ? 

Mr.  Steele  :  The  tax  commission  prescribed  a  listing  blank 
for  the  listing  of  money  and  credits.  The  usual  kinds  of  in- 
tangibles are  divided  into  several  sections  running  about  as 
follows : 

(1)  Money  on  hand 

(2)  Money  on  deposit  in  banks,  subject  to  check,  etc. 

(3)  Promissory'  notes  and  other  similar  evidence  of  in- 
debtedness 

(4)  Bonds 

(5)  Real  estate  mortgages 

(6)  Chattel  mortgages 

(7)  Book  accounts 

(8)  Contracts  for  sale  of  real  estate 

(9)  Shares  of  stock  of  foreign  corporations 
(10)  All  claims  not  above  listed. 
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Question  :  If  a  man  has  say  $4,000  that  is  subject  to  check, 
which  he  is  using  in  his  monthly  business — is  that  taxable  ? 

Mr.  Steele  :  Yes,  it  is  subject  to  the  tax. 

Question  :  Do  you  take  that  money  as  of  a  certain  date  or 
on  an  average  for  a  given  period  ? 

Mr.  Steele  :  We  take  it  on  the  first  day  of  April  each  year. 
In  North  Dakota  we  have  a  law  fixing  the  date  for  taxable 
purposes.  That  date  is  the  first  of  April  and  the  situs  of 
property  is  fixed  as  of  that  date.  If  a  man  acquired  property 
on  the  31st  day  of  March,  had  it  on  the  first  day  of  April  and 
sold  it  on  the  second  day  of  April,  he  is  taxable  for  it  for  that 
year. 

Mr.  Tobin  :  Is  the  tax  made  necessary  by  a  large  increase 
of  expenditure  in  the  state  budget  of  the  Nonpartisan  League  ? 

Mr.  Steele  :  There  were  large  increases  in  the  state  budget 
due  to  what  is  known  as  the  economic  program  of  the  Non- 
partisan League.  This  provides  for  state  ownership  and  has 
been  called  experimental  socialism. 

Chairman  Thomas:  This  North  Dakota  law  was  copied 
largely,  as  I  understand  it,  or  modeled  after  the  Minnesota 
law,  and  we  would  like  to  have  Judge  Armsou,  of  that  state 
give  us  something  on  the  operatioii  of  the  intangible  tax  law 
in  Minnesota. 

J.  G.  Armson  op  Minnesota  :  I  have  been  inclined  to  agree 
with  Professor  Fairehild.  I  doubt  the  wisdom,  yes  even  the 
equity  of  taxing  certain  forms  of  intangibles  at  all,  but  in 
Minnesota  intangibles  have  always  been  taxable.  Prior  to 
1911  we  attempted  to  reach  intangibles  for  purposes  of  taxa- 
tion as  we  did  all  other  forms  of  property  and  applied  the  same 
rate  of  taxation  as  for  real  property  and  general  personal 
property.  We  never  reached  the  intangibles  with  any  degree 
of  success.  In  1910,  the  last  year  that  we  attempted  to  tax 
intangibles  at  tlie  same  rate  as  other  property,  we  had  less 
than  fourteen  million  dollars  returned  for  taxation.      In  1911 
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the  legislature  enacted  a  law  imposing  a  flat  tax  of  three  mills 
on  moneys  and  credits,  as  we  call  it,  and  credits  do  not  in- 
clude mortgages  because  we  have  a  mortgage  registry  tax. 
The  mortgage,  when  recorded,  pays  a  tax  which  is  in  lieu  of 
all  other  taxes  on  mortgages.  Last  year  in  1918,  we  had  re- 
turned for  taxation  under  a  flat  three-mill  tax  a  little  over 
three  hundred  and  thirty  millions.  In  other  words,  in  eight 
years  it  increased  from  approximately  fourteen  millions  to 
three  hundred  and  thirty  millions.  In  1910  only  6200  re- 
ported having  moneys  and  credits  in  the  state.  Only  one  out 
of  every  forty-eight  taxpayers  who  made  a  return  for  general 
personal  property,  reported  any  moneys  or  credits.  Last  year 
the  total  number  assessed  for  moneys  and  credits  was  98,502 
people,  or  one  out  of  everj'-  3.8  of  the  people  who  made  a 
return  for  general  personal  property.  The  revenues  in  1910, 
under  the  old  law  when  the  rate  was  the  same  as  on  other 
property,  amounted  to  approximately  $380,000.  The  revenue 
last  year  under  the  three  mill  tax  amounted  to  approximately 
one  million  dollars. 

The  tax  in  Minnesota,  however,  is  not  all  turned  into  the 
state  treasury.  It  is  apportioned  as  follows :  one-sixth  to  the 
state,  one-sixth  to  the  county,  one-third  to  the  city  or  taxing 
district  in  which  the  taxpayer  resides,  and  one-third  to  the 
school  fund  of  the  district  in  which  the  taxpayer  resides. 
Notwithstanding  the  fact  that  we  have  made  a  very  substan- 
tial increase  in  the  amount  listed  for  taxation,  we  do  not 
claim  that  we  have  yet  reached  all  of  that  class  of  property 
in  Minnesota, — perhaps  less  than  50  per  cent  of  it.  In  fact,. 
our  total  assessment  of  $330,000,000  represents  approximately 
about  42  per  cent  of  the  bank  deposits  of  the  state,  but  of 
course  it  is  only  fair  to  say,  in  comparing  it  with  bank  de- 
posits, that  much  of  the  deposits  in  banks  is  not  subject  to  the 
three  mill  tax.  A  gross  earnings  tax  is  imposed  on  public  ser- 
vice corporations,  so  the  money  of  these  corporations  on  deposit 
would  not  be  subject  to  the  three  mill  tax;  nor  would  the 
money  of  the  state  that  belongs  to  the  subdivisions  of  the  state. 
Therefore,  in  comparing  tlie  assessment  with  bank  deposits, 
perhaps  it  would  be  fair  to  say  that  possibly  40  or  50  per  cent 
of  our  bank  deposits  would  not  be  taxable  because  they  were 
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put  there  by  public  service  corporations  not  subject  to  the 
tax,  or  by  non-resideuts ;  or  because  one  bank  owes  them  to 
another;  or  because  they  are  reserves.  I  won't  go  into  the 
details  of  the  law,  but  I  will  be  glad  to  answer  any  questions. 

Question:  How  about  the  mortgage  registration  tax? 

Mr.  Armson  :  That  is  fifteen  cents  on  each  one  hundred  dol- 
lars of  the  debt  secured,  if  the  life  of  the  mortgage  does  not 
exceed  five  years ;  if  it  exceeds  five  j'ears  it  is  twxnty-five  cents ; 
or,  in  other  words,  one  and  one-half  on  a  thousand  or  two  and 
one-half,  if  the  mortgage  exceeds  five  years.  It  was  fifty  cents 
a  hundred,  five  dollars  a  thousand,  but  was  reduced  to  fifteen 
cents  largely  on  the  theory,  I  think,  at  least  in  the  judgment 
of  our  legislature,  that  taxation  of  mortgages  is  in  effect 
double  taxation. 

Samuel  T.  Howe  op  Kansas  :  We  should  like  to  hear  from 
Mr.  Leser  of  Baltimore  on  their  experience  there. 

OscvR  Leser  of  ]\L\.ryland:  Mr.  Chairman,  1  would  like 
first  of  all  to  make  a  correction  or  retraction.  Yesterday 
when  I  had  the  honor  of  presiding  I  accused  the  state  of 
Montana  of  having  a  law  which  taxes  deposits  in  postal  sav- 
ings banks.  I  was  mistaken ;  it  was  the  state  of  South  Dakota. 
In  an  act  passed  in  1919,  approved  on  March  5,  there  is  a  pro- 
vision for  the  return  of  money  on  deposit  in  banks,  trust 
companies  and  in  postal  and  other  savings  banks. 

Regarding  the  operation  of  the  low  fixed  rate  plan  of 
taxation  of  securities,  which  has  prevailed  in  Maryland  since 
1896,  it  wa-s  modeled  after  the  law — the  first  act  of  the  kind  I 
think — in  Pennsylvania,  which  antedated  that  in  Connecticut. 
My  experience  has  been  mostly  with  its  operation  in  the  city  of 
Baltimore.  While  I  do  not  come  prepared  with  any  data  I 
have  jotted  down  some  points  which  may  be  interesting.  I 
think  it  is  highly  important,  as  Judge  Armson  says,  in  com- 
paring one  law  with  another,  to  know  what  you  are  comparing 
and  to  make  very  definite  distinctions  as  to  what  is  reached 
by  the  law.  I  want  you  to  know  therefore,  that  these  figures 
do  not  include  money  or  currency :  the  latter  are  regarded  as 
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exempt  from  taxatiou  in  my  state.  They  do  not  include 
mortgages :  we  stopped  taxing  mortgages  in  1904,  when  we  had 
a  big  fire,  and  found  that  the  best  way  to  get  outside  money 
to  help  us  rebuild  the  town  was  to  take  off  the  embargo  on 
loans.  The.>'  do  not  include  ground  rents, — a  form  of  invest- 
ment which  is  probably  not  known  in  many  parts  of  the  coun- 
try but  which  in  my  citj'  and  also  in  Pennsylvania,  runs  up 
into  hundreds  of  millions.  They  do  not  include  public  obli- 
gations of  the  state  or  of  any  political  subdivision, — these 
being  expressly  exempted  by  law,  on  the  theory  that  if  you 
tax  the  holder  of  that  obligation  you  are  putting  a  tax  on 
your  own  state,  or  county,  or  town,  which  would  be  reflected 
either  in  a  reduced  price  obtained  by  the  state  or  in  an  in- 
creased rate  of  interest.  Nor  does  our  security  assessment 
include  bank  dejiosits.  We  thought  for  a  long  time  that  theo- 
retically they  were  subject  to  taxation  but  we  have  had  a 
decision  by  our  highest  court  that  the}'  are  not,  whether  the 
deposits  pay  interest  or  not.  They  do  not  include  savings 
bank  deposits.  Such  deposits  are  reached  separately  under 
another  law  which  imposes  a  flat  rate  of  one-quarter  of  one 
per  cent,  and  which  yields  a  substantial  revenue  every  year. 
They  do  not  include  any  non-productive  investments.  Any 
bond  or  any  share  of  a  foreign  corporation  which  defaults  in 
interest  becomes  thereby  exempt  from  the  tax.  In  other 
words,  substantially  they  include  bonds  of  private  corpora- 
tions and  the  productive  shares  of  foreign  corporations  held 
in  the  state. 

As  to  the  history  of  the  law,  there  was  assessed  iji  the  city 
of  Baltimore  intangible  property,  in  the  year  1896  when  a  flat 
property  rate  applied,  the  rate  then  being  about  two  per  cent, 
six  million  dollai*s.  Under  the  operation  of  this  law  the  as- 
sessment increased  in  the  first  year  to  sixty  millions  of  dollars, 
and  progressively  it  has  increased  year  by  year  until  for  this 
year,  if  1  remember  the  figure  correctly,  it  is  in  the  neighbor- 
hood of  $250,000,000.  In  other  words,  the  revenue  to  the 
city  under  the  general  property  rate  was  about  $120,000  a 
year  and  now  under  the  three-mill  rate  it  is  $750,000.  In 
addition  to  the  three  mills  which  is  paid  locally  there  is  a  tax 
of  one  and  one-luilf  mills  paid  to  the  state  so  that  the  total 
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rate  is  four  and  one-half  mills.  So  much  for  the  practical 
results  of  the  law.  I  am  not  claiming  that  it  reaches  every- 
thing. I  dout  think  an  income  tax  reaches  everything.  We 
had  Dr.  Adams  admitting  last  night  that  there  were  a  great 
many  small  accounts  that  would  slip  through  the  meshes.  I 
forgot  to  mention  one  other  thing  not  included  in  this  tax. 
We  do  not  tax  book  accounts  because  we  do  not  think  it  pro- 
motes good  business  to  embarrass  it  in  that  way. 

Now  as  to  the  administration.  It  is  administered  by  the 
service  of  schedules  which  call  for  return  of  this  kind  of  prop- 
erty. These  schedules  are  not  served  annually  but  they  are 
served  at  such  time  as  it  seems  proper  to  do  so.  Roughly  I 
should  say  that  in  the  city  of  Baltimore  about  one-fifth  of  the 
city  is  covered  each  year  by  that  means.  It  is  covered  very 
thoroughly  and  we  believe  the  results  are  probably  as  good  as 
if  we  undertook  to  make  a  complete  schedule  of  the  whole 
city  every  year.  There  is  also  some  assistance  in  a  provision 
of  law  for  which  I  am  responsible,  that  when  foreign  corpor- 
ations register  in  the  state  to  do  business,  among  the  things 
they  must  tell  is  the  names  of  the  shareholders  of  that  cor- 
poration residing  in  Maryland.  You  can  readily  see  that  that 
furnishes  a  very  fruitful  source  of  information  for  getting  as- 
sessments.    I  think  that  covers  the  subject. 

L.  A.  Tanzer  of  New  York  :  As  counsel  for  the  New  York 
legislative  committee  which  framed  the  New  York  income-tax 
law  I  am  able  to  shed  some  light  on  the  question  raised  by  Mr. 
Wendell  as  to  whether  it  would  be  the  intention  of  the  New 
York  legislature,  in  enacting  the  income  tax  law,  to  abolish 
the  investment  tax  law.  It  was  the  intention  of  the  legislative 
committee  in  imposing  a  tax  on  incomes,  to  substitute  that  in- 
come tax  for  the  capital  taxation  on  intangibles.  There  were 
two  laws  on  the  statute  books  of  New  York  which  operated 
to  reach  intangible  property.  One  was  the  personal  property 
tax  law  and  the  other  was  the  optional  investment  tax  hiw. 
The  new  income-tax  law  will  contain  a  pro^^sion  expressly 
relieving  intangibles  from  personal  property  taxation.  The 
investment  tax  law  was  an  optional  law  and  it  was  not  neces- 
sary to  rejieal  that  because  it  was  reasonably  thouglit  no  one 


186  NATIONAL  TAX  ASSOCIATION 

would  avail  himself  of  registering  his  securities  if  there  was 
no  penalty  for  not  doing  so. 

Ch-virman  Thomas:  The  state  of  Kentucky  has  recently 
adopted  a  classified  assessment  law,  not  so  much  by  the  ap- 
plication of  assessment  as  through  tax  rates.  If  there  is  a 
gentleman  here  from  Kentucky  we  would  be  glad  to  hear  from 
him,  especially  as  to  money  on  hand,  deposits,  etc. 

P.  X.  Cl^vrke  of  Kentucky:  We  are  not  noted  as  experts 
in  taxation  in  Kentucky  and  I  get  up  with  hesitation  to  ex- 
ploit this  subject  because  it  is  rather  a  new  one.  It  is  only 
two  years  since  we  adopted  a  classification  tax,  based  on  the 
principles  of  the  Ilklinnesota  law  and  Marjdand  law  in  regard 
to  intangibles.  I  will  state  in  just  a  few  words  the  results 
since  we  adopted  this  classification  tax  law,  as  we  term  it 
there.  In  1916  the  assessed  value  of  the  property  of  the  state 
of  Kentucky  was  $922,000,000.  This  year  it  is  $1,965,000,000, 
— over  double.  In  1916  the  total  assessment  of  intangible 
property  of  aU  kinds  was  $83,000,000.  This  year  it  was  $800,- 
000,000  and  included  bank  deposits  of  nearly  one  million  dol- 
lars. The  eft'ect  of  reducing  the  state  tax  rate  on  all  kinds 
of  property  and  thus  forcing,  to  some  extent,  intangible  prop- 
erty to  share  the  burdens  of  government,  reduced  the  state 
tax  rate  from  55  to  371/2  per  cent,  and  we  received  in  revenue 
over  $800,000  more  than  we  did  under  the  higher  tax  rates. 
All  our  intangible  property  is  clas.sified  and  taxed  at  a  four 
mill  rate  for  state  purposes  only,  exempting  it  from  local 
taxation  entirely,  with  the  exception  of  bank  deposits.  Bank 
deposits  are  taxed  at  one-tenth  of  one  per  cent.  The  tax  is 
payable  by  the  bank  but  is  chargeable  to  the  depositor.  The 
bank  has  to  make  an  annual  report  of  the  amount  of  deposits 
on  the  first  day  of  July  in  each  year  and  to  pay  into  the  state 
treasury  one-tenth  of  one  per  cent  tax  on  the  deposits  by  the 
first  of  the  following  October.  Under  the  old  law  we  had 
$10,300,000  reported  for  taxation  in  banks.  Under  the  new 
law  we  had  $230,000,000.  The  tax  receipts  under  the  old 
high  tax  law  were  $60,000  a  year  and  under  this  new  law 
$230,000  a  year.  I  simply  want  to  say  in  reply  to  some  of 
the  statements  here  as  to  the  question  of  classification  that  so 
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far,  in  Kentucky,  we  have  found  it  applicable  and  in  every- 
way satisfactory',  and  we  have  no  intention  of  getting  rid  of  it. 
We  have  our  state  tax  eonunission,  a  new  organization  there, 
and  they  have  used  of  course  some  authority  in  bringing  out 
these  assessments.  But,  on  the  other  hand,  the  people  were 
assured  b}'  this  new  law  that  they  would  be  treated  squarely. 
Those  who  would  come  square  were  given  immunity  and  those 
who  did  not  come  square,  were  compelled  to  go  back  ten  years 
and  pay  a  double  rate.  The  people  are  honest  there  because 
we  make  them  so. 

Secretary  Holcomb  :  Reference  was  made  during  the  course 
of  the  argument  to  the  10-percent  penalty  tax,  which  leads 
me  to  make  these  few  remarks.  Of  course  we  start  with  the 
proposition  that  you  cannot  wave  your  hands  around  the  three 
mill  tax,  or  two  mill  tax  or  one  mill  tax,  or  any  other  tax  and 
get  away  with  it.  You  have  to  have  machiner}',  and  so  I  am 
afraid  we  are  overlooking  the  fact  that  by  merely  passing  a 
low  rate  tax,  we  are  going  to  solve  the  difficulty  of  the  general 
property  tax.  Therefore  it  was  found  desirable  to  insert  teeth 
in  the  laws  of  certain  states,  and  one  of  the  teeth  in  New  York 
was  the  5  per  cent  additional  inheritance  tax.  In  Connecticut 
there  is  a  similar  tax,  which  is  2  per  cent.  I  want  to  call  at- 
tention to  the  two  penalties.  One  penalty  is  a  property-tax 
pe:ialty  pure  and  simple.  In  our  law  it  is  a  transfer  tax; 
quite  a  different  proposition.  The  county  surrogate  held  that 
that  penalty  tax  was  so  purely  arbitrary  and  without  any 
rational  basis,  depending  wholly  upon  the  whim  of  the  deced- 
ent, that  it  made  it  unconstitutional.  The  appellate  division 
made  up  of  the  supreme  court  judges  held  with  the  surrogate, 
and  if  you  will  recall,  in  the  Bulletin, — those  who  are  sub- 
scribers— I  commented  upon  the  decision  of  the  appellate  divis- 
ion. I  am  free  to  say  that  I  was  pretty  well  impressed  by  that 
decision.  I  felt  that  it  brought  out  some  strong  grounds,  and  1 
was  lookii  g  with  great  interest  for  the  court  of  appeals  de- 
cision, which  has  just  come  out,  and  which  you  will  find 
mentioned  in  the  June  Bulletin  of  which  I  have  the  proof  in 
my  hands.  In  the  opinion  of  the  court  of  appeals  you  will  find 
a  very  interesting  discussion  of  the  whole  subject  of  classi- 
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ticatioii.  I  do  not  recall  in  recent  years  seeing  any  other 
opinion  which  brought  out  the  underlying,  fundamental 
grounds  of  classification  in  such  a  clear  wa}'.  They  held  that 
in  the  first  place  this  is  not  a  property  tax,  that  it  is  in  its 
nature  and  essence  a  transfer  tax.  It  being  a  transfer  tax 
and  the  state  having  exclusive  right  to  govern  the  succession 
of  property  to  the  extent  of  taking  it  all,  if  necessary,  and  of 
preventing  any  transmission  of  title,  the  question  resolves  its- 
self  into  whether  it  is  a  reasonable  classification,  and  on  that 
point  they  have  no  hesitancy  in  saj-ing  that  that  constitutes 
a  rational  classification,  namely,  to  put  in  a  class  those  people 
who  have  evaded  taxes  and  have  never  paid  taxes  during  their 
lives,  saying,  among  other  things  "The  matter  at  least  per- 
mits of  argument  and  is  not  so  capricious  and  whimsical  as  to 
be  purely  arbitrary.  It  has  in  it  at  least  an  effort  for  the 
equalization  of  taxation  and  the  adjustment  of  the  burdens 
of  government. " "  Having  said  that,  and  I  am  inclined  to  think 
that  you  wiU  follow  their  argument,  the  whole  question  is 
disposed  of  because  with  an  inheritance  tax,  the  classification 
rests  wholly  ^vith  the  legislature  and  the  courts  will  not  inter- 
fere with  it. 

The  collateral  question  that  they  raise  is  equally  as  inter- 
esting as  the  main  question,  peculiarly  to  New  York.  In  New 
York  we  have  what  is  called  a  "home  rule''  provision  where- 
by it  has  been  thought  that  you  can  not  remove  from  the 
jurisdiction  of  the  local  assessor  the  right  to  assess  property 
which  they  always  have  assessed,  and  I  imagine  you  will  find 
probably  in  many  of  your  states  the  claim  that  the  classifica- 
tion, unless  it  is  distinctly  authorized  by  the  constitution,  will 
amount  to  such  a  deprivation  of  jurisdiction  and  authority 
of  a  constitutional  officer  as  to  be  unconstitutional  by  depriv- 
ing him  of  his  constitutional  right  to  assess  property.  That 
jjrovision  has  caused  us  the  greatest  amount  of  difficulty  in 
New  York.  We  have  been  unable  to  do  what  we  should  have 
done  long  ago,  because  of  the  claim  that  you  can  not  remove 
from  the  jurisdiction  of  the  local  assessor,  species  of  property 
which  lie  lias  always  been  taxing.  In  this  case,  one  of  the 
arguments  of  the  taxpayer  was  that  this  optional  registration 
tax  of  two  mills  was  taking  away  that  ]u*aperty  from  the  local 
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assessor  that  he  had  always  assessed;  that  placing  it  in  the 
hands  of  the  state  comptroller  was  a  removal  and  thus  was 
unconstitutional.  The  argument  on  that  particular  point  is 
extremely  interesting.  The  court  held  that  if  that  claim  was 
valid  then  our  entire  mortgage  tax  is  invalid  because  we  have 
withdrawn  mortgages  from  the  jurisdiction  of  the  local  as- 
sessor and  have  placed  them  in  the  hands  of  the  state.  They 
argue  that  that  cannot  be  true;  that  the  intent  of  the  act  is 
not  to  deprive  the  local  assessor  of  the  right  to  assess  prop- 
erty ;  that  he  still  has  jurisdiction  over  all  the  real  estate  and 
all  the  tangible  personal  property.  It  is  a  very  helpful 
decision  and  I  think  you  will  find  it  of  interest  to  read  it  in 
full.  It  is  reported  as  In  re  Watsoyi  's  Estate,  226  N.  Y.  384 : 
123  N.  E.  758. 

Chairmax  Thomas  :  If  there  is  no  further  discussion  of  the 
topic  at  this  time  we  will  pass  to  The  Codification  of  Tax 
Laws,  by  Professor  Brindley  of  Iowa  State  College. 

JoHX  E.  Brindley  of  Iowa  :  Mr.  Chairman  and  Gentlemen 
of  the  Conference,  I  am  not  going  to  read  all  these  documents. 
As  a  matter  of  fact  what  I  have  to  say  ^vill  have  one  merit, 
that  of  brevity.  I  corresponded  with  Mr.  Holcomb  regarding 
this  subject  and  thought  the  conference  would  probably  be 
held  later  in  the  year,  at  the  usual  time,  to  give  us  more  time 
to  carry  on  the  work  of  the  codification  of  tax  laws  and  draw 
somewhat  more  definite  conclusions.  What  I  have  to  say  this 
morning  is  certainly  very  tentative  in  character.  "We  have 
gone  far  enough,  however,  to  warrant  certain  suggestions. 
First  of  all  as  to  the  general  plan  of  work  of  the  code  com- 
mission. The  general  assembly  created  a  commission  and  this 
commission  set  to  work  the  first  of  April,  approximately,  this 
year.  We  are  expected  to  get  the  laws  codified,  actually  in- 
dexed, and  the  report  ready  for  the  session  next  January-. 
You  see  it  is  a  monumental  task  and  almost  impossible  of 
realization.  Not  impossible  of  course,  because  we  are  going 
to  do  it  some  way. 

Question  :  You  mean  a  codification  of  the  entire  state  law  ? 

Mr.  Brindley  :  Yes.  the  whole  tiling,  including  the  tax  laws. 
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Just  a  word  regarding  the  general  plan  of  work,  I  tliink  the 
commission  did  a  good  thing.  The  first  piece  of  work  done 
was  a  compilation  of  the  law  as  it  now  stands.  We  took  the 
code  of  1897  and  the  two  code  supplements  of  1913  and  1915, 
and  the  session  laAvs  of  the  last  tw^o  general  assemblies,  1917 
and  1919,  and  compiled  them,  placing  each  section  on  a  large 
cardboard  and  bound  them  up  so  that  each  section  has  a  page. 
Three  copies  of  this  compilation  were  made.  The  compilation 
includes  historical  references,  and  shows  exactly  what  the  law 
is  and  where  it  comes  from,  complete  and  up  to  date.  That 
forms  the  worksheets,  so  to  speak,  of  the  commission.  The 
second  proposition  is  the  logical  or  more  logical  arrangement 
of  the  sections  of  the  entire  code,  including  of  course  the  tax 
sections.  Now  this  work  of  the  logical  arrangement  or  more 
logical  arrangement  of  the  sections  of  the  code,  must  be  com- 
pleted by  the  first  of  July,  because  it  is  this  compilation  that 
is  printed  and  indexed  and  w^iich  goes  to  the  general  assembly, 
which  wants  to  have  before  it  the  law  exactly  as  it  now  stands. 
The  third  step  will  be  the  work  of  codification,  w'hich  follows. 
I  just  completed  the  other  day  the  compilation  of  the  tax 
laws.  The  logical  arrangement  mil  be  completed  bj'  the  first 
of  July,  ready  to  give  the  printers.  Then  will  follow  the 
codification,  which  wall  be  presented  in  the  form  of  bills  cover- 
ing the  various  parts  of  the  code  including  the  tax  code.  The 
codification  bills  included  along  this  line,  wall  be  merely  of 
those  changes  about  which  there  can  be  no  controversy,  obvious 
changes  and  adjustments  in  the  law.  If  there  be  any  revision 
of  the  law,  the  revision  will  appear  again  in  separate  bills.  In 
view  of  the  fact  that  the  work  must  be  done  so  quickly,  the 
idea  of  a  compilation  of  the  present  law  mth  its  logical  ar- 
rangement printed  and  indexed  is  a  good  one  because  you 
understand  it  w^ould  be  impossible  for  us  to  codify  the  law, 
and  take  time  to  print  and  index  that. 

Regarding  the  tax  code  I  will  be  very  brief.  First  of  all 
what  did  we  find  regarding  the  general  arrangement  of  the 
tax  laws  in  the  state  of  Iowa?  We  found  first  of  all  this: 
We  have  one  title  devoted  to  "revenue",  composed  of  four 
chapters:  assessment,  collection,  inheritance  tax  and  the  so- 
called  secured  or  public  revenue.     There  is  no  chapter  on  tax 
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levies.  If  I  had  time  to  give  you  some  details  it  would  be 
interestiug-,  but  I  will  not  take  the  time.  These  sections,  gen- 
tlemen, show  very  beautifully  the  working,  or  absence  of  work- 
ing, of  the  legislative  mind, — the  arrangement  of  them. 
Briefly  we  find  in  the  chapter  on  assessment,  sections  which 
belong  over  in  the  chapter  on  collection,  a  great  many  of  them. 
There  is  seemingly  no  clear  idea  in  the  code  at  all,  or  even 
so  simple  a  distinction  as  between  the  collection  of  taxes  and 
the  assessment  of  property.  For  example,  section  1307  of  the 
code,  early  in  the  assessment  chapter,  following  right  after 
exemptions,  is  on  remission  of  taxes,  logically  belonging  of 
course  over  in  collection,  but  it  is  stuck  in  there  at  the  be- 
ginning of  assessment.  The  instructions  given  to  the  com- 
mission were  to  rearrange,  and  there  are  a  great  many  changes 
to  be  made.  We  jumped  from  section  1310,  we  will  say,  to 
1450  very'  frequently.  Again,  the  chapter  on  collection  has  a 
great  many  sections  in  it,  or  some  sections,  belonging  back  in 
assessment.  But  most  interesting  of  all  is  the  question  of  tax 
levies.  The  old  Iowa  code  of  fifty-six  years  ago  put  the  levies 
mainly  in  under  the  title  on  revenue,  and,  strange  to  say,  at 
the  very  beginning  of  the  chapter  on  assessments.  It  doesn't 
belong  there  at  all.  We  assess  taxes  first,  then  levy  taxes  and 
collect  taxes.  One  of  the  things  we  are  most  interested  in  is 
to  find  information  on  the  power  to  levy  taxes.  The  tax 
levies  in  the  code  of  Iowa  are  scattered  all  through  the  code. 
Only  a  mere  fragment  of  the  tax  levies  is  in  the  chapter  on 
revenue,  not  anything  like  5  per  cent,  not  2  per  cent.  Indeed 
we  have  in  our  code  more  tax  laws  outside  of  the  chapter  on 
revenue  than  we  have  within  it,  very  materially  more.  When 
I  first  started  work  on  the  code  I  had  a  theory.  Sometimes 
theories  work,  sometimes  they  don 't ;  in  this  case  it  would  not 
work.  I  had  a  theory  that  it  might  be  possible  to  assemble 
these  tax  levies,  but  the  more  I  worked,  the  more  I  was 
obliged  to  study  through  the  title  on  schools,  the  title  on 
roads,  city,  township  and  county  government  and  lialf  a  dozen 
other  titles;  the  more  I  studied  them  the  more  it  became  ap- 
parent that  these  tax  levies  must  be  associated  with  the  local 
body  levying  the  same  and  with  the  purpose  for  which  the 
levy  is  made.     The  tax  levies  belong  tliere.     If  that  is  true. 
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there  is  ouly  oue  way.  gentlemen,  that  the  information  along 
tax-levy  lines  can  be  made  easily  accessible,  and  that  is  througli 
a  scientifically  prepared  index.  I  have  been  working  on  the 
tax  code  for  two  months.  I  am  almost  absolutely  certain 
that  I  have  not  yet  located  all  the  tax  levies  in  the  code  be- 
cause I  haven't  had  time  to  read  the  code  line  by  line ;  and  in 
the  absence  of  an  index  that  is  really  properly  prepared,  the 
only  way  to  be  absolutely  sure  is  to  do  that  thing,  and  that 
is  all  you  can  do.  I  stumbled  onto  a  section  in  the  code  that 
authorizes  a  levy  of  one-half  mill  for  special  purposes  that  did 
not  appear  in  the  index  at  all,  under  "tax"'  or  anj^vhere  else 
where  you  would  look.  There  is  one  way,  gentlemen,  of  as- 
sembling this  information  and,  I  want  to  make  this  point  clear, 
that  is  through  the  index;  and  the  index  wliich  is  to  be  pre- 
pared will  be  by  a  very  able  man  in  his  line.  Under  the  label 
of  "taxation"  in  the  index  will  appear  certain  sub-heads  and 
one  of  those  will  be  "levy,''  and  under  the  head  of  "pur- 
poses" will  be  a  sub-classification  on  the  basis  of  county,  state, 
city,  tOAvn  and  school-district  levies.  These  will  be  again  sub- 
di\'ided  on  the  basis  of  the  purpose  of  the  levy%  so  that  after 
we  get  through  with  the  code  and  the  index,  we  will  be  able 
to  ascertain  in  five  minutes  information  which  cannot  now  be 
obtained  inside  of  two  or  three  weeks.  All  of  the  tax  levies 
will  be  assembled  in  the  index  proper  under  the  title  "levy," 
and  will  also  appear  under  the  index  for  the  purpose,  such 
as  school  district  levy.  In  that  way  the  information  will  be 
accessible.  The  assessment  of  property  is  an  administrative 
function.  It  is  possible  to  assemble  the  law  governing  as- 
sessment in  a  single  chapter  of  the  code.  The  collection  of 
taxes  is  also  an  administrative  function,  primarily,  but  the 
levy  of  taxes  is  a  legislative  function. 

I  have  talked  longer  than  I  intended  to  but  I  do  want  to 
point  out  some  suggestions  here,  just  very  briefly,  that  come 
to  my  mind  in  regard  to  this  matter.  First  of  all,  in  most 
of  the  states  of  the  Union  we  have  the  general  property  tax. 
Wherever  we  have  the  general  property  tax  we  have  to  assess 
the  property  and  then  levj-^  the  tax  on  the  assessment,  and  col- 
lect it.  In  recodifying  the  law  T  put  into  a  chapter  on  assess- 
ment, all  matters  relating  to  assessment,  arranged  briefly  on 
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this  basis;  first,  property  exempt  from  taxation.  It  isn't 
possible  to  assemble  all  the  exemptions  in  that  place  but  it  is 
possible  to  assemble  most  of  them,  and  if  they  are  not  as- 
sembled there  in  that  particular  section  they  will  be  assembled 
in  the  index ;  second,  property  taxable ;  third,  the  list  of  vari- 
ous classes  of  property — and  I  have  followed  the  state  exe- 
cutive council's  listing.  Then  follow  the  making-up  of  the 
assessment  roll;  the  local,  county  and  state  board  of  review; 
and  finally  the  tax  list.  It  is  a  chronological  basis  you  see, 
starting  in  from  the  assessment — the  listing  of  property — and 
so  on  down  through,  a  perfectly  logical  arrangement,  which 
I  think  would  work  in  any  state  ha\dng  general  property  taxa- 
tion. We  have  a  chapter  on  tax  levies  which  includes  only 
a  mere  fragment  of  the  levies.  When  it  comes  to  the  collec- 
tion of  taxes — and  by  the  way  that  was  the  most  mixed-up 
affair  of  any  in  the  law, — the  logical  arrangement  there,  as  I 
see  it,  is  to  describe  the  machinery  of  collection,  then  the 
machinery  covering  the  collection  of  delinquent  taxes,  then  the 
question  of  tax  sales,  then  remission,  in  case  property  is  sold, 
and  finally  tax  deeds,  a  perfect  logical  and  chronological  ar- 
rangement. I  am  not  going  to  take  up  any  more  time  here, 
but  I  really  believe  that  the  subject  of  the  codification  of  tax 
laws, — the  making  of  the  information  about  taxation  access- 
ible to  your  large  group  of  local  officials  and  your  citizens 
generallj' — is  a  very  important  matter.  While  conditions  are 
very  different  in  many  states,  yet  I  expect  that  a  study  of  the 
tax  codes  of  the  different  states  wiU  reveal  a  great  many  fun- 
damental principles  that  can  apply  to  all,  and  particularly 
would  that  be  true  of  the  general  property  tax  machiner>\ 

[Adjournment  of  the  Session.] 
13 
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FIFTH  SESSION,  WEDNESDAY  AFTERNOON,  JUNE  18,  1919 

A.  E.  HoLCOMB  Presiding. 

Chairmajst  Holcomb:  Please  come  to  order.  It  is  a  little 
unusual  for  the  secretary  to  take  charge  of  the  meeting.  I 
have  always  considered  that  the  job  of  the  secretary  was  to 
record  and  reflect  the  opinions  of  the  delegates  and  speakers 
and  to  keep  himself  in  the  background ;  but  unfortunately  the 
permanent  chairman  has  taken  upon  himself  the  duty  of  ap- 
pointing me  to  take  charge  of  this  particular  session  and 
therefore  I  do  so  under  protest,  and  will  undertake  to  intro- 
duce the  speakers  at  this  session.  In  a  way  it  is  a  peculiar 
pleasure  to  me  to  do  so  because  as  you  know,  I  have  always 
taken  a  deep  interest  in  certain  questions  of  law.  I  think  it  is 
one  of  my  habits  to  fuss  with  the  question  of  interstate  com- 
merce. I  seem  naturally  to  have  taken  a  deep  interest  in 
that  particular  subject  and  in  the  course  of  my  study  of  the 
law  on  that  question,  I  have  always  had  the  greatest  help 
from  the  work  of  one  member  of  this  association  who  stands 
pre-eminent  in  that  particular  branch  of  the  law;  he  also 
happens  to  be  the  man  of  whom  we  always  think  when  we 
speak  of  taxation  in  its  legal  aspect,  and  I  refer  to  our  friend 
Frederick  N.  Judson  of  St.  Louis,  (applause).  It  is  appar- 
ent that  you  agree  with  me  as  to  the  qualifications  of  Mr. 
Judson  and  therefore  I  content  myself  with  having  said  this 
much  of  his  work.  I  take  peculiar  pleasure  in  introducing 
him  as  the  first  speaker  of  the  session  and  he  will  deal  with 
some  of  the  constitutional  aspects  of  taxation. 

Frederick  N.  Judson  of  Missouri  :  I  appreciate  very  much 
the  honor  of  the  invitation  to  address  you  and  meet  the  mem- 
bers of  the  association.  I  believe  I  had  the  privilege  and 
honor  of  presiding  over  the  first  organization  meeting  of  the 
association  eighteen  years  ago.  It  is  verj'^  gratifying  to  me  to 
see  how  it  has  grown  in  strength  during  the  years. 


SOME  CONSTITUTIONAL  ASPECTS  OF  TAXATION       195 

SOME  CONSTITUTIONAL  ASPECTS  OF  TAXATION 

FREDERICK  N.   JUDSON 
Attorney  at  law,  St.  Louis,  author  ' '  Judson  on  Taxation ' ' 

Under  our  complex  form  of  government  in  the  United 
States,  we  have  two  sovereignties,  the  federal  and  the  state, 
exercising  the  power  of  taxation.  The  constitutional  law  of 
the  United  States  is,  therefore,  unique,  in  that  our  citizens  are 
subject  to  the  law  of  two  sovereignties,  that  of  the  United 
States  and  that  of  the  state,  each  with  its  vmtten  constitution 
and  tax  system  enacted  thereunder. 

There  is  a  fundamental  distinction  in  this  taxation  by  dual 
sovereignties,  as  the  federal  government  is  created  by  the 
states  in  exercising  the  power  of  taxation  by  express  grant  or 
necessary  implication  in  the  Constitution;  while  in  the  states 
the  power  of  taxation  is  not  granted  by  the  Constitution  to  the 
legislators,  but  they  exercise,  in  each  state,  an  inherent  sover- 
eign authority,  subject,  however,  to  the  restraints  of  their  own 
state  constitutions  and  the  Constitution  of  the  United  States. 

Thus  it  was  said  by  the  New  York  Court  of  Appeals,  in  a 
recent  case :  ^ 

"The  relations  of  the  states  to  each  other,  in  regard  to  all  matters  not 
surrendered  to  the  general  government  by  the  national  constitution,  are 
those  of  foreign  states  in  close  friendship,  each  being  sovereign  and 
independent." 

As  the  Constitution  of  the  United  States  contained  no  ex- 
press limitation  on  the  taxing  powers  of  the  states,  except  as 
to  imports  and  exports,  Mr.  Alexander  Hamilton,  with  the 
other  defenders  of  the  Constitution,  contended  that  this  left 
the  power  of  the  states  over  internal  revenue  unrestrained; 
and  he  said,  concerning  the  suggestion  that  the  taxing  power 
of  the  state  was  repugnant  to  that  of  the  Union  (Federalist, 
No.  32) : 

' '  It  is,  indeed,  possible  that  a  tax  might  be  laid  on  a  particular  article 
by  a  state,  which  might  render  it  inexpedient  that  thus  a  further  tax 
should  be  laid  on  the  same  article  by  the  Union;  but  it  would  not  imply 

1  Hanna  v.  Lichtenhein,  225  N.  Y.  579. 
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a  constitutional  inability  to  impose  a  further  tax.  The  quantity  of  the 
imposition,  the  expediency  or  inexpediency  of  an  increase  on  either  side, 
would  be  mutually  questions  of  prudence;  but  there  would  be  involved 
no  direct  contradiction  of  power.  The  particular  policy  of  the  national 
and  of  the  state  systems  of  finance  might  now  and  then  not  exactly 
coincide  and  might  require  reciprocal  forbearances.  It  is  not,  however,  a 
mere  possibility  of  inconvenience  in  the  exercise  of  powers,  but  an 
immediate  constitutional  repugnancy  that  can  by  implication  alienate 
and  extinguish  a  pre-existing  right  of  sovereignty. ' ' 

In  this  discussion,  Hamilton  did  not  foresee  the  vast  in- 
crease of  the  federal  taxing  power  in  the  inclusion  of  the  direct 
income  tax  and  the  vast  expansion  of  the  states  in  number  of 
population  and  wealth,  so  that  the  revenue  of  the  smallest  now 
ranks  with  that  of  the  federal  government,  at  the  time  of  the 
adoption  of  the  Constitution.  Nor  did  he  foresee,  the  vast  in- 
crease of  public  expenditure,  both  under  normal  conditions 
and  in  public  emergencies,  which  is  forcing  both  the  federal 
and  state  governments  to  increase  their  revenues,  by  taxation 
of  the  same  property  and  business  which  is  thus  subjected  to 
these  dual  sovereignties,  under  our  complex  form  of  govern- 
ment. Nor  did  he  foresee  the  constitutional  repugnancy  which 
has  been  developed  by  the  judicial  power  of  the  country,  in 
extinguishing  the  pre-existing  right  of  sovereignty  in  the  state. 

The  Constitution  of  the  United  States  contains  only  three 
direct  and  express  restrictions  upon  the  taxing  power  of  the 
United  States,  to-"wit,  the  provision  that  direct  taxes  shall  be 
apportioned  according  to  population ;  second,  the  requirement 
of  uniformity  as  to  all  imposts  and  excises ;  third,  the  prohibi- 
tion of  any  tax  on  exports  from  any  states  or  any  imports  of 
the  states. 

It  is  interesting  to  note  that  after  more  than  a  century  of 
government  under  the  Constitution,  the  Supreme  Court  of  the 
United  States  has  been  unable,  at  least  at  times,  to  agree  upon 
the  construction  of  any  one  of  these  restrictions.  Thus,  in 
1895,  it  was  decided  by  a  bare  majority  that  the  term  "direct 
taxes"  did  not  mean  what  it  had  been  construed  to  mean  dur- 
ing the  one  hundred  j'ears  since  the  foundation  of  the  gov- 
ernment ;  ^  while  a  few  years  later,  upon  the  application  of 

1  Income  Tax  Cases,  157  U.  S.  429;  158  U.  S.  601. 
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the  uniformity  requirement  to  the  territorial  insular  acquisi- 
tions, the  judges  were  unable  to  agree  upon  any  opinion/  and 
only  by  a  majority  of  one,  was  a  decision  rendered  as  to  what 
was  a  duty  upon  exports  or  a  preference  between  ports,  with 
reference  to  these  same  territorial  acquisitions." 

This  inability  of  the  eminent  jurists  of  the  Supreme  Court 
to  agree  upon  the  construction  and  application  of  the  pro- 
visions of  our  federal  Constitution,  forcibly  illustrates  the  in- 
herent inadequacy  of  written  constitutions,  when  confronted 
with  conditions  and  emergencies  not  contemplated  by  their 
framers.  It  may  also  be  said  that  this  difficulty  is  enhanced 
by  the  complexity  inherent  in  the  adjustment  of  concurrent 
taxing  powers  of  dual  sovereignties,  in  one  governmental 
system. 

In  the  opinion  in  McCidlough  v.  Maryland,  decided  in  1819, 
which  required  for  determination  for  the  first  time,  the  great 
principle  of  the  supremacy  of  federal  taxation,  a  case  which 
involved  the  exemption  of  the  agencies  of  the  federal  govern- 
ment from  state  taxation,  Chief  Justice  ]\Iarshall  cited  no 
judicial  precedents,  for  the  reason  that  there  were  none  to  cite. 

The  constitutions  of  the  several  states  vary  greatlj'  in  their 
provisions  relating  to  the  legislative  power  of  taxation.  A 
few  have  no  direct  limitations,  other  than  the  guarantee  of 
due  process  of  law;  while  in  other  states  there  are  extended 
and  detailed  pro\4sions,  relating  to  the  exercise  of  the  taxing 
power.  These  elaborate  constitutional  provisions,  however, 
are  unnecessary  for  the  security  of  persons  and  corporations 
and  their  fundamental  rights,  from  abuse  of  the  taxing  power. 
Thus,  under  the  broad  construction  of  the  fourteenth  amend- 
ment, due  process  of  law  and  the  equal  protection  of  the  laws 
may  be  invoked,  not  only  to  limit  the  state  taxing  power  to  its 
lawful  jurisdiction  over  persons  or  property,  but  also  to  protect 
persons  and  corporations  against  any  arbitrary  abuse  of  the 
taxing  power. 

Thus,  we  have  the  apparent  anomaly  of  the  invocation  of  the 
federal  power  to  protect  the  citizen  against  the  unlawful  or 

'  Downes  v.  Bidwell,  183  IT.  S.  244. 
-  DooJey  v.  U.  S.,  183  IT.  S.  151. 
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discrimiiiatiug  exercise  of  the  taxing  power  in  his  own  state^ 
and  this  federal  power  is  almost  invariably  invoked,  notwith- 
standing that  it  seems  that  the  state  courts  have  been  disposed 
to  apply  a  stricter  construction,  in  the  enforcement  of  state 
constitutional  provisions  requiring  equality  and  uniformity 
in  taxation,  than  the  Supreme  Court  has  given  to  the  four- 
teenth amendment,  as  a  restraint  upon  the  state  power  of  taxa- 
tion. Thus,  although  equal  protection  of  the  laws  is  invoked 
in  substantially  all  cases  where  complaint  is  made  of  arbitrary 
and  illegal  classification,  particularly  in  the  case  of  license  or 
occupation  taxes,  the  Supreme  Court  of  the  United  States  has, 
as  a  rule,  with  some  notable  exceptions,  sustained  the  state 
authority. 

The  states  have  made  these  elaborate  provisions  in  their 
constitutions  concerning  taxation,  not  only  because  of  the  pre- 
vailing popular  disposition  to  restrain  the  exercise  of  legis- 
lative power,  but  it  is  also  true  that  the  constitutions  have 
often  failed  to  recognize  what  is  now  conceded,  that  the  state 
legislative  power  is  supreme  in  taxation,  except  as  limited  by 
the  state  and  federal  constitutions,  as  these  constitutions  often 
contain  specific  grants  of  power  to  levy  certain  forms  of  taxa- 
tion, as  poll  taxes,  licenses,  inheritance  taxes  and  the  like; 
and  in  a  few  cases  the  power  to  make  special  assessments  for 
local  improvements,  is  specifically  granted  in  the  state  con- 
stituti#ons. 

In  contrasting  the  federal  and  state  taxing  systems,  especi- 
ally under  their  respective  constitutions,  we  are  impressed  with 
the  vastly  greater  efficiency  of  the  former  as  compared  witli 
the  latter.  The  general  property  tax,  based  on  the  owner- 
ship of  real  and  personal  property,  which  is  tlie  main  sup- 
port of  nearly  all  our  state  governments,  is  not  available  for 
the  government  of  the  United  States,  on  account  of  the  con- 
stitutional limits  on  direct  taxation ;  that  is,  it  can  not  be 
levied,  except  under  the  rule  of  apportionment,  which  has 
been  found  impracticable.  This  federal  taxing  power,  how- 
ever, is  not  limited  by  state  lines  and  is  restrained  only  by 
the  requirement  of  geographical  uniformity,  and  has  been  ex- 
tended to  all  the  commercial  business  and  activities  of  the 
people,  whether  individual  or  corporate.     It  is  also  true  that 
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the  federal  taxing  power  of  interjial  taxation,  is  really  made 
more  eiBficient  by  its  limitation  to  income,  license,  and  excise 
taxation,  and  by  the  absence  of  the  power  to  levy  a  general 
property  tax,  with  the  consequent  subjection  to  evasion  and 
undervaluation.  It  is  interesting,  therefore,  to  know  that, 
under  our  complex  form  of  government,  the  federal  taxing 
power,  resting  on  express  grants  of  the  Constitution  and  sub- 
ject to  its  limitations,  is  essentially  more  effective  than  is  the 
exercise  by  the  states  of  their  inherent  taxing  power  in  gen- 
eral property  taxation.  In  this  connection,  however,  it  should 
also  be  observed  that  the  greater  efficiency  of  the  federal  taxing 
power,  is  in  no  small  degree  dependent  upon  the  great  army 
of  appointed  employes,  with  the  power  of  investigation  and 
search.  Such  assistants  are  far  more  effective  than  state  as- 
sessors, who  are  elected  by  the  votes  of  the  people  whose  prop- 
erty they  are  to  value. 

The  late  Justice  Miller,  in  his  Lectures  on  the  Constitution, 
calls  attention  to  the  different  construction  given  to  the  word 
'"uniformity"  in  the  federal  and  state  constitutions,  as 
really  based  on  the  difference  in  the  circumstances  of  the  two 
cases,  as  well  as  on  the  peculiar  language  of  the  federal  Con- 
stitution. Thus,  the  Constitution  of  the  United  States  pro- 
vides (Art.  1,  Sec.  8,  par.  1)  that  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States.  This 
language  has  been  construed  by  the  Supreme  Court  to  mean 
that  the  tax  must  be  uniform,  not  as  between  the  particular 
articles  that  are  taxed,  but  as  between  the  different  places 
and  states  of  the  Union.  On  the  other  hand,  the  term  "uni- 
form" has  been  used  in  state  constitutions  as  applicable  to 
subjects  of  taxation.  Thus,  wliere  the  state  constitution  pro- 
vides that  all  taxation  must  be  uniform,  without  any  qualifica- 
tion of  the  term,  it  means  that  all  articles,  whatever  their 
nature,  which  are  taxed,  must  be  taxed  alike ;  and  where  such 
a  constitution  prohibits  exemptions,  it  means  that  the  so- 
caUed  general  property  tax  must  be  enforced  without  quali- 
fication. 

Thus,  the  word  "uniform"  as  used  in  the  federal  Constitu- 
tion, relates  only  to  geographical  uniformity,  so  that  where  a 
tax  is  levied,  whatever  its  nature,  it  must  be  uniform  througli- 
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out  the  United  States;  while  in  the  states,  such  a  term  in  the 
state  Constitution,  only  applies,  within  the  limits  of  the  state, 
to  the  subjects  of  taxation  therein.  While  this  term  in  state 
constitutions,  means  that  the  subjects  of  taxation,  whatever 
their  nature,  should  be  taxed  alike,  in  some  states  the  term 
"uniform"  in  constitutions  has  been  held  limited  to  general 
property  taxation  and,  therefore  is  not  applicable  to  other 
forms  of  taxation,  such  as  license  taxation,  which,  it  has  been 
held,  the  general  assembly  may  enact  mthout  express  con- 
stitutional authorization. 

The  question  of  the  inadequacy  of  the  general  property 
tax  under  modern  conditions  has  been  too  often  presented  to 
this  association  to  need  further  discussion  now.  It  has  been 
found  that  taxation  of  all  property  alike,  particularly  in  cities 
where  a  high  rate  of  taxation  is  enforced  on  account  of  legal 
needs,  becomes  essentially  confiscatory,  as  applied  to  invest- 
ment securities  and  the  like.  In  a  number  of  states  a  remedy 
has  been  sought  by  the  introduction  of  the  principle  of  classi- 
fication, so  that  the  constitutions  of  many  states  provide  that 
taxes  shall  be  uniform  upon  the  same  class  of  subjects,  thus 
opening  the  door  for  classification  in  state  as  well  as  municipal 
taxation. 

The  subject  of  classification  and  as  to  what  constitutes  a 
reasonable  and  proper  use  of  classification,  is  too  extensive 
for  discussion  in  this  connection.  It  has  been  a  frequent  sub- 
ject of  litigation  in  the  state  as  well  as  the  federal  courts.  It 
is  obvious,  however,  that  it  is  a  necessary  and  proper  step 
which  must  be  taken  to  adapt  our  system  of  taxation  to  modern 
conditions. 

While  double  taxation  of  the  same  property  right,  is  deemed 
to  be  inherently  unfair  and  repugnant  to  economic  justice, 
and  is  sought  to  be  avoided  in  the  administration  of  taxing 
laws  in  the  states  and  is  so  declared  in  the  constitutions  of 
some  of  them,  it  is  nevertheless  true  that  double  taxation  of 
the  same  property  right  probably  prevails  to  a  greater  extent 
in  the  United  States  than  in  any  other  part  of  the  civilized 
world.  This  is  primarily  due  to  the  complexity  of  our  sys- 
tem of  government,  under  which  the  citizen  and  his  property 
are  subject  to  the  taxing  powers  of  two  distinct  sovereignties. 
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the  state  and  the  United  States.  This  is  forcibly  illustrated 
at  the  present  time  in  the  large  extension  of  the  federal  tax- 
ing power,  under  the  emergency  of  war. 

While  the  federal  government  does  not  levy  a  general  prop- 
erty tax,  it  does  lev;^^  income,  inheritance,  franchise,  and  ex- 
cise taxes,  so  that  in  many  cases  the  citizen  pays  taxes  on  the 
same  subjects  of  taxation  to  both  the  state  and  federal  gov- 
ernments. To  this  extent,  double  taxation  is  a  necessary  out- 
come of  our  governmental  system. 

There  is  another  form  of  double  taxation,  however,  which 
is  not  the  necessarj-  outgrowth  of  our  governmental  system, 
but  is  due  to  the  ignoring  of  interstate  comity,  in  the  exer- 
cise of  the  taxing  power  of  the  states,  over  the  persons  and 
property  within  their  jurisdiction.  While  the  jurisdiction  of 
the  state  in  taxation  is  limited  to  its  o\\ti  territory,  it  can 
however,  tax,  not  only  the  property  located  therein,  but  also 
persons  domiciled  therein;  and,  if  it  can  reach  or  discover 
the  same,  it  can  therefore  tax  the  intangible  personalty  of 
those  domiciled  within  its  jurisdiction,  wherever  such  per- 
sonalty is  located ;  and  it  can  also  tax  the  business  that  is 
carried  on  within  its  jurisdiction,  irrespective  of  the  domicile 
of  the  owner  of  the  business. 

The  term  ' '  double  taxation ' '  is  used  in  what  may  be  termed 
its  legal  sense,  where  a  second  tax  is  laid  upon  the  same  prop- 
erty right.  Some  forms  of  what  is  popularly  known  as  double 
taxation,  particularly  in  the  case  of  corporations,  are  usually 
avoided  where  the  two  taxes  are  levied  by  the  same  state ;  but 
there  is  always  a  liability  to  double  taxation,  resulting  from 
the  subjection  of  the  same  property  to  the  taxing  power  of 
two  jurisdictions,  or  where  the  paper  evidence  of  property 
is  in  one  state  and  the  property  itself  in  another. 

It  was  said  by  one  of  our  most  eminent  economic  authorities 
on  taxation,  Professor  Seligman :  ^ 

"Amid  the  complexities  of  modern  industrial  life  equality  of  taxation 
can  not  be  attained  without  a  careful  consideration  of  these  problems. 
Today  a  man  may  live  in  one  state,  may  own  property  in  a  second,  and 
may  carry  on  business  in  a  third.  He  may  die  in  one  place  and  leave  aU 
his  property  in  another.     He  may  spend  all  his  income  in  one  town  and 

^  Seligman's  Essays  on  Taxation,  ]>.  107. 
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may  derive  that  income  from  property  or  business  in  another  town.  He 
may  carry  on  business  in  several  states,  or  if  he  has  invested  in  corporate 
securities,  the  corporation  may  be  the  creature  of  another  state,  and  be 
situated  or  do  business  in  a  third.  All  these  cases  may  affect  foreign 
states  or  separate  commonvcealths  of  the  same  federal  state,  or  separate 
cities  or  counties  of  the  same  commonwealth.  The  possible  entangle- 
ments are  well-nigh  innumerable. ' ' 

The  federal  Constitution,  in  its  guarantee  of  due  process  of 
law  and  the  equal  protection  of  the  laws,  while  it  does  en- 
force the  limitation  of  a  state's  authority  in  taxation  to  its 
own  jurisdiction,  does  not  enforce  interstate  comity  in  taxa- 
tion, except  in  a  limited  degree.  The  difficulty  in  the  applica- 
tion of  this  principle  is  that  the  jurisdiction  of  the  state  for 
taxing  purposes,  extends  not  only  over  property  and  business 
within  its  borders,  but  also  over  persons  domiciled  therein  and 
over  their  intangible  personalty,  wherever  it  is  located. 

The  Supreme  Court  has,  in  several  cases,  declared  that  the 
recognition  by  the  state  of  interstate  comity,  is  the  only 
remedy  for  the  double  taxation  resulting  from  this  conflict 
of  jurisdiction. 

It  was  said  in  Kidd  v.  Alabama,  188  U.  S.  730 : 

"No  doubt  it  would  be  of  great  advantage  to  the  country  and  to  the 
individual  states  if  principles  of  taxation  could  be  agreed  upon  which 
did  not  conflict  with  each  other,  and  a  common  scheme  could  be  adopted 
by  which  taxation  of  substantially  the  same  property  in  two  jurisdictions 
could  be  avoided.  But  the  Constitution  of  the  United  States  does  not 
go  so  far.  .  .  .  The  State  of  Alabama  is  not  bound  to  make  its  laws 
harmonize  in  principles  with  those  of  other  states.  If  property  is  un- 
taxed by  its  laws,  then  for  the  purpose  of  its  laws,  the  property  is  not 
taxed  at  all. ' ' 

This  principle  is  especially  applicable  to  the  subject  of  in- 
come taxation.  Not  only  has  the  federal  government  adopted 
an  income  tax  system  which,  throughout  the  United  States, 
taxes  the  rentals  and  income  from  property,  although  that 
property  is  subject  to  direct  taxation  by  the  states,  but  the 
states  are  also  turning  their  attention  to  the  income  tax,  as  a 
means  of  remedying  the  inadequacy  of  the  general  property 
tax,  especially  in  its  failure  to  reach  intangible  property. 

It  was  ruled  by  the  Supreme  Court  of  the  United  States,  in 
the  income  tax  decisions  of  1894,  that  a  tax  upon  the  use  of 


SOME  COXSTITUTIOXAL  ASPECTS  OF  TAXATION        203 

property,  was  the  same,  in  effect,  as  a  tax  upon  the  property 
itself.  Whatever  difference  of  opinion  there  may  be  as  to  this 
decision,  which  required  a  constitutional  amendment  to  over- 
rule, there  can  be  no  question  as  to  the  economic  fact  stated 
by  the  court. 

In  some  states,  notably  Massachusetts,  New  York,  and  Wis- 
consin, elaborate  state  income-tax  systems  have  been  adopted. 
The  evil  of  double  taxation  has  been  sought  to  be,  to  some  ex- 
tent avoided,  by  making  the  income  tax  substitutionary,  that 
is,  by  exempting  from  the  general  property  tax,  the  personal 
property,  consisting  of  intangible  securities.  It  is  obvious, 
however,  that  wherever  the  tax  is  levied  both  upon  the  income 
and  the  property  from  which  the  income  is  derived,  we  have 
double  taxation.  Other  states  are  adopting  the  income  tax, 
not  as  substitutionary,  but  as  supplemental  to  a  system  of 
property  taxation,  without  any  exemption  of  any  class  of 
property  from  which  the  income  is  derived.  In  such  cases 
we  not  only  have  the  double  taxation  incident  to  such  an  in- 
come tax,  but  also  triplicate  taxation,  when  the  same  tax  is 
levied  by  federal  and  state  governments. 

It  is  well  known  that  the  consequences  of  the  general  dis- 
regard of  interstate  comity  in  taxation,  are  now  very  much 
modified  by  the  generally  recognized  ineffectiveness  of  general 
property  taxation,  so  far  as  intangible  property  is  con- 
cerned, where  its  taxation  rests  entirely  upon  the  disclosure 
by  the  individual  taxpayers  of  their  securities  located  in  other 
states,  or  even  in  the  same  state.  Such  statutes,  subjecting 
intangible  property,  such  as  stocks,  bonds,  and  other  evidences, 
to  taxation,  have  been  found  essentially  unenforcible,  as  it  is 
practically  impossible  to  force  from  taxpayers  the  disclosure 
for  taxation,  of  such  property  located  or  secured  in  other 
jurisdictions. 

There  is  another  form  of  double  taxation,  however,  due  to 
the  ignoring  of  interstate  comity,  which  is  not  capable  of 
evasion,  and  that  is,  the  state  inheritance  tax.  A  state  may 
not  only  impose  a  tax  upon  the  inheritance  of  property  at  de- 
cedent's domicile  in  such  state,  but  may,  and  as  a  rule  does, 
tax  the  property  located  in  its  territory,  which  passes  under 
the  inheritance  law  of  anv  other  state.     The  decedent  mav 
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have  been  domiciled  in  one  state,  and  his  property  may  be 
located  in  another,  or  he  may  own  stock  in  a  corporation  in 
another  state  while  the  heir,  legatee,  or  devisee  may  live  in  a 
third  jurisdiction. 

This  general  subject  was  carefully  considered  at  the  first 
National  Tax  Conference  which  was  held  at  Buffalo,  May  23rd, 
1901.  The  Conference  unanimously  adopted  the  following 
resolution,  as  expressive  of  its  views: 

"Whereas,  modern  industry  has  overstepped  the  bounds  of  any  one 
state,  and  commercial  interests  are  no  longer  confined  to  merely  local 
interests ;   and, 

"Whereas,  the  problem  of  just  taxation  cannot  be  solved  without 
considering  the  mutual  relations  of  contiguous  states; 

"Be  it  Kesolved,  that  this  conference  recommend  to  the  states  the 
recognition  and  enforcement  of  the  principles  of  interstate  comity  in 
taxation.  These  principles  require  that  the  same  property  should  not 
be  taxed  at  the  same  time  by  two  state  jurisdictions,  and  to  thia  end 
that  if  the  title  deeds  or  other  paper  evidences  of  ownership  of  property, 
or  of  an  interest  in  property,  are  taxed,  they  shall  be  taxed  at  the  situs 
of  the  property,  and  not  elsewhere.  These  principles  should  also  be 
applied  to  any  tax  upon  the  transfer  of  property  in  expectation  of  death, 
or  by  win,  or  under  the  laws  regulating  the  distribution  of  the  property 
in  case  of  intestacy. ' ' 

This  formal  declaration  has  grown  more  and  more  import- 
ant in  the  eighteen  years  which  have  elapsed.  The  world  has 
grown  smaller,  and  investments  are  now  limited,  neither  by 
state  nor  national  boundaries;  and  not  only  interstate,  but 
international  comity  is  required,  under  modem  conditions,  to 
protect  the  taxpayer  from  double  taxation. 

Double  taxation  of  the  same  property  to  the  same  owner, 
whether  resulting  from  a  disregard  of  interstate  or  inter- 
national comity,  where  not  the  necessary  incident  of  the  com- 
plex sovereignties  under  which  we  live,  is  repugnant  to  eco- 
nomic justice  and  is  condemned  by  the  universal  law  of  man- 
kind. 

The  grasping  of  these  fundamental  principles,  however,  re- 
quires a  breadth  of  view ;  and  sometimes  this  is  lacking  in  our 
courts  as  well  as  in  our  legislatures.  This  may  be  illustrated 
by  the  recent  liistory  of  my  own  state.  The  General  As- 
sembly enacted  an  inheritance-tax  statute,  specifically  exempt- 
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ing  from  the  tax,  devises  to  charitable  and  religious  purposes. 
This  exemption  was  without  limitation  or  qualification.  In  a 
case  where  a  devise  was  made  by  a  citizen  of  IVIissouri,  for  the 
benefit  of  a  church  in  an  Illinois  to-\vn,  it  was  held  by  our  Mis- 
souri supreme  court  ( a  divided  court  of  4  to  3 ) ,  that  it  would 
be  presumed  that  the  legislature  intended  to  limit  these  chari- 
ties to  the  state;  and  the  court,  therefore,  enforced  the  tax, 
by  inserting  this  limitation,  though  not  expressed  in  the 
statute/  Naturally  enough,  when  the  General  Assembly  there- 
after enacted  a  new  inheritance-tax  law,  it  inserted  this  ex- 
press limitation,  that  the  charities  must  be  within  the  state. 
This  is  not  a  direct  illustration  of  a  question  of  interstate 
comity  in  taxation,  but  it  is  fairly  illustrative  of  the  funda- 
mental principle  involved.  Our  state  judges  or  legislators 
must  think  beyond  state  lines, — that  is,  they  must  learn  to 
think  nationally. 

The  multiplication  of  the  tax  burden,  through  the  conflict 
of  state  sovereignty,  through  this  ignoring  of  interstate  comity, 
has  become  almost  a  national  scandal.  Now  we  have  the 
added  burden  of  federal  taxation.  It  may  be,  however,  that 
this  interposition  of  the  federal  authority  may  open  the  way, 
as  has  been  suggested,  for  an  adjustment  of  these  complica- 
tions. Thus,  we  might  have  at  least  a  federal  inheritance-tax 
law,  enforced  by  the  efficient  federal  authorities,  in  place  of 
the  conflicting  state  regulations,  with  a  proper  apportionment 
and  distribution  to  the  states  where  domicile  and  situs  would 
have  a  rightful  claim.  Thus  may  we  realize  the  anticipation 
of  Hamilton  and  find  in  the  reciprocal  forbearance  of  federal 
and  state  authority  the  solution  of  at  least  some  of  these  com- 
plications, which  modem  conditions  have  developed  in  the  en- 
forcement of  taxation  in  our  complex  federal  system. 

John  Edgertox  of  Montana:  Mr.  Chairman,  may  I  have 
the  indulgence  of  the  conference  for  a  moment?  The  con- 
ference yesterday  honored  Montana  by  listening  to  some  of 
the  thirgs  done  there  this  year  in  getting  rid  of  the  personal 
property  tax  and  the  substitution  therefor  of  a  classified  prop- 
erty tax.     I  am  pleased  to  read  a  telegram  received  from 

1  In  re  QuirJc,  257  Mo.  422. 
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Heleua  today :  ' '  Supreme  court  today,  Justice  Cooper  dis- 
senting, squarely  sustained  tlie  classification  law. ' "    Thank  you. 

Chairman  Holcomb  :  I  am  sure  that  you  were  all  impressed, 
as  I  was,  with  these  fundamental  propositions  so  aptly  stated 
by  Mr.  Judson.  They  not  only  inspire  us  to  proceed  along 
the  lines  that  were  laid  down  in  the  early  days  of  this  as- 
sociation, but  they  are  almost  our  creed.  Interstate  comity 
and  justice  as  between  the  states  is  equally  as  important  as 
equality  and  justice  between  individuals  in  the  states.  As 
we  now  go  through  the  j^rogram  I  am  sure  that  we  will  be 
turning  these  things  over  in  our  minds  and  at  the  close  of  the 
papers  some  of  these  questions  may  be  further  discussed  by 
the  constitutional  lawyers  and  by  the  tax  administrators  whom 
I  see  before  me. 

We  seem  to  be  honored  at  this  particular  session  by  a  wealth 
of  authority.  Those  of  you  who  have  need  for  resort  to  what 
the  courts  have  said,  and  I  think  that  applies  probably  to  all 
who  have  to  deal  with  the  administration  of  tax  laws,  will  un- 
doubtedly have  in  their  libraries  two  books — and  I  have  always 
maintained  that  is  all  the  library  a  tax  man  needs — Judson 
on  Taxation  and  Gray  on  Limitations  of  the  Taxing  Power, 
llr.  Graj'  was  kind  enough  to  consent  to  write  a  paper  last 
fall  upon  the  topic,  which  was  then  of  extreme  importance, 
due  to  the  situation  residting  from  the  federal  control  of 
railway  properties.  Of  course  since  that  time  the  subject  has 
been  discussed  in  the  greatest  variety  of  ways.  I  expect  that 
(luring  the  continuance  of  this  control,  a  great  many  of  you 
will  have  to  deal  with  these  problems  resulting  from  the  federal 
control  act.  Mr.  Gray  told  me  that  he  regretted  very  much 
that  his  court  duties  this  month,  which  is  the  final  month  in 
our  state,  prevented  him  from  coming  here  in  person.  His 
paper  is  here,  and  I  liave  asked  that  it  be  read  by  a  lawyer 
who  is  involved  in  this  same  problem  in  one  way,  as  he  repre- 
sents another  branch  of  the  public  utility  business  that  has 
been  taken  over  by  the  federal  government.  He  has  con- 
sented to  summarize  in  a  brief  way  the  points  Mr.  Gray  stated 
in  his  paper.  I  introduce  with  pleasure  Mr.  E.  W.  Beattie.  Jr., 
attorney  for  the  New  York  Telephone  Company. 
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E.  W.  Bk\ttie  op  New  York:  As  might  be  expected  of  a 
man  of  his  attainments,  experience  and  ability,  the  author  of 
this  article,  Mr.  Gray,  has  written  a  very  scholarly  treatise 
and  one  which  will  be  carefully  perused,  when  it  is  printed  in 
the  record  of  this  conference.  It  is,  however,  somewhat 
lengthy  and  it  is  suggested  by  Mr.  Holcomb  that  we  summarize 
some  of  the  salient  points  for  presentation  to  the  conference. 
The  article  of  course  was  written  last  year  for  presentation  to 
the  St.  Louis  conference.  In  view  of  the  fact  that  both  rail- 
road and  wire  lines  are  practically  certain  of  early  return 
to  the  managements  for  operation,  perhaps  the  subject  is  not 
quite  as  imminent  as  it  otherwise  would  have  been  when  the 
article  was  written.  However,  it  is  important  and  it  will  con- 
tinue to  be  important  until  the  policy  of  the  government  is 
definitely  settled. 
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As  thouglit  turas  to  tasks  of  peace,  schemes  for  industrial 
reconstruction  proceed  from  every  platform.  But  perplexities 
of  detail  sometimes  attend  large  projects.  Nothing  is  easier 
than  to  sketch  majestic  plans;  nothing  more  difficult  than  to 
execute  them.  Perhaps  it  will  not  be  as  easy  as  some  think  to 
settle  returning  soldiers  on  uncultivated  lands,  to  capture  the 
trade  of  continents,  or  to  provide  employment  for  the  entire 
population. 
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The  tendency  to  ignore  obstacles  is  nowhere  more  apparent 
than  in  discussion  of  government  ownership  of  railroads.  For 
example,  I  hardly  recall  mention  of  the  queries:  How  are 
states  to  enforce  police  regulations,  grade-crossing  laws,  speed 
ordinances,  and  the  like,  under  government  ownership  ?  How 
is  the  purchase  of  the  roads  to  be  accomplished  without  in- 
flation of  currency  and  credit?  How  are  claims  for  damages 
to  be  collected  from  the  government?  These  questions  may 
not  be  unanswerable ;  but  they  indicate  that  useful  discussion 
requires  detailed  inquiry;  and  that  possibly  the  topic  is  not 
exhausted  by  pointing  to  the  postoffice  department  as  an  ex- 
ample of  government  operation. 

An  essential  much  ignored  is  the  matter  here  considered. 
Yet  government  o^vTiership  must  radically  affect  state  taxa- 
tion; and  without  satisfactory  adjustment  in  this  respect  no 
plan  can  succeed.  If  this  be  true  this  paper  is  justified.  Ac- 
ceptance of  its  conclusions  is  unimportant;  attention  to  its 
subject  has  primary  value. 

The  probable  early  return  of  the  railroads  to  their  owners, 
makes  the  problem  of  state  taxation  under  government  oper- 
ation, less  pressing.  But  until  the  policy  of  the  country  wdth 
respect  to  the  roads  is  definitely  settled,  the  possibility  of 
government  ownership  or  government  operation  or  both,  is 
always  existent.  I  think  that  a  discussion  of  some  of  the 
problems  of  taxation  which  are  involved  in  government  owner- 
ship or  operation  may  be  timely;  for  in  determining  the  policy 
of  the  country'  with  respect  to  the  roads,  the  results  with  re- 
spect to  the  fiscal  situations  of  the  states,  are  important  ele- 
ments of  the  controversy. 

I  offer  no  intimation  as  to  whether  government  ownership 
or  operation  is  wise  or  unwise.  But,  as  bearii:g  on  the  dis- 
cussion of  taxation  and  preliminary  to  it,  I  do  suggest  (1)  : 
that  if  there  be  government  operation,  it  seems  likely  to  me 
that  that  operation  must  take  the  form  of  operation  of  one 
unified  system;  and  (2)  that  if  there  be  government  oper- 
ation at  all,  it  necessarily  involves  ultimate  government  own- 
ership as  well. 

The  reason  I  think  that  any  government  operation  must  be 
operation  of  one  unified  system  is :  that  the  principal  argu- 
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inent  iu  favor  of  government  operation,  is  the  advantage  to 
be  gained  by  the  public  from  the  operation  of  the  roads  as 
a  unified  system,  and  that  it  is  hardly  possible  that  govern- 
ment operation  can  exist,  except  upon  condition  that  the 
system  is  operated  as  a  unified  one. 

But,  if  there  is  to  be  a  permanent  unified  system,  operation 
and  ownership  cannot  long  be  kept  in  separate  hands.  The 
entire  railroad  equipment  wears  out  in  a  few  j-ears  and  must 
be  replaced.  New  tracks  must  be  laid  on  old  lines,  new  lines 
must  be  built,  and  great  sums  of  capital  must  be  invested. 
The  government,  as  operating  agency,  must  decide  when, 
where  and  how  these  things  shall  be  done  and  how  much  shall 
be  spent.  It  seems  inevitable  that  if  the  government  operates 
the  roads,  it  will  be  required  in  some  way  to  find  the  capital,  or 
employ  the  government  credit  to  enable  the  companies  to  se- 
cure it.  So  far  as  I  can  judge,  within  a  very  few  years  after 
the  beginning  of  government  operation  as  a  peinnanent  policy, 
the  government  would  have  gi'eat  sums  of  capital  invested  in 
the  roads,  either  by  direct  investment  or  by  way  of  loans. 
Probably  it  would  be  only  a  question  of  time,  under  any 
system  of  leasing,  until  the  government  investment  in  the 
roads  would  exceed  the  private  capital  invested,  and  if  this 
is  so  it  should  seem  that  government  ownership  must  follow. 

The  practical  difficulties  inherent  in  any  permanent  system 
of  government  operation  separate  from  ownership  are  ver^- 
great  indeed.  The  only  ones  which  need  be  mentioned  here 
result  from  the  certain  needs  of  new  equipment,  new  lines, 
and  new  capital  above  referred  to.  Under  any  such  separa- 
tion, each  new  order  for  equipment,  each  new  line,  each  new 
investment,  becomes  a  matter  of  negotiation,  possibly  of  dis- 
pute, certainly  of  contract,  between  the  company  affected  and 
the  government.  Whether  any  item  shall  be  regarded  as  new 
capital  or  as  replacement  of  old  capital;  if  the  government 
advances  capital,  what  shall  be  the  terms  as  to  interest  and 
repayment;  what  compensation  the  company  shall  receive  for 
improvements  made  by  it ;  whether  a  new  line  ordered  by  the 
government  is  an  advantage  or  a  disadvantage  to  the  com- 
pany ;  when  contracts  are  renewed,  whether  the  company  shall 
receive  compensation  on  the  basis  of  business  which  it  once 
14 


210  NATIONAL  TAX  ASSOCIATION 

had,  but  which  the  government  for  public  convenience  has 
diverted  to  some  other  linej  whether  the  company  shall  be 
paid  on  the  basis  of  increased  business  which  the  government 
for  special  reasons  has  laid  upon  it ;  are  questions  of  a  kind 
sure  to  arise.  General  contracts  can  do  no  more  than  to  pro- 
vide a  starting  point  for  such  controversies.  The  renewals 
of  contracts  bring  all  the  questions  up  for  negotiation.  The 
questions  pass  from  executive  action  into  political  discussion. 
The  controversies  in  which  the  City  of  New  York  and  the 
transportation  companies  have  been  involved  about  a  few 
miles  of  subway  under  public  ownership  and  private  oper- 
ation, and  the  part  which  these  controversies  have  played  in 
political  campaigns  may  afford  a  hint  of  what  the  national 
situation  would  be  if  these  questions  should  arise  in  forty- 
eight  states  wdth  respect  to  the  entire  transportation  system 
of  the  country.  Only  unity  of  ownership  and  operation  could 
prevent  such  controversies. 

Such  considerations  as  these  may  render  timely  some  ob- 
servations on  state  taxation  of  railroads  based  on  the  hypo- 
thesis of  government  ownership. 

Wliat  I  say  hereinafter  applies  for  the  most  part,  whether 
the  roads  are  owned  and  operated  by  the  government,  or 
whether  ownership  and  operation  are  separated.  Technically, 
if  the  government  only  leases  the  roads,  the  state  power  of 
direct  taxation  of  their  tangible,  fixed,  property  would  be 
unimpaired,  just  as  the  leasing  of  a  building  for  the  post 
office  by  the  government  leaves  the  state  free  to  tax  the 
building  to  the  owner  of  the  fee.  But  even  as  to  direct  taxes 
on  such  property,  government  ownership  would  make  a  great 
practical  difference,  for  all  such  taxes  must  ultimately  come 
out  of  the  operating  income  which  the  government  derives 
from  the  use  of  the  property  and  must  be  considered  in  fixing 
the  rentals.  The  government  would  thus  have  a  direct  inter- 
est in  the  amount  of  the  state  taxes,  which  would  surely  lead 
to  differences  between  the  government  and  the  states.  Even 
under  the  present  temporary  arrangement,  signs  of  such  ap- 
proaching differences  begin  to  appear. 

Aside  from  this,  a  large  part  of  the  taxes  which  the  states 
now  levy  on  the  railroads  are  taxes  which  in  some  form  bear 
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directly  on  the  operating  income  of  the  roads.  Franchise 
taxes,  loosely  speaking,  are  taxes  upon  the  business  and  good 
will  of  the  roads ;  and  what  is  said  here  with  respect  to  them 
is  generally  applicable  whether  the  government  operates  the 
roads  as  lessee  or  as  owner. 

What  is  said,  also  applies  essentially  whether  the  govern- 
ment operates  the  roads  directly  or  by  means  of  a  government 
owned  corporation.  Operation  by  such  a  corporation  might 
evade  some  legal  difficulties,  but  the  ultimate  fact  on  which 
the  problem  arises  remains  the  same.  That  ultimate  fact  is 
that  all  the  taxes  must  be  eventually  paid  out  of  operating 
income,  and  under  government  operation  everything  that  is 
paid  out  of  operating  income  lessens  the  income  of  the  gov- 
ernment. Thus,  issues  are  inevitably  raised  between  sover- 
eignties, which  mere  forms  cannot  evade. 

The  questions  which  government  ownership  (in  which  here- 
after I  include  government  operation)  presents  to  the  states 
in  respect  of  taxation,  are  serious.  The  railroads  are  prob- 
ably the  largest  taxpayers  of  many  states.  Taxes  on  the  real 
estate  of  the  railroads  yield  a  very  large  part  of  the  revenue 
of  the  local  communities.  Some  form  of  taxation  on  the 
"good  will",  the  "franchises"  or  "intangible  properties"  of 
the  railroads  provides  a  great  share  of  the  revenues  of  many 
states. 

Ordinarily  when  the  federal  government  takes  property 
for  federal  purposes,  it  is  simply  withdrawn  from  state  taxa- 
tion. Heretofore,  indeed,  the  states  have  welcomed  govern- 
ment purchases  of  property,  for  they  have  not  been  large  com- 
pared with  the  total  mass  of  property,  and  they  have  involved 
government  expenditure  in  the  communitj''  of  much  more 
money  than  the  sum  lost  in  taxes.  But  such  a  mass  of  prop- 
erty and  business,  as  the  railroads  and  their  business,  cannot 
be  withdrawn  from  taxation  without  bringing  about  a  crisis 
in  state  finance.  Already  the  federal  government  has  entered 
upon  many  fields  of  taxation  which  before  the  twentieth  cen- 
tury had  been  left  to  the  states.  I  do  not  refer  to  war  taxes. 
Before  the  war,  the  federal  government  had  begun  to  tax 
incomes  and  inheritances.  The  states,  facing  the  partial  loss 
of  these  sources  of  revenue,  and  the  loss  of  revenues  which 
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uatioual  prohibition  is  likely  to  accomplish,  cannot  at  one 
stroke  lose  all  the  revenues  which  are  derived  from  railroad 
taxation,  without  compensation.  Of  course,  in  pure  economics, 
the  communities  may  be  no  poorer  by  the  exemption  of  rail- 
roads from  state  taxation  because  what  the  people  of  the 
states  lose  in  other  taxes,  laid  upon  them  to  make  up  the  loss 
of  railroad  taxation,  they  gain  in  the  benefits  which  they  share 
with  the  whole  country  by  reason  of  the  railroad  exemption. 
But  the  practical  problems  of  revenue  cannot  be  solved  upon 
such  pure  theorj^ 

An  exemption  of  the  roads  from  state  taxation,  the  federal 
government  appropriating  to  the  states  some  definite  share 
of  the  income  of  the  roads,  does  not  appear  to  be  an  accept- 
table  solution.  It  substitutes  for  the  independent  taxing 
power  of  the  states  the  bounty  of  the  federal  government, 
making  the  state  finance  dependent  upon  the  government. 
Each  state  desires  to  fix  its  own  rate  of  taxation.  In  all  the 
states,  rates  constantly  change.  The  uniform  percentage  in 
one  state  might  yield  less  than  the  amount  which  would  be 
yielded  by  a  tax  laid  upon  the  railroad  property  in  the  state 
at  the  rate  applied  to  other  property  in  the  state.  In  another 
state  it  might  yield  more.  In  neither  case  would  the  state 
have  power  to  make  a  change.  In  most  of  the  states  the  larg- 
est aggregate  of  property  and  business  in  the  state  would  be 
wholly  withdrawn  from  taxing  jurisdiction.  They  would  be 
compelled  to  receive,  in  place  of  the  power  to  tax,  a  sum 
calculated  upon  a  basis  and  at  a  rate  fixed  by  the  federal  gov- 
ernment. The  fear,  by  the  people  of  each  state,  that  in  the 
adjustment  of  the  basis  of  apportionment  and  the  rate,  their 
state  would  receive  unfair  or  disadvantageous  treatment, 
would  probably  prevent  the  adoption  of  any  such  solution, 
except  as  matter  of  clear  necessity.  In  fact,  it  would  not  be  a 
solution.  Such  a  plan  would  make  the  national  capital  the 
annual  scene  of  a  struggle  between  the  states  and  the  federal 
government,  and  among  the  states  themselves,  as  to  the  amount 
and  rate  of  the  bounty,  and  the  rule  of  distribution.  It  would 
lead  to  sectional  quarrels  and  combinations,  and  the  distri- 
bution of  railroad  revenue  might  well  become  matter  of  poli- 
tical contest. 
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If  these  objections  could  be  got  over,  such  a  method  would 
necessarily  involve  complicated  readjustments  as  between  the 
states  and  the  local  communities  and  municipalities.  In  most 
states,  a  large  share  of  local  revenue  comes  from  taxation  of  the 
tangible  property  of  railroads.  To  take  away  this  revenue 
and  substitute  for  it  a  lump  sum  paid  to  the  state  would 
hamper  local  government  and  probably  compel  a  total  read- 
justment of  many  taxing  systems. 

The  exemption  of  the  roads  from  state  taxation,  the  federal 
government  giving  up  to  the  states  in  compensation  some  speci- 
fied sources  of  taxation,  such  as  incomes  or  inheritances  over 
or  under  a  certain  amount  is  open  to  all  the  foregoing  ob- 
jections, except  that  relating  to  state  independence,  and  to 
others  as  well.  If  the  federal  government  could  be  induced 
to  make  and  keep  such  an  agreement,  it  would  not  be  a  com- 
pensation, because  the  states  need  those  sources  of  revenue  in 
addition  to  what  they  get  from  railroad  taxation.  If  this 
were  not  so,  such  an  arrangement  would  not  be  satisfactory^ 
to  many  states,  for  there  is  no  great  source  of  revenue  which 
is  distributed  among  the  states  in  any  such  proportions  as  the 
railroad  property.  Perhaps  some  rich  eastern  states  of  small 
territory  would  be  willing  to  give  up  railroad  taxation  in  ex- 
change for  exclusive  rights  in  certain  classes  of  income  or 
inheritance  taxes.  But  a  state  of  large  territory  and  small 
wealth  might  lose  by  such  an  exchange. 

Exemption  of  the  roads  from  state  taxation  on  business  or 
franchises,  leaving  the  states  free  to  tax  the  tangible  property 
as  other  property  is  taxed,  would  meet  the  foregoing  objec- 
tions except  one  serious  one ;  which  is,  that  the  great  state 
revenue  from  taxation  of  intangibles  in  various  forms  would 
be  taken. 

Thus,  exemption  of  the  roads  from  state  taxation,  either 
with  or  without  federal  compensation  seems  to  be  unacceptable. 

The  extreme  alternative  for  exemption  from  state  taxation 
is  that  which  is  apparently  contained  in  the  act  of  Congress 
providing  for  government  operation  during  the  war: 

"Nothing  in  this  act  shall  be  construed  to  amend,  repeal,  impair  or  af- 
fect the  existing  laws  or  powers  of  the  states  in  relation  to  taxation  or  the 
lawful  police  regulations  of  the  several  states,  except  wherein  such  laws, 
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powers  or  regulations  may  affect  the  transportation  of  troops,  war  ma- 
terial, or  the  issue  of  stocks  and  bonds. ' '     (Act  of  March  21, 1918,  sec.  15.) 

Difficulties  may  be  imagined  in  the  application  of  this 
statute  as  a  temporary  expedient.  There  has  not  yet  been 
time  to  judge.  Already  differences  of  view  between  the  gov- 
ernment and  the  state  taxing  authorities,  are  discussed.  But 
as  a  permanent  measure,  it  does  not  appear  to  be  an  adequate 
solution.  If  the  railroad  taxation  of  the  states  were  simply 
direct  taxation  of  fixed  tangible  property,  if  there  were  no 
rolling  stock  moving  from  state  to  state,  if  the  roads  were 
separate  systems,  each  located  wholly  within  a  state,  if  there 
were  no  "franchise",  "good  will",  "privilege"  or  "business" 
taxes,  such  a  general  permission  to  the  states  to  tax  the  roads 
might  answer.  But  much  of  the  state  revenue  from  railroads 
comes  through  forms  of  taxation  other  than  property  taxation, 
is  computed  by  methods  more  complex  and  based  on  legal 
theories  more  fine  than  those  employed  in  property  taxation. 
There  are  taxes  on  foreign  railroad  corporations  for  the  privi- 
lege of  doing  business  in  the  state ;  taxes  on  domestic  railroad 
corporations  for  the  privilege  of  exercising  corporate  fran- 
chises; the  unit  method  of  valuing  the  "intangible"  assets  of 
corporations,  whereby  the  value  of  the  whole  road  wherever 
situate,  is  ascertained,  and  a  certain  share  of  the  intangible 
assets,  apportioned  by  some  statutory  rule,  is  deemed  to  be  in 
the  state ;  taxes  on  movable  rolling  stock,  sometimes  deeming 
such  a  proportion  thereof  to  be  in  the  state  as  is  ascertai  led 
by  the  number  of  miles  travelled,  sometimes  ascertained  in 
other  ways ;  and  taxes  on  tonnage  and  passengers  carried  from 
point  to  point  within  the  state. 

Some  states  apply  the  unit  method  by  ascertaining  the  value 
of  the  whole  capital  stock  of  the  corporation,  then  ascertai  ii"g 
the  value  of  the  whole  tangible  assets  of  the  company  every- 
where, then  deeming  such  a  proportion  of  the  capital  stock 
of  the  corporation  to  be  employed  in  the  state  as  the  value  of 
the  tangible  assets  employed  in  the  state  bears  to  the  whole 
tangible  property.  A  tax  is  then  laid  on  that  proportion  of 
"capital  stock."  Some  ascertain  the  market  value  of  the 
company's  securities,  taking  that  as  the  value  of  the  road — 
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with  supposedly  proper  deductions  for  excess  assets,  and  then 
deem  the  value  in  the  state  to  be  proportionate  to  mileage. 

The  legal  theories  upon  which  these  taxes  called  franchise 
taxes  are  based  are :  that  a  domestic  railroad  corporation  is 
taxed  for  the  privilege  of  exercising  its  corporate  franchises 
in  the  state,  or  that  a  foreign  corporation  is  taxed  for  the  pri- 
vilege of  doing  business  in  the  state;  or  that  the  "franchises" 
of  the  corporation  are  property  of  an  intangible  nature  which 
may  be  taxed  as  property  in  the  state  where  they  are,  and  that 
some  part  of  this  intangible  property  is  found  in  every  state 
where  the  corporation  does  business.  The  idea  of  a  cor- 
poration operating  the  roads  underlies  the  legal  theory  of 
franchise  taxation  in  most  instances.  But  when  the  govern- 
ment operates  the  roads  these  legal  theories  with  this  under- 
lying basis  disappear  in  most  cases.  If  the  government  di- 
rectly operates  the  roads,  working  under  its  constitutional 
powers  on  its  own  highwaj^s,  how  can  it  be  said  that  it  is 
exercising  any  franchises?  How  can  it  be  said  that  a  cor- 
poration operating  wholly  under  government  orders  is  exer- 
cising franchises  which  the  state  can  tax?  If  the  income  of 
a  railroad  company  is  derived  from  rentals  paid  by  the  gov- 
ernment and  fixed  by  contract  it  seems  far-fetched  to  measure 
the  value  of  the  "franchise"  or  privilege  of  operation  by  that 
income.  Certainly  the  privilege  of  operating  in  the  state  is 
not  one  of  the  things  for  which  the  government  pays  the  com- 
pany, for  the  government  operates  in  the  state  as  of  right. 
And  if  the  company  is  not  itself  operating  the  road,  and  the 
government  is  not  paying  the  company  for  the  privilege  of 
operating,  but  has  deprived  the  company  of  the  privilege, 
how  can  the  company  be  taxable  on  the  privilege?  "What  be- 
comes of  capital  stock  taxes,  when  capital  stock  disappears,  or 
wholly  consists  of  tangible  property  leased  to  the  government 
for  a  fixed  rental,  and  already  taxed  as  property  in  every 
state  ?  What  becomes  of  the  method  of  taxing  the  unit  by 
taking  the  value  of  the  securities  of  the  road  as  the  value  of 
the  unit,  when  there  are  no  securities  representing  tlie  road  ? 

A  practical  dispute  of  moment  may  arise  if  one  state  taxes 
part  of  the  railroad  unit  by  one  method  and  another  taxes  its 
part  by  another,  with  the  result  which  the  roads  already  com- 
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plain  of — that  the  whole  unit  in  the  aggi'egate  is  taxed  by  the 
states  at  more  than  its  whole  value.  That  the  federal  govern- 
ment will  submit  to  such  a  situation  seems  unlikely;  that  its 
refusal  to  submit  would  lead  to  discord  seems  probable.  These 
suggestions  intimate  the  obstacles  in  the  way  of  a  mere  general 
permission  to  the  states  to  tax  as  they  see  fit.  Perhaps  the 
greatest  obstacle  of  all  is  one  hereafter  discussed,  that  the 
unit  method  is  become  unworkable  because  of  the  increase  in 
the  size  of  the  unit.  And  if  states  are  left  free  to  tax  rolling 
stock  by  the  highly  artificial  prevailing  methods  of  deciding 
what  part  of  it  is  in  the  state,  the  law  of  situs,  invoked  by  the 
federal  government,  works  confusion  in  the  state  tax  system. 

Such  considerations  as  these,  worthy  of  detailed  treatment 
but  here  only  intimated,  may  lead  some  minds  to  the  belief 
that  the  general  clause  of  the  act  of  Congress  above  quoted  is 
not  a  solution  of  the  problem  but  a  temporary  evasion  of  it, 
proper  as  a  war  expedient,  but  merely  postponing  real  solution 
and  full  of  possibilities  of  confusion.^ 

Assuming,  therefore,  that  neither  exemption  of  the  roads 
from  state  taxation,  nor  the  simple  general  provision  of  the 
present  law,  completely  meets  the  situation,  it  is  worth  while 
to  inquire  briefly  into  other  proposals.  Before  discussing  any 
such,  I  state  four  new  elements  which,  as  I  think,  government 
ownership  introduces  into  state  taxation  of  railroads. 

(1)  One  new  element  is  changed  popular  sentiment.  The 
railroads  have  complained  of  over-taxation  by  the  states ;  that 
strong  evidence  in  their  behalf  was  often  disregarded  and  far 
fetched  inferences  indulged  in  favor  of  excessive  valuations ; 
and  that  neither  from  legislatures,  nor  reviewing  authorities, 
nor  assessing  bodies,  did  they  receive  fair  treatment.  With- 
out entirely  acquiescing  in  this  view  or  inquiring  into  causes, 
we  may  concede  that  some  injustice  has  been  possible  because 
of  a  public  sentiment  which — if  not  hostile  to  the  companies 
— was,  at  least,  indifferent  to  their  wrongs.     Under  goveri]- 

1  I  have  lately  (Nov.,  1918)  heard  that  the  federal  government  has  di- 
rected the  railroad  companies  not  to  pay  state  taxes  for  doing  business,  or 
capital  stock  or  gross  rec€ipts  taxes.  This  emphasizes  the  need  of  a  law 
which  shall  solve  and  not  evade  the  problem.— (See  McCoach  v.  MinehiU 
Railway  Co.,  228  IT.  S.  295.) 
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ment  owuersliip,  this  sentiment  must  lessen  or  disappear. 
There  will  be  little  danger  that  legislatures  or  reviewing  bodies 
will  be  hostile  to  the  federal  government,  and  no  great  public 
sentiment  will  sustain  unfair  taxation  on  the  government. 

(2)  Another  new  element  is  the  one  just  mentioned, — that 
the  unit  of  taxation  is  enormously  increased.  We  are  familiar 
with  the  idea  of  a  taxpayer  operating  a  single  business  in 
separate  states;  and  with  the  unit  method  by  which  all  the 
states,  in  which  a  railroad  operates,  tax  the  intangible  assets 
deemed  to  be  in  these  states.  But  with  unified  operation,  the 
unit  increases  to  a  magnitude  where  its  mere  size  destroys  the 
value  of  the  method.  The  unit  is  no  longer  a  railroad  oper- 
ating in  two,  three  or  ten  states.  It  is  the  entire  transporta- 
tion system  of  the  countr\\  To  tax  by  the  unit  method,  each 
state  must  value  the  entire  national  railroad  sj'stem  and  then 
determine  what  proportion  of  that  value  belongs  to  the  state. 
And  this  must  be  done,  without  such  aids  as  market  value  of 
securities,  capital  stock,  rate  of  dividends,  which  have  here- 
tofore been  used.  The  mere  statement  is  enough  to  indicate 
the  impossibility  of  the  task.  Forty-eight  separate  states  can- 
not do  it  in  any  manner  satisfactory  to  the  states  and  tolerable 
to  the  government. 

(3)  Government  ownership  of  the  roads  destroys  net  income 
as  a  measure  of  value  for  taxation.  Nearly  all  taxation 
whether  of  property,  or  of  persons  or  of  business,  is  really 
based  on  net  income.  Net  income  is  certainly  the  best  criterion 
for  taxing  a  going  business.  But  net  income  as  a  measure  of 
value  is  conditioned  on  the  operation  of  the  business  for  the 
purpose  of  profit.  It  is  a  good  measure  of  value  because  peo- 
ple tr>'  to  do  business  at  a  profit.  Under  government  owner- 
ship, net  income  ceases  to  be  a  valuable  standard — for  the 
primaiy  purpose  is  no  longer  profit,  but  public  convenience. 
As  mail  is  carried  to  remote  places  at  a  cost  greater  than  the 
postal  receipts  from  such  carriage ;  as  more  than  the  value  of 
the  stolen  property  is  expended  to  punish  a  thief,  as  millions 
are  spent  in  aid  of  agriculture  without  direct  return,  so, 
under  government  ownership,  public  service  and  not  net  in- 
come will  be  the  object  of  operation.  I  disregard  for  the 
purposes  of  this  discussion  the  belief  that  government  oper- 
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ation  will  be  more  wasteful  than  private  operation.  But  the 
essential  purpose  will  be  different.  If  a  profit  appears — a 
lowering  of  rates  or  an  extension  of  service  will  probably  re- 
sult. Under  such  conditions,  no  real  valuation  of  franchises 
would  be  possible  if  all  other  objections  to  their  taxation 
were  removed. 

(4)  Federal  ownership  reverses  the  normal  relation  between 
taxpayer  and  taxing  power.  Ordinarily  the  taxpayer  is  the 
subject  and  the  taxing  power  is  the  sovereign.  In  state  taxa- 
tion of  government-owned  railroads  that  is  not  so.  The  na- 
tional government  in  the  exercise  of  its  constitutional  powers 
is  supreme.  In  operating  its  own  railroads,  under  its  powers 
to  regulate  commerce,  to  establish  postroads,  and  to  transport 
its  military  forces  and  supplies,  it  acts  on  its  own  soil.  It 
cannot  be  taxed  except  by  its  own  permission.  To  tax  it  for 
the  liberty  of  doing  business  on  its  own  soil,  is  an  anomaly. 
If  state  taxation  is  permitted  at  all,  it  will  be  as  a  practical 
necessit}^,  in  defiance  of  theory. 

Possibly  the  logical  conclusion  is,  that  taxation  of  one  sover- 
eign by  another  is  impracticable,  that  state  taxation  of  rail- 
roads under  federal  ownership  is  out  of  the  question ;  and  that 
the  states  must  get  along  in  some  fashion  without  the  railroad 
taxes.  But  "government  is  one  thing  and  logic  is  another." 
In  logic,  no  sensible  man  admits  the  premises  and  denies  the 
conclusion ;  in  government,  no  sensible  man  insists  on  follow- 
ing premises  to  their  logical  conclusion.  Government  is  a 
matter  of  compromise — of  gettirg  along  from  day  to  day — of 
doing  as  well  as  we  can — pleasing  as  many  people  as  possible 
and  being  as  reasonable  and  logical  as  circumstances  will 
alloAv.  No  government  is  more  illogically  framed  than  ours 
— yet  no  government  is  so  good.  What  can  be  more  illogical 
than  a  government  where  every  citizen  owes  allegiance  to  two 
sovereigns  and  where  there  are  in  all  forty-nine  sovereigns? 
We  are  a  nation,  in  which  bigamy  is  everywhere  a  crime ; 
but  where  a  man  may  have  one  wife  in  one  state,  while  in 
every  other  state  the  law  regards  him  as  married  to  another 
wife.  We  tax  a  mortgaged  house  at  its  full  value,  we  tax  the 
mortgage  also.  We  tax  a  man's  personal  property  in  one 
state  because  he  lives  there ;  we  tax  the  same  property  in  an- 
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other  state  because  it  is  located  there.  "We  have  adopted  a 
constitutional  amendment  which  shall  give  to  the  state  legis- 
latures the  power  to  enforce  the  national  constitution.  Our 
government  is  full  of  such  logical  incoherences.  In  spite  of 
logic  therefore,  it  is  worth  while  to  inquire  whether  a  reason- 
ably uniform  plan  can  be  framed  by  which  the  states  may  tax 
the  railroads  under  federal  ownership,  with  neither  loss  of 
present  revenue,  nor  interference  with  federal  operation,  in- 
volving neither  controversies  between  states,  nor  great  change 
from  present  systems. 

Taxes  on  tangible  property  alone,  exempting  everji:hing  else, 
will  not  yield  the  revenue  required,  unless  they  be  everywhere 
increased.  It  is  not  feasible  to  allow  tangible  railroad  prop- 
erty to  be  taxed  at  a  higher  rate  than  other  property  in  the 
state,  for  that  would  set  the  states  free  to  discriminate 
against  the  federal  government;  which  would  not  tolerate 
such  a  course. 

It  has  been  proposed  to  limit  the  state  taxation  to  an  amount 
which  should  not  exceed  the  ratio  which  the  tax  derived  from 
railroad  property  bore  to  the  entire  tax  previous  to  govern- 
ment control.  But  this  method  would  deprive  the  states  of 
the  right  to  increase  the  assessment  of  railroad  propertj^  to 
correspoi:d  with  the  assessment  of  other  property  in  the  same 
taxirg  district  no  matter  how  much  the  value  of  the  railroad 
property  actually  increases,  and  no  matter  how  much  the  value 
of  the  other  property  diminishes.  Aside  from  its  essential  un- 
fairness, this  method  would  produce  in  the  mind  of  every 
taxpayer  in  the  country  a  belief  that  the  federal  government 
was  discrirainatirg  against  him. 

Taxes  on  corporate  franchises  have  no  longer  any  basis 
under  government  ownership.  Present  methods  of  calculat- 
ing their  value  under  such  ownership  disappear.  If  attempted 
they  must  lead  to  confusion  and  discord. 

Taxes  on  net  income  disappear  with  the  disappearance  of 
net  income  as  a  reliable  basis. 

Taxes  on  interstate  business,  if  permitted  by  Congress  and 
if  constitutional  objections  could  be  got  over,  would  be  a 
constant  source  of  controversy  between  states  and  nation  and 
among  the  states. 
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A  vast  extension  of  the  unit  method  is  considered,  with  one 
valuation  for  the  whole  country,  and  one  rule  of  distribution. 
This  involves  a  valuation  of  the  entire  system,  and  a  distri- 
bution to  each  state  of  a  proportionate  share  of  the  value, 
either  with  or  without  permission  to  the  states  to  tax  tangible 
property,  deducting  its  value  in  the  state  from  the  distributive 
share  of  the  unit.  But  the  practical  obstacles  seem  insuper- 
able. If  each  state  determines  the  value  and  distributive  share 
for  itself,  the  aggregate  reached  by  the  states  would  inevitably 
be  more  than  the  government  view  of  the  value,  there  would 
be  disputes  between  the  government  and  among  the  different 
states  on  this  score.  If  the  value  were  determined  by  a  central 
board,  that  board,  if  created  by  the  government,  would  not 
have  the  confidence  of  the  states  or  be  able  to  satisfy  them; 
if  created  by  the  states,  under  constitutional  permission,  it 
would  be  another  Congress  set  up.  The  rule  of  distribution 
would  present  insuperable  difficulty,  for  no  rule  is  apparent 
Avhich  would  not  lead  to  assertions  of  discrimination  and  un- 
fairness. The  rule  of  valuation  would  involve  like  consider- 
ations.    It  does  not  appear  that  such  a  plan  would  be  workable. 

The  following  plan  avoids  more  objections  than  does  any 
other  which  has  come  to  my  notice : 

(1)  That  the  states  be  permitted  to  tax  all  railroad  real  es- 
tate (as  hereafter  defined)  at  rates  not  greater  than  those  im- 
posed on  other  real  property  in  the  taxing  district. 

(2)  That  the  states  be  permitted  to  tax  the  gross  income 
from  business  originating  and  terminating  in  the  states,  at 
rates  determined  as  hereafter  described. 

(3)  That  the  railroad  system  and  property  be  exempted 
from  all  other  forms  of  taxation ;  and  that  the  government 
have  the  same  rights  of  notice,  hearing,  and  review  as  in- 
dividuals in  the  states,  with  possibly  some  changes  as  to  notice, 
liearing,  and  tribunals  of  review,  convenient  to  the  case. 

(1)  In  real  estate  should  be  included  all  fixed  immovable 
property,  including  permanently  affixed  machinery,  and  the 
like,  and  machinery  in  railroad  shops  and  so  forth,  not  per- 
manently affixed  but  used  in  one  place,  local  ferrj^  boats  per- 
haps, and  things  of  that  nature.  A  question  here  arises  as 
to  that  class  of  franchises,  termed  in  New  York  "special  fran- 
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chises,"  being  the  right  to  occupy  streets  and  public  places. 
These — having  no  real  relation  to  corporate  existence — and 
deriving  their  value  wholly  from  occupancy  of  public  prop- 
erty, are  essentially  leaseholds,  and  should  be  included  in  real 
estate  taxed  in  the  states  where  they  are  located. 

Rolling  stock,  debts,  claims,  bank  deposits,  ehoses  in  action, 
and  transitory  property  generally  should  be  exempt.  No 
satisfactory  means  of  taxing  them  can  be  devised  without  rais- 
ing those  questions  relating  to  value  as  between  states,  dis- 
crimination between  the  railroads  and  the  citizens  of  the  states, 
and  situs  of  property  for  taxation,  which  it  is  necessary  that 
any  workable  system  should  avoid. 

(2)  Gross  receipts  of  business  originating  and  terminating 
in  the  state  are  a  just  subject  of  state  taxation  because  they 
arise  wholly  out  of  activities  carried  on  within  the  state,  un- 
related to  federal  objects.  A  tax  upon  them  avoids  all  ques- 
tions of  discrimination  as  between  the  states,  presents  no  diffi- 
culty of  ascertainment  or  valuation,  but  has  as  it  chief  prob- 
lems: (1)  to  fix  the  rate  and  (2)  to  raise  enough  revenue  in 
all  the  states  to  make  up  the  loss  from  other  forms.  It  is 
proposed  to  meet  these  problems  by  a  method  of  fixing  the 
rate  which  may  be  imperfect,  but  which  practically  over- 
comes them.  The  rate  cannot  be  fixed  in  analogy  to  the  case 
of  the  national  banks,  by  reference  to  the  taxes  on  similar 
business,  because  there  is  no  similar  business.  A  flat  rate  for 
all  the  states,  would  be  unsatisfactory  to  many,  yielding  pro- 
portionately more  in  some  states  and  less  in  others,  and  being 
almost  impossible  to  agree  upon. 

It  is  proposed  therefore : 

That  some  period  preceding  the  institution  of  the  system 
be  taken  as  a  standard,  for  example,  the  year  1917.  That  the 
total  sum  of  money  raised  in  that  year  by  each  state  by  all 
kinds  of  railroad  taxation,  except  taxation  on  real  estate  as 
above  defined,  be  ascertained.  That  the  gross  railway  receipts 
from  intrastate  business  for  the  standard  year  be  also  ascer- 
tained. That  the  consent  of  Congress  be  given  to  state  taxa- 
tion of  gross  receipts  from  intrastate  business  at  such  rate  as 
the  state  may  fix,  provided,  that  the  total  rate  in  any  year 
shall  not  exceed  such  a  rat€  as,  if  applied  to  the  gross  re- 
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ceipts  of  the  standard  year,  would  have  yielded  the  sum  which 
was  raised  by  all  railroad  taxation  other  than  of  real  estate, 
in  the  standard  year,  in  that  state. 

The  following  concrete  examples  show  the  working  of  such 
a  rule.  Assume  that  in  the  standard  year  a  state  raised,  by 
other  than  real-estate  taxation  as  above  defined,  $500,000  from 
railroads.  Assume  that  during  the  same  year  the  gross  re- 
ceipts of  the  railways  from  intrastate  business  in  that  state 
were  $10,000,000.  The  rule  suggested  would  thereafter  per- 
mit state  taxation  of  the  gross  income  of  railroads  from  intra- 
state business  in  that  state  at  a  rate  not  exceeding  five  per  cent. 

Another  state  perhaps  in  the  standard  year  raised  by  other 
than  real-estate  taxation  $100,000,  while  the  gross  intrastate 
business  of  the  roads  in  the  state  was  $5,000,000.  The  maxi- 
mum rate  permitted  in  that  state  would  thereafter  be  two 
per  cent. 

The  result  would  be  that  no  state  would  ever  be  forced  to 
receive  less  revenue  from  all  forms  of  railroad  taxation  than 
it  received  in  the  standard  year,  unless  the  tangible  value  of 
the  real  estate,  or  the  amount  of  business  done  in  the  state, 
should  actually  decrease. 

At  the  beginning  there  would  be  room  for  disputes  of  fact 
in  determining  the  rate  of  this  gross  receipts  tax.  In  many, 
perhaps  most,  states  there  would  be  questions  of  fact  as  to 
just  how  much  revenue  was  derived  from  taxes  based  on  rail- 
road operations  in  the  standard  year,  and  also  questions  of  law 
as  to  what  should  be  included.  For  example:  An  interstate 
railroad  may  own  a  great  deal  of  non-railroad  property  not 
acquired  by  the  government.  A  franchise  or  capital-stock  tax 
laid  upon  it  in  the  standard  year  may  be  based  partly  on  its 
ownership  of  this  property  and  partly  on  its  ownership  of  rail- 
road property.  How  much  of  this  tax  is  to  be  included  in  the 
computation  of  revenue  on  which  the  rate  for  the  gross  receipts 
tax  is  based,  is  a  question  of  fact.  It  might  be  that  questions 
of  this  sort  would  be  so  numerous  as  to  make  it  necessary  to 
provide  some  means  for  their  investigation  and  determination. 
Probably,  however,  the  preliminary  investigations  of  Congress 
in  preparing  to  legislate  on  the  subject,  would  produce  suffi- 
cient information  and  interchange  of  view  to  enable  Congress 
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to  lay  down  satisfactory  statutory  iniles  upon  the  general  prin- 
ciples here  outlined.  It  should  seem  that,  under  such  statu- 
tory guidance  and  with  the  help  of  the  state  tax  officers,  the 
state  legislature  could  fix  the  rate  in  most  cases  without  much 
danger  of  dispute  with  the  government ;  and  if  in  any  case  the 
rate  should  be  made  too  high,  the  ordinary  processes  of  court 
review  would  correct  it.  In  no  system  where  the  states  were 
permitted  to  tax  the  roads  at  all  could  such  disputes  be  alto- 
gether avoided;  the  best  that  can  be  done  is  to  reduce  them 
to  a  minimum.  I  think  they  would  be  fewer,  under  the  plan 
suggested,  than  in  any  other  which  has  come  to  my  attention. 

Whether  the  roads  should  be  exempted  from  local  assess- 
ments is  a  question  incidental  to  the  general  plan.  In  theory, 
permission  to  lay  property  taxes  on  the  real  estate  involves 
permission  to  assess  for  local  benefits.  If  the  real  estate  of  the 
roads  is  benefited  by  a  local  assessment  there  is  no  reason  why 
the  government  should  not  pay  for  the  betterment  to  its  prop- 
erty, just  as  it  pays  for  other  betterments  made  by  its  volun- 
tary act.  But  often  the  benefit  is  presumed  rather  than 
actual.  Such  assessments  are  laid  by  local  boards.  There 
usually  is  no  limit  on  either  the  rate  or  the  amount  of  the 
assessment,  and  the  finding  of  the  assessing  board  as  to  the 
fact  and  amount  of  benefit  is  almost  conclusive  upon  review. 
An  unlimited  power  in  the  states  to  lay  local  assessments 
might  produce,  between  the  government  and  local  authori- 
ties, disputes  in  number  sufiicient  to  interfere  with  the  smooth 
working  of  the  system,  which  must  always  be  considered  in  a 
plan  involving  taxes  laid  by  one  sovereign  on  another  sover- 
eign. Perhaps  the  best  way  to  begin  would  be  to  permit  local 
assessments  as  heretofore.  The  substitution  of  the  federal 
government  for  private  corporations  would  tend  to  lessen  the 
dangers  of  excessive  assessments.  If  permitting  local  assess- 
ments produced  disputes,  no  great  harm  could  be  done  before 
Congress  could  meet  the  situation. 

The  waterways  are  parts  of  the  system  which  require  some 
special  mention.  They  are  not  taxed  now  and  as  the  main 
object  is  to  preserv'e  the  states  from  loss,  of  course  they  would 
properly  be  exempt.  If  the  government  takes  over  the  Erie 
Canal  from  New  York,  it  would  be  absurd  to  tax  it.     Most 
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vessels  moving  in  the  eoast^'ise  and  inland  trade  ply  between 
states,  though  some  are  confined  to  one  state.  Those  engaged 
in  interstate  traffic  are  now  taxed  at  their  home  ports,  but  if 
exclusively  employed  elsewhere,  they  are  sometimes  taxed 
where  employed.  The  question  is — should  they  be  taxed  as 
property  by  the  states,  in  the  general  loose  real-estate  class 
above  outlined,  or  should  they  be  exempted,  the  present  taxes 
upon  them  being  included  in  fixing  the  rate  for  taxing  gross 
receipts.  The  states  would  probably  gain  by  allowing  them 
to  be  taxed  as  property,  for  their  actual  value  is  likely  to 
increase  faster  than  the  sum  which  they  contribute  to  gross 
receipts  from  intrastate  business.  In  fact  most  of  their  busi- 
ness is  and  will  continue  to  be  interstate  traffic.  But  to  permit 
the  states  to  tax  them  as  property  must  raise  the  questions  of 
situs  which  the  plan  seeks  to  avoid ;  and  such  permission  would 
be  an  advantage  to  the  states  rather  than  merely  prevention 
of  loss,  which  is  the  underlying  principle  of  the  plan.  I  there- 
fore think  they  should  be  exempted,  their  present  tax  con- 
tributions being  included  in  fixing  the  gross  receipts  rate. 

3.  The  general  modes  of  assessment,  notice,  hearing  and  the 
like  should  remain  as  they  are  now,  in  the  hands  of  the  state 
taxing  authorities.  Probably  some  modifications  with  respect 
to  time  and  form  of  returns,  dates  of  assessment,  length  of 
notice,  and  the  like,  would  be  necessarily  imposed  by  Congress 
on  the  states  or  adopted  by  them  with  a  view  to  the  con- 
venience of  the  government  in  uniformity  of  method,  dates  of 
return  and  payment,  and  the  like.  The  states  would  doubt- 
less desire  to  meet  the  government's  wishes  in  these  respects.. 

More  difference  of  opinion  is  possible  with  respect  to  court 
review  of  the  action  of  the  state  authorities.  The  necessities 
of  the  situation,  however,  point  to  provisions  giving  to  the 
federal  courts  the  entire  power  of  review  of  the  action  of  the 
state  and  local  authorities.  This  is  not  a  great  change,  for 
most  important  railroad  tax  cases  now  reach  the  federal  courts, 
either  under  the  diverse  citizenship  clause  or  the  14th  amend- 
ment. It  is  not  likel}^  that  the  United  States  would  permit  the 
state  authorities  to  lay  the  tax  and  the  state  courts  to  review 
it,  and  in  the  interest  of  uniform  decision,  it  is  desirable  that 
the  whole  subject  go  to  the  federal  courts.     Tliis  seems  to  be 
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one  of  the  things  the  states  must  submit  to  under  any  plan  that 
may  be  adopted.  I  do  not  think  anyone  doubts  that  the 
judicial  power  of  the  United  States  extends  to  this  class  of 
eases. 

The  imperfections  of  this  plan  are  many.  It  creates  a  dif- 
ferent rate  in  each  state;  but  that  is  due  to  the  circumstance 
that  in  each  state  the  previous  systems  and  rates  were  different. 
It  may  be  that  in  some  of  the  states  railroads  have  not  been 
taxed  as  highlj-  as  they  should  have  been.  Such  states  would 
suffer  in  comparison  with  others  which  had  already  taxed  fran- 
chises and  intangibles  highly;  but  that  is  the  situation  as  we 
find  it,  created  by  the  states  themselves.  State  taxation  of 
railroads  under  government  ownership  is  itself  an  anomaly; 
and  the  end  to  be  achieved  is  not  to  secure  to  the  states  a 
uniform  share  of  the  railroad  receipts,  or  to  give  them  ne.v 
sources  of  revenue,  but  to  preserve  to  them  the  revenues  they 
already  have.  The  object  is  not  to  enable  the  states  to  gain 
anything;  but  to  preserve  them  from  loss  by  reason  of  the 
change  of  ownership.  This  the  proposed  plan  does.  The 
states  cannot  expect  more.  The  right  to  tax  the  tangible  real 
estate  at  the  same  rate  as  other  real  estate  is  taxed  in  the 
taxing  district,  preserves  to  the  states  and  local  communities 
a,  large  source  of  revenue  which  may  be  increased  by  increas- 
ing the  general  tax  rate  on  other  property,  and  the  states  get 
the  benefit  of  increases  in  value  and  quantity  of  this  tangible 
property.  The  plan  suggested  leaves  no  room  to  the  states  to 
complain  of  discrimination  against  any;  no  room  for  con- 
flict between  the  states  as  to  a  division  of  receipts;  and  no 
room  for  sectional  or  political  differences.  If  the  intrastate 
business  of  the  roads  increases,  the  state  gets  the  benefit  of 
an  additional  tax  arising  from  that  increase.  The  question 
of  fact  as  to  the  subject  of  the  tax  is  one  easily  determined. 
Gross  receipts  from  business  originating  and  terminating  with- 
in a  state  is  a  matter  of  fact  as  to  which  there  can  be  but 
little  question.  In  reports  intrastate  receipts  can  be  easily 
separated  from  other  receipts. 

As  to  the  subjects  of  taxation,  the  states  cannot  fairly  com- 
plain. They  are  given  the  right  to  tax  the  immovable  tangible 
property  and  they  get  the  benefit  of  any  increase  in  its  value. 
15 
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They  are  given  the  right  to  tax  all  the  business  originating 
and  terminating  in  the  state  and  they  get  the  benefit  of  any 
increases  in  that  business.  They  cannot  expect  to  receive  what 
they  never  have  fairly  had,  the  riglit  to  tax  interstate  busi- 
ness. If  they  say  that  the  proposed  limitation  of  the  rate 
prevents  them  from  increasing  the  taxes  as  they  might  wish, 
the  answer  is  that  to  prevent  discrimination  between  the  states, 
to  prevent  controversy  between  the  states  and  the  national 
government,  some  limitation  is  necessarj^ ;  and  that  the  limita- 
tion proposed  is  one  which  in  each  state  is  fixed  by  its  own 
previous  policy  of  railroad  taxation.  They  give  up  the  right 
to  tax  movable  personal  property,  a  right  difficult  to  enforce, 
but  are  compensated  by  the  inclusion  of  what  they  actually 
received  from  this  source  in  the  basis  of  the  rate  of  the  gross 
receipts  tax. 

Inasmuch  as  tlie  taxes  on  the  tangible  real  estate  are  at 
present  largely  assessed  and  paid  in  the  local  subdi%dsions 
while  most  of  the  franchise  taxes  and  taxes  on  intangibles  are 
paid  to  the  states,  the  proposed  plan  interferes  as  little  as 
may  be  with  present  taxing  systems. 

From  the  standpoint  of  the  federal  government,  the  pro- 
posed plan  seems  to  have  some  practical  advantages,  what- 
ever its  defects.  True,  it  leaves  the  federal  government  sub- 
ject to  state  and  local  taxes  on  tangible  property,  but  in  tak- 
ing over  such  a  great  mass  of  property  hitherto  in  the  taxing 
jurisdiction  of  the  states,  it  must  fairly  expect  to  take  the 
burdens  of  that  property.  The  same  can  be  said  of  the  gross 
receipts  tax  on  intrastate  business.  In  some  form  the  prop- 
erties taken  over  have  heretofore  paid  taxes  on  their  business 
to  the  states,  and  by  taking  them  over  the  federal  government 
has  destroyed  the  basis  of  taxation.  There  is  constitutional 
and  legal  anomaly  in  subjecting  the  operations  of  the  federal 
government  in  the  states  to  taxation ;  but  there  is  no  practical 
injustice  in  insisting  that  the  federal  government  shaU  take 
the  business  subject  roughly  to  burdens  which  it  has  hitherto 
borne.  The  taxes  on  the  real  estate  may  be  increased  by  the 
states,  but  the  provision  that  they  may  not  tax  at  a  higher 
rate  than  that  imposed  on  other  real  property  is  a  sufficient 
protection  against  injustice ;  and  the  necessary  reliance  of  the 
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goverument  on  the  state  for  protection  of  the  property  affords 
a  just  basis  for  state  taxation.-  The  intrastate  business  of  the 
roads,  due  to  the  activities  of  the  residents  of  the  state,  seems 
a  proper  subject  of  state  taxation. 

From  a  scientific  standpoint  the  federal  government  might 
complain  that  the  sum  of  the  taxes  which  it  may  be  called  upon 
to  pay  in  a  state  might  be  greater  than  the  profit  which  it  de- 
rives from  the  intrastate  business  in  that  state.  It  might  be 
that  if  all  the  franchise  and  personal  taxes  which  some  state 
has  laid  on  the  railroads  are  united  and  laid  as  a  tax  on  income 
derived  from  intrastate  business  those  taxes  may  exceed  the 
net  income  from  intrastate  business.  Scientifically  this  is  an 
objection.  But  practically  the  proposed  plan  does  not  impose 
upon  the  government  any  greater  burden,  in  the  aggregate, 
than  the  railroads  carried  under  private  ownership.  Perhaps 
in  some  states  where  railroad  taxation  has  heretofore  been 
carried  to  an  extreme  point,  the  government  will  be  at  a  dis- 
advantage. But  this  is  a  consequence  of  the  situation  existing 
at  the  time  of  taking  over  the  properties,  and  the  government, 
like  the  states,  may  fairly  take  its  chances  on  a  plan  which, 
at  least  goes  far  to  preserve  the  tax  situations  of  states  and 
railroads  as  they  are. 

To  sum  up :  The  advantages  of  the  plan,  as  it  seems  to  me, 
are :  that  it  is  easily  workable :  that  it  avoids  friction  between 
the  government  and  the  states  and  among  the  states;  that  it 
preserves  to  the  states  their  revenues  substantially  as  they  are 
with  such  possibilities  of  increase  as  the  natural  increase  of 
local  business  and  tangible  property  may  create ;  that  it  puts  it 
out  of  the  power  of  the  states  to  take  advantage  of  each  other 
or  unduly  to  burden  the  federal  government  by  increases  of 
rate;  that  it  leaves  the  federal  government  entirely  free  to 
conduct  the  roads  with  well  understood  and  easily  measured 
tax  burdens,  no  greater  in  the  aggregate  than  those  which 
already  exist,  with  a  definite  means  of  measuring  those  bur- 
dens, and  with  no  possibility  of  increase  except  the  actual  in- 
creases of  local  business  and  property,  and  such  increases  of 
rate  on  tangible  property  as  are  shared  by  all  the  inhabitants 
of  the  states  affected.  If  in  fact  this  plan  achieves  these  re- 
sults its  logical  defects  are  minor  matters. 
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I  can  see  no  tenable  objection  under  the  federal  constitution 
to  the  foregoing  plan.  While  neither  the  railroad  property 
nor  the  operations  of  the  government  in  its  use  may  be  taxed 
by  the  states  without  Congressional  consent,  of  course  Con- 
gressional consent  may  be  given  to  the  taxation  of  the  roads 
by  the  states  under  such  conditions  and  at  such  rates  as  Con- 
gress pleases.  Whether  business  done  wholly  within  the  states, 
not  connected  with  either  the  army,  the  navj^,  interstate  com- 
merce or  the  postal  service,  could  be  taxed  by  the  states  with- 
out Congressional  consent  is  an  interesting  question,  but 
wholly  academic.  Congress  doubtless  has  power  to  refuse  to 
allow  traffic  unconnected  with  interstate  commerce  or  postal 
ser\'ice  to  be  carried  on  federal  property;  and  if  it  permits 
such  carriage  it  may  attach  such  conditions  as  it  pleases  to 
the  permission. 

Many  state  constitutions  contain  provisions  exempting  the 
property  of  the  United  States  from  taxation.  These  ought 
not  to  be  construed  to  compel  exemption  of  federal  property 
which  Congress  permits  to  be  taxed.  The  general  amendment 
hereinafter  suggested  would  remove  doubt,  if  there  be  any. 

In  very  few  states  are  requirements  of  uniformity  and 
equality  so  construed  as  to  put  any  obstacle  in  the  way  of 
such  taxation  as  is  above  outlined. 

If  there  is  doubt  in  any  state  as  to  constitutional  difficulties 
in  the  way  of  any  plan  adopted  by  Congress  it  could  be 
removed  by  a  constitutional  amendment  providing  that  noth- 
ing contained  in  the  constitution  should  be  construed  to  forbid 
taxation  of  railroad  property  or  business  in  such  manner  and 
to  such  extent  as  Congress  may  permit. 

After  the  foregoing  was  written,  I  talked  with  one  of  our 
great  economists.  Professor  Seligman,  and  told  him  the  leading 
features  of  this  paper.  Pie  asked:  How  does  the  proposed 
plan  meet  the  proposition  that  the  states  really  contribute  in 
differing  shares  to  the  interstate  business  of  the  railroads,  and 
perhaps  equitably  there  should  be  some  right  in  the  states  to 
tax  the  interstate  business  which  they  produce,  and  to  have 
some  share  of  the  proceeds  of  interstate  business  distributed 
equitably  among  them? 

The  answer  is  that  this  plan  provides  no  way  for  the  states 
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to  tax  interstate  business.  Whether  or  not  it  is  equitable  that 
the  states  should  have  the  right  to  tax  interstate  business,  in 
my  judgment  any  proposition  to  permit  such  taxation  would 
have  so  little  chance  of  obtaining  the  consent  of  Congress  that 
it  would  be  useless  to  ask  it.  By  the  method  above  outlined 
of  fixing  the  rate,  it  would  make  no  difference  at  first  whether 
the  tax  was  laid  on  interstate  or  intrastate  business,  or  both. 
But  as  time  passed,  a  tax  laid  on  interstate  business  would 
be  sure  to  create  controversies  between  st-ates  which  originated 
much  interstate  business,  and  those  which  originated  little; 
these  controversies  would  come  up  in  Congress,  which  would 
ultimately  be  compelled  to  adjust  them  by  a  revocation  of 
the  right  to  tax  the  interstate  business. 

Chairm-\:n"  Holcomb  -.  I  am  sure  we  are  all  obliged  to  ]\Ir. 
Beattie  for  his  kindness  in  summarizing  in  this  way  an  article 
which  is  full  of  strenuous  matter.  It  would  be  desirable  if 
we  could  have  ]Mr.  Gray  here  and  fire  some  questions  at  him 
which  I  can  readily-  see  immediately  occur  to  a  great  many  of 
you  who  have  been  through  this  last  two  years.  You  will  no 
doubt  have  some  suggestions  to  make  along  general  lines. 
Of  course  we  are  dealing  with  theory  more  or  less,  and  yet  I 
cannot  help  but  think  that  before  long  somebody  "vvill  have  to 
move  along  the  lines  that  Mr.  Gray  has  laid  down,  for  some 
sort  of  uniformity  in  the  treatment  of  railroad  taxation. 

We  are  also  unfortunate  in  not  having  with  us  the  writer 
of  the  next  paper,  Mr.  Powell  of  the  Columbia  University 
Law  School,  who  probably  stands  at  the  top  of  the  constitu- 
tional lawj^ers  of  our  country-.  When  I  asked  him  to  write 
the  paper  last  fall,  I-  said  to  him:  ''Your  articles  in  the 
Harvard  Law  Review  are  really  the  best  things  that  have  yet 
been  written  on  the  taxation  of  corporations  engaged  in  inter- 
state transactions,  particularly  the  difficult  problem  of  the 
taxation  of  foreign  corporations,  which  we  all  have  to  con- 
sider from  day  to  day  and  which  presents  some  of  the  most 
serious  problems  in  taxation."  You  will  readily  recall  the 
variations,  shades  of  definition  and  meaning  and  observations, 
in  a  great  measure  obscure,  that  the  supreme  court  lias  thrown 
about  its  various  decisions  on  the  taxation   of  foreisrn   cor- 
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poratioiis.  I  suggested  that  if  he  could  give  us  in  a  single 
paper  a  summaiy  of  what  he  covered  in  that  series  of  articles 
in  the  HarvaYd  Law  Review,  it  would  be  a  very  valuable  con- 
tribution to  our  work,  and  this  is  the  result,  a  very  profound 
paper  consisting  of  some  forty  pages  of  typewritten  matter. 
He  says  in  his  letter  dated  June  16 :  that  he  will  not  feel  hurt 
if  we  omit  the  reading  of  his  paper.  It  is  a  legal  article  but 
it  is  highly  interesting.  His  style  of  writing  on  these  ques- 
tions throws  a  certain  interest  into  them  that  no  other  writer 
does.  So,  unless  it  is  desired  that  some  reading  be  made, 
I  feel  that  we  maj^  fairly  omit  this  paper. 

]Mr.  Armsox:  In  view  of  the  absence  of  the  author  of  the 
paper  and  in  \dew  of  the  further  fact  that  Professor  Powell 
desires  to  still  further  revise  it  for  publication,  I  move  that 
the  reading  of  the  paper  be  dispensed  Avith  but  that  the 
re\'ised  paper  be  published  in  the  proceedings. 

(So  voted.) 

[Professor  PoweU's  paper  is  as  follows. — Secretary,] 

STATE  EXCISES  ON  FOREIGN  CORPORATIONS 

THOMAS  REED  POWELL 
Columbia  University,  New  York 

Those  who  have  followed  the  recent  decisions  of  the  Supreme 
Court  on  the  taxation  of  foreign  corporations,  have  been  af- 
forded opportunity  for  the  sort  of  intellectual  diversion  craved 
by  the  addicts  of  jig-saAv  picture  puzzles.  Some,  in  despair, 
have  thought  that  the  pieces  could  never  be  fitted  into  a  har- 
monious whole.  Even  judges  have  confessed  their  inability 
to  arrange  the  odd-shaped  segments  into  an  intelligible  unity.  ^ 
The  Supreme  Court  insists  that  its  work  follows  a  predeter- 
mined plan  and  that  no  waverings  or  inconsistencies  have 

1  See  Holloway,  J,,  in  State  v.  Alderson  (1914),  49  Mont.  29,  34-35, 
quoted  in  31  Harvard  Law  Review  728,  and  Henshaw,  J.,  in  Albert  Pick 
(j-  Co.  V.  Jordan  (1915),  169  Cal,  1,  24,  quoted  in  31  Harvard  Law  Be- 
view  735. 


STATE  EXCISES  OX  FOREIGN  CORPORATIONS  231 

marked  its  course.  Yet  doiibtiug  Thomases  still  remain.  Te 
the  perplexities  which  refuse  to  be  dissolved,  is  doubtless  due 
the  invitation  to  prepare  this  paper,  and  to  those  perplexities 
it  will  therefore  be  addressed. 

The  difficulties  first  presented  themselves  in  cases  involving 
state  excises  on  foreign  cori^orations  engaged  in  a  business 
which  combines  interstate  and  iutra-state  commerce.  Foreign 
corporations,  which  confine  their  activities  to  interstate  com- 
merce cause  us  no  trouble.  The  state  may  tax  their  property 
and  probably  their  net  income.  But  the  law  is  clear  that  their 
franchises  and  their  business  are  not  taxable  subjects.  Equally 
clear,  also,  are  the  actual  adjudications  which  deal  directly 
with  foreign  corporations  conducting  enterprises  in  which 
there  is  no  element  of  interstate  or  foreign  commerce  or  of 
service  to  the  federal  government.  "Having  the  absolute 
power  of  excluding  the  foreign  corporation,"  says  the  Supreme 
Court  in  Rom  Silver  Joining  Co.  v.  New  York,-  a  case  not  yet 
overruled,  '"the  state  may  of  course  impose  such  conditions. 
upon  permitting  the  corporation  to  do  business  within  its 
limits,  as  it  may  judge  expedient.  .  .  .  No  individual  member 
of  the  corporation,  or  the  corporation  itself,  can  call  in  ques- 
tion the  validity  of  any  exaction  which  the  state  may  require 
for  the  grant  of  its  pri\ileges. ' ' " 

Between  these  two  extremes  stands  the  corporation  engaged 
in  both  interstate  and  intra-state  business.  Here  trouble  be- 
gins. The  state  may  tax  the  local  business  or  the  privilege 
of  conducting  it.  It  may  not,  it  is  often  declared,  tax  the 
interstate  business  or  the  privilege  of  conducting  it.  In  eco- 
nomics, the  local  and  the  interstate  business  are  usually  inter- 
dependent, and  in  many  cases  are  inseparable  except  by  some 
wholly  artificial  and  arbitrary-  calculation.  In  long-accepted 
legal  theory-,  on  the  other  hand,  the  two  kinds  of  business  have 
been  regarded  as  entirely  distinct.  One  is  completely  subject 
to  the  control  of  the  state;  the  other  is  wholly  immune  from 
that  control.  Prior  to  1910.  this  legal  theory  showed  no  signs 
of  decay.     Even  now  there  is  no  declaration  that  a  state  can- 

2  (1892)  143  IJ.  S.  30.5. 
•5  143  U.  S.  30.5,  315. 
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not  forbid  a  foreign  corporation  from  engaging  in  local  busi- 
ness within  its  borders,  even  though  it  is  also  carrying  on  inter- 
state commerce.  But  there  has  developed  the  doctrine  that  the 
state  cannot  use  its  control  over  local  activities  as  a  leverage, 
to  impose  burdens  on  the  commerce  that  is  interstate.  It  can- 
not so  regTilate  intra-state  commerce  as  also  to  regulate  inter- 
state commerce. 

The  older  theory  finds  expression  in  two  cases  sustaining 
state  taxes  on  the  local  business  of  foreign  sleeping-car  com- 
panies. One  was  a  flat  tax  of  $3,000  for  one  or  more  passen- 
gers carried  between  two  points,  both  within  the  limits  of 
the  state.*  The  other  was  a  specific  tax  of  $100,  plus  twenty- 
five  cents  for  each  mile  of  track  over  which  the  company  ran 
cars  within  the  state.^  The  plaint  of  the  company  that  the 
tax  was  greater  than  the  returns  from  local  business,  was 
rejected  as  immaterial,  so  long  as  the  company  was  free  to 
abandon  that  part  of  the  business  and  thus  escape  the  tax. 
The  question,  whether  the  abandonment  of  the  local  business, 
under  economic  compulsion,  would  itself  constitute  a  burden 
on  the  related  interstate  commerce,  was  not  considered. 

This  was  the  question  argued  by  the  judges  in  Western 
Union  Telegraph  Co.  v.  Kansas,^  decided  in  1910.  Mr.  Justice 
Holmes,  for  the  minority,  said  that  the  exclusion  from  local 
business  would  not  be  a  burden  on  the  interstate  business,  but 
merely  the  denial  of  a  collateral  benefit.  The  majority,  how- 
ever, appreciated  that  the  wise  and  business-like  conduct  of 
the  telegraph  business  compels  the  use  of  the  same  lines  and 
equipment  for  both  local  and  interstate  business.  From  this- 
they  deduced  the  coroUarj'^  that  the  state  could  not  measure 
a  tax  on  the  local  business  by  any  device  that  in  fact  bur- 
dened the  interstate  business.  The  state,  they  said,  could  not 
put  a  foreign  corporation,  conducting  a  combined  interstate 
and  local  business,  in  the  position  of  having  to  choose  between 
two  alternatives,  either  of  which  involved  the  imposition  of 
a  burden  on  interstate  commerce.  Where  a  tax,  which  is  in 
effect  on  interstate  commerce,  can  be  avoided,  only  by  abau- 

i  Allen  V.  Pullman's  Palace  Car  Co.,  (1903)  191  II.  S.  171. 

5  Pullman  Co.  v.  Aclavi.<i.  (1903)  189  U.  S.  420. 

6  (1910)  216  r.  S.  1. 
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doning  a  local  business,  wliicli  from  an  economic  standpoint, 
is  a  necessarj"  adjunct  of  the  interstate  commerce,  the  tax  is 
beyond  the  power  of  the  state,  even  though  the  subject  taxed 
is  not. 

The  tax  declared  invalid  in  the  Western  Union  case,  was 
measured  by  the  total  capital  stock  of  the  corporation. 
Clearly  such  a  measure  bore  no  relation  to  the  amount  of 
local  business  done  within  the  state  or  to  the  value  of  property 
located  there.  Kansas  was  trv'ing  to  reach  economic  values 
not  directly  taxable,  by  using  them  as  a  basis  for  fixing  the 
amount  of  a  levy  on  what  was  taxable.  Her  attempted  foray 
was  branded  as  doubly  vicious.  It  was  declared  not  only  a 
regulation  of  interstate  commerce,  but  also  a  denial  of  due 
process  of  law,  because,  in  effect,  a  tax  on  property  beyond 
the  jurisdiction.  No  one  can  doubt  that,  in  economics,  the 
Kansas  exaction  deserved  both  these  rebukes.  Its  only  way 
of  salvation  lay  through  grace  of  the  docti*ine  that  the  power 
of  a  state  over  the  local  business  of  a  foreign  corporation,  is  so 
absolute  that  it  includes  the  authority  to  tax  that  business  in 
whatsoever  arbitrary  fashion  the  state  may  concoct.  But  the 
court  found,  with  wisdom,  that  the  recognition  of  such  absolute 
power  would,  in  view  of  the  necessary  integration  of  local  and 
interstate  commerce,  allow  the  state  to  accomplish  indirectly 
what  it  was  forbidden  to  do  directly.  It  would  offer  a  facile 
way  of  escape  from  the  constitutional  principles  which  re- 
strict state  authority  to  intrastate  commerce  and  to  property 
within  the  jurisdiction.  So  the  court  drove  salients  into 
Marshall's  long  established  positions  that  ''questions  of  power 
do  not  depend  upon  the  degree  to  which  it  may  be  exercised, ' ' 
and  that  ''the  power  to  tax  involves  the  power  to  destroy." 

But,  unfortunately  for  the  symmetrj-  of  legal  theory,  those 
positions  were  not  wholly  reduced.  And  to  the  incomplete- 
ness of  the  operation  has  been  due  the  difficulties  that  have 
ensued.  For  so  long  as  something  still  remained  of  the 
premise  that  a  corporation,  outside  of  the  state  of  its  creation, 
is  a  species  of  bastard,  that  requires  legitimation,  before  it 
can  enter  the  polite  society  of  the  community's  business,  there 
were  grounds  for  a  presumption  in  favor  of  subjecting  the 
suspect   to   burdens   and    liabilities    from    which    respectable 
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people  are  spared.  From  the  power  to  shut  the  door  at  the 
beginning,  it  is  easy  to  infer  the  power  to  impose  harsh  terms 
on  admittance.  And,  if  the  entrant  may  later  be  excluded,  it 
still  continues  more  or  less  subject  to  the  tough  mercies  of 
a  grudging  and  greedy  host.  These,  in  more  dignified  lan- 
guage, were  the  premises  and  the  conclusions  of  the  minority  in 
the  Western  Union  case.  The  majority  reject  the  conclusions, 
but  do  not  make  themselves  clear  as  to  the  premise.  With 
fog  still  enveloping  the  terrain,  no  consistent  coordination  of 
positions  could  be  expected. 

Had  the  court  known  clearly  what  ground  it  washed  to 
stand  on,  its  problem  would  have  been  greatly  simplified. 
Theoretical  consistency  and  equitable  practical  results  might 
easily  have  been  attained  by  the  unequivocal  declaration  that 
the  impotence  which  prevents  a  state  from  denying  to  a  for- 
eign corporation  the  right  to  engage  in  interstate  commerce, 
applies  also  to  any  ancillary  local  business.  Such  local  busi- 
ness would  not  thereby  be  exempted  from  taxation,  but  the 
tax  would  have  to  be  measured  with  some  reference  to  what 
was  taxable.  This  would  forbid  the  state  to  tax  such  ancillary 
local  business  of  a  foreign  coi*poration,  substantially  more 
grievously  than  it  could  tax  similar  local  business,  conducted 
by  an  individual.  In  every  case  the  punishment  must  fit  the 
crime.  The  normal  and  sensible  measure  for  an  occupation 
tax,  is  the  receipts  attributable  to  the  occupation,  or  some  flat 
fee  of  a  moderate  amount.  But  among  other  measures  that 
have  been  sanctioned,  are  the  value  of  the  wiiole  or  some  part 
of  the  property  used  in  the  business,  the  number  of  persons 
employed,  the  quantity  of  materials  used,  etc'  Various  com- 
binations of  the  specific  and  the  ad-valorem  plans  have  been 
adopted  and  sustained  by  the  courts.  Wide  latitude  has  been 
allowed  to  legislatures  and  municipalities.  But  all  of  the 
approved  measures  have  had  some  fairly  direct  relation  to  the 
subject  on  which  the  tax  was  imposed.  Legislators  might 
still  have  found  suiBficient  play  for  their  ingenuity,  if  the  court 
liad  held  that  taxes  on  the  local  business  of  foreign  corpora- 
tions engaged  also  in  interstate  commerce,  must  not  trans- 

"  See  Dillon,  Municipal  Corporal  Ions,  5th  ed.,  sec.  1410. 
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gress  the  restrictions  laid  on  taxing  the  business  activities  of 
individuals.  But,  if  to  the  latitude  allowed,  in  measuring  or- 
dinary- occupation  taxes,  is  added  something  more,  because  of 
some  extra  power  over  the  mystic  corporate  entity,  then  to 
flexibility  is  added  flexibility,  and  to  uncertainty,  uncertainty. 
This  is  the  setting  in  which  the  cases  succeeding  Western 
Union  Telegraph  v.  Kansas,  must  be  viewed.  With  the  theories 
which  have  been  elaborated  in  the  opinions,  I  shall  trouble  you 
as  little  as  possible.-  It  is  the  theories  that  are  chiefly  re- 
sponsible for  the  pain  and  confusion  which  the  cases  have 
engendered;  And  if  we  accept,  at  full  value,  the  repeated  de- 
clarations of  the  Supreme  Court  that,  in  applying  the  doc- 
trine of  the  Western  Union  case, ' '  each  case  must  depend  upon 
its  own  circumstances, "  ^  we  shall  abandon  at  the  outset  any 
search  for  some  self-executing  formula  or  principle,  that  will 
neatly  trace  in  advance,  the  border  line  between  proper  and 
improper  measures.  This  is  not  to  say  that  there  is  no  prin- 
ciple on  which  the  cases  are  decided,  but  merely  that,  like 
most  so-called  principles,  it  is  not  autodynamic.  If  I  were 
required  to  put  the  principle  into  words,  I  should  call  it  the 
every-day  common-sense  principle  of  ''  some  but  not  too 
much."  Such  a  principle  as  this,  though  clearly  to  be  con- 
trasted with  the  one  of  "as  much  as  the  state  pleases,"  is 
nevertheless  only  a  starting  point.  It  tells  us  nothing  of  the 
line  where  ''some"  leaves  ofi;,  and  "too  much"  begins.  It  is 
vague  as  is  the  principle  of  ' '  due  process  of  law. ' '  And,  like 
the  principle  of  due  process,  its  intent  and  application  must, 
in  the  words  of  Mr.  Justice  IMiller,  be  ascertained  "by  the 
gradual  process  of  judicial  inclusion  and  exclusion,  as  the 
cases  presented  for  decision  shall  require,  with  the  reasoning 
on  which  such  decisions  may  be  founded."  ^^  As  the  process 
advances,  the  uncertainties  slowly  yield  to  assurance,  and  so, 

8  These  theories  have  been  considered  at  length  in  31  Sarvard  Law 
Eeview  321-372,  572-618,  721-778,  932-953.  In  so  far  as  the  treatment 
in  this  paper  differs  from  that  previously  given  in  the  articles  above  cited, 
the  writer  gratefully  acknowledges  his  indebtedness  to  suggestions  de- 
rived from  a  conversation  with  Mr.  Alfred  E.  Holcomb. 

9  See  Kansas  City,  If.  ^  B.  E.  Co.  v.  Stiles,  (1916)  242  V.  S.  Ill,  118. 
^oBamidson  v.  New  Orleans,  (1878)  96  U.  S.  97,  104. 
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a  more  definite  principle  emerges  from  the  vaguer  one  with 
which  we  started.  "Soft  spots"  become  hard,  and  on  the  firm 
ground  of  actual  adjudications,  generalizations  may  be  built 
that  will  afford  a  fairly  trustworthy  basis  for  prophecy.  This 
may  give  little  balm  to  the  itchings  that  pester  while  the  pro- 
cess is  in  its  infancy.  It  is  too  much  like  being  told  by  the 
Supreme  Court  that  we  will  know  what  due  process  is  after 
the  last  case  has  been  decided.  But  it  is  the  way  the  law  is 
seen  to  grow,  when  we  look  at  it  through  the  centuries,  and 
it  is  the  way  the  law  under  consideration  has  growoi  in  the 
past  eight  years. 

This  growth  has  proceeded  along  two  lines.  With  the  cases 
enumerating  the  kinds  of  corporations  that  can  invoke  the 
doctrine  of  the  Western  Union  case,  we  are  not  at  the  moment 
concerned.  Parenthetically  we  may  note  that  the  commerce 
clause  has  been  held  to  afford  the  same  protection  to  foreign 
corporations  combining  interstate  sales  with  local  sales  or 
manufacturing,  as  it  gives  to  foreign  corporations  combining 
local  and  interstate  transportation.^^  It  has  been  held  to  give 
no  protection  to  domestic  corporations  created  under  the  very 
law  imposing  the  tax  objected  to.^-  As  to  other  domestic 
corporations  and  foreign  corporations,  engaged  exclusively  in 
intra-state  business,  there  are  no  decisions.  It  remains  to  be 
determined  whether  the  due-process  clause  alone  gives  the  same 
protection  that  is  derived  from  the  due-process  and  commerce 
(Causes  together.  These  problems  will  be  considered  later 
Our  immediate  concern  is  with  the  other  line  of  decisions, 
which  considers  what  methods  of  assessment  the  doctrine  of 
the  Western  Union  ease  puts  under  the  ban. 

In  reviewing  these  cases  it  will  be  useful  first  to  state 
with  precision  what  has  actually  been  decided.  The  disap- 
proval of  the  unlimited  measure  of  total  capital  stock  has 
repeatedly  been  reaffirmed.'^     But  other  decisions  have  sanc- 

li  Looney  v.  Crane  Co.,  (1917)  245  U.  S.  178;  Locomobile  Co.  of 
America  v,  Massachusetts,  (1918)  246  U.  S.  146;  International  Paper  Co. 
V.  MassachxLsetts,  (1918)  246  U.  S.  135. 

ii  Kansas  City,  M.  4-  B.  B.  Co.  v.  Stiles,  (1916)  242  U.  S.  111. 

^3  Pullman  Co.  v.  Kansas,  (1910)  216  U.  S.  56;  Ludwig  v.  Western 
Union  Telegraph  Co.,  (1910)  216  U.  S.  146;  Atchison,  T.  ^  S.  F.  v. 
O'Connor,  (1912)  223  IT.  S.  280;  and  cases  cited  in  note  11,  supra. 
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tioned  the  application  to  particular  situations,  of  a  measure 
which,  refers  to  total  capital  stock  as  a  basis,  but  limits  the  ex- 
action which  can  be  imposed,"  and  to  a  measure  which  takes 
such  part  of  the  total  capital  stock  as  represents  the  value 
of  property  located  within  the  state. ^^  A  fortiori,  the  state 
may  refer  to  the  value  of  the  property  within  the  state  devoted 
to  purely  local  business.^ ^  Some  of  the  cases  have  involved 
measures  that  add  a  maximum  limitation  to  a  reference  to 
that  part  of  the  total  capital  which  represents  the  value  of 
local  property. ^^  Thus,  some  of  the  measures  have  been  modi- 
fied forms  of  more  extreme  ones  that  have  been  approved. 
So  it  is  to  the  extremes  that  chief  attention  must  be  given. 

The  first  instance  of  a  qualified  use  of  the  measure  of  total 
capital  stock  came  before  the  court  in  Baltic  Mining  Co.  v. 
Massachusetts  ^®  and  was  approved.  The  excise,  though  based 
on  total  capital,  was  limited  to  .$2,000.  ''Every  case  involv- 
ing a  tax,"  said  the  opinion,  "must  be  considered  on  its  own 
facts.  "^^  Among  the  facts  relied  on  in  denying  relief,  was 
that  one  of  the  complaining  corporations  had  assets  of  over 
$10,000,000  and  the  other  of  over  $.5,000,000,  which,  in  each 
case,  was  greatly  in  excess  of  the  authorized  capital.  It  was 
also  obsen-ed  that  the  local  business  was  ' '  real  and  substantial, 
and  not  so  connected  with  interstate  commerce  as  to  render 
a  tax  upon  it  a  burden  upon  the  interstate  business. of  the 
companies  involved."^"  So  at  the  time,  the  decision  was 
plainly  confined  to  the  particular  tax  on  the  particular  cor- 
porations. Subsequently,  however,  in  Cheney  Brothers  Co. 
v.  Massachusetts,^^  the  same  statute  was  applied  to  other  cor- 

^* Baltic  Mining  Co.  v.  Massachusetts,  (1913)  231  U.  S.  68;  CTieney 
Brothers  Co.  v.  Massachusetts,  (1918)  246  U.  S.  147;  General  Eailway 
Signal  Co.  v.  Virginia,  (1918)  246  U.  S.  500. 

^^St.  Louis  S.  W.  Ey.  Co.  v.  ArTcansas,  (1914)  235  U.  S.  350. 

^^LusTi  V.  Botkin,  (1916)  240  U.  S.  236. 

"  Lusk  V.  Botkin,  note  16,  supra,  and  Ka7isas  City,  F.  S.  4'  ^-  E.  Co.  v. 
Botkin,  (1916)  240  U.  S.  227. 

'8  Note  14,  supra. 

«231  U.  S.  68,  85. 

'0  231  U.  S.  68,  86. 

'^Note  14,  supra. 
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porations  without  mention  of  their  assets  or  the  amount  of 
the  tax.  It  appears,  however,  from  the  opinion  in  another 
ease,^^  that  the  capital  stock  of  one  of  these  corporations  was 
in  fact  the  actual  measure,  since  the  tax  in  question  was  less 
than  the  maximum  limitation.  In  this  opinion  it  was  observed 
that  the  local  business  was  ' '  of  considerable  volume. ' '  Similar 
comments  were  made  on  the  business  of  some  of  the  corpora- 
tions whose  complaints  were  dismissed  in  the  Cheney  Brothers 
case.  But  the  business  of  others  was  described  without 
mention  of  its  volume.  ]\Ioreover,  the  connection  between  the 
local  and  the  interstate  business,  adverted  to  in  the  Baltic 
Mining  ease,  must  now  be  regarded  as  immaterial,  in  view  of 
the  decisions  that  apply  the  Western  Union  case  to  manu- 
facturing and  trading  corporations.-^  So  that  it  seems  fairly 
clear  that  there  is  now  a  general  rule,  that  an  excise,  measured 
by  total  capital  stock,  may  be  imposed  on  a  foreign  corpor- 
ation whose  business  is  partly  intra-state,  provided  the  tax 
cannot,  under  any  circumstances,  exceed  $2,000.  But,  if 
under  the  statute,  the  tax  may  ascend  indefinitely  with  the 
size  of  the  capital,  any  exaction  is  unlawful,  even  though  the 
particular  corporation  is  so  small  that  it  would  have  derived 
no  benefit  from  the  approved  maximum  limitation.-* 

This  state  of  affairs  naturally  suggests  the  question  whether 
a  state  may  make  its  maximum  limitation  as  high  as  it  chooses. 
Virginia  has  a  statute  under  which  excises  on  foreign  corpor- 
ations may  be  as  high  as  $5,000.  This  sum  is  exacted  only 
of  corporations  whose  capital  is  $90,000,000  or  more,  and  no 
corporation  pays  more  than  $5,000.  Those  with  smaller  capi- 
tal are  ranged  in  groups.  Not  more  than  $1,000  is  exacted  of 
any  corporation  whose  capital  is  under  $10,000,000.  The  tax 
does  not  ascend  pari  pa^su  with  every  increase  of  capital, 
but  goes  up  by  jumps,  so  that  there  is  an  ascending  scale  of 
specific  demands.  This  statute  came  before  the  Supreme 
Court  in  General  Railway  Sigtml  Co.  v.  Virginia.^^     In  sus- 

'^  Locomobile  Co.  of  America  v.  Massachusetts,  note  11,  supra. 
'''Cases  cited  in  note  11,  supra. 

'^*  Locomobile  Co.  of  America  v.  MassachujietiK,  note  11,  supra. 
*Note  14,  svpra. 
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taining  a  tax  of  $1,000  on  a  foreign  corporation  whose  capital 
was  $5,000,000  and  whose  enterprise  within  the  state  which 
subjected  it  to  taxation,  brought  a  gross  compensation  of 
$85,000,  the  court  said : 

"Inspection  of  the  statute  shows  that  prescribed  fees  do  not  vary  in 
direct  proportion  to  capital  stock  and  that  a  maximum  is  fixed.  In  the 
class  to  which  the  plaintiff  in  error  belongs  the  amount  specified  is  one 
thousand  doUars  and,  under  all  the  circumstances  of  the  case,  we  cannot 
say  that  this  is  wholly  arbitrary  or  unreasonable. ' '  26 

But  this  was  follo^ved  by  the  statement  that  "it  seems  proper, 
however,  to  add  that  the  case  is  on  the  border  line. ' '  "  Thus 
the  decision  is  made  dependent  on  '"all  the  circumstances  of 
the  case, ' '  and  the  conclusion  is  no  stronger  than  that  in  view 
of  those  circumstances,  the  court  cannot  say  that  the  tax  is 
"wholly  arbitrary-  or  unreasonable." 

The  court  thus  indicates  that  it  has  no  rigid  test  by  which  to 
judge  the  propriety  of  methods  of  assessment  adopted  by  the 
state.  It  warns  other  states  that  they  may  not  hope  to  sur- 
pass Virginia  in  their  demands  on  foreign  corporations.  It 
implies  that  a  tax  which  would  be  held  proper  imder  certain 
circumstances,  may  be  held  improper  under  others.  The  tax 
in  question  was  a  trifle  over  one  per  cent  of  the  gross  returns 
from  the  business  taxed.  If  the  profits  of  the  contract  were 
twenty  per  cent,  the  tax  was  between  five  and  six  per  cent  of 
the  net  return.  Though  the  ultimate  maximum  in  the  Vir- 
ginia statute,  was  $5,000,  as  compared  with  the  $2,000  set  by 
Massachusetts,  only  corporations  whose  capital  was  $50,000,000 
could  be  charged  more  than  $2,000.  It  is  perhaps  worthy  of 
note,  too,  that  the  General  Railway  Signal  Company  was  not 
permanently  established  in  Virginia,  but  entered  the  state  only 
to  perform  specific  contracts.  The  tax  in  question  was  the 
only  one  levied  on  them,  other  than  the  ad  valorem  tax  on  their 
property.  Their  profits  had  not  been  used  as  an  aid  in  assess- 
ing any  other  tax. 

This  element  in  the  case  leads  us  to  St.  Louis,  S.  W.  B.  Co. 
V.  Arkansas,-^  which  sustained  an  excise  on  a  foreign  railroad 
«245  U.  S.  500,  511. 
"  Ibid. 
^^  Note  1.5,  supra. 
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corporation,  measured  by  that  part  of  its  total  capital  stock 
which  represented  the  value  of  property  located  within  the 
state.  This  excise  was  in  addition  to  an  ordinary  property 
tax,  under  which  the  assessment,  it  is  to  be  inferred,  did  not 
include  the  value  of  the  business  as  a  going'  concern.  Such 
values,  it  will  be  remembered,  are  held  taxable  by  the  state 
as  property,  even  though  they  arise  from  interstate  commerce 
transactions.  They  may  be  reached  through  the  medium  of 
a  franchise  tax,  pro^dded  they  have  not  also  been  included  in 
the  assessment  of  property.  These  points  were  established  in 
decisions  -^  on  which  the  court  relies,  in  sustaining  the 
Arkansas  tax.  In  commenting  on  the  opinions  in  those  cases, 
Air.  Justice  Pitney  says: 

"The  court  was  dealing  only  with  the  commerce  clause,  and  the  lan- 
guage quoted  means  that,  by  whatever  name  the  tax  or  taxes  may  be 
called  that  are  fixed  by  reference  to  the  value  of  the  property,  if  they  are 
not  imposed  because  of  its  use  in  interstate  or  foreign  commerce,  and  if 
they  amount  to  no  more  than  would  be  legitimate  as  an  ordinary  tax  upon 
the  property,  valued  with  reference  to  the  use  in  which  it  is  employed, 
they  are  not  open  to  attack;  and  that  it  is  permissible  to  value  the 
property  at  what  it  is  worth  in  view  of  its  use  in  interstate  commerce, 
60  long  as  no  added  burden  Ls  imposed  as  a  condition  of  such  use. ' '  so 

Thus  the  court  appears  to  sustain  the  measure  of  the  property 
located  within  the  state,  because  it  is  thought  to  bear  a  suffi- 
ciently close  relation  to  the  intangible  value  arising  from  the 
use  of  that  property,  and  the  exaction,  though  called  an  excise 
rather  than  a  property  tax,  is  nevertheless  in  substance  a 
legitimate  effort  to  reach  the  value  of  the  property  as  a  going 
concern.  The  case  of  course  presented  no  difficulty  under 
the  due-process  clause,  because  there  was  no  use  of  values 
located  in  other  states.  And  the  court  said  that  the  Four- 
teenth Amendment  does  not  prevent  "double  taxation,  or  any 
other  form  of  unequal  taxation,  so  long  as  the  inequality  is 
not  based  upon  arbitrary  distinctions."  ^^ 

*' Among  these  decisions,  are  Postal  Telegraph  Co.  v.  Adams,  (1895) 
155  U,  S.  688,  Western  Union  Telegraph  Co.  v.  Attorney  General,  (1888) 
125  U.  S.  530,  and  Adams  Express  Co.  v.  Ohio,  (1897)  165  U.  S.  194, 
(on  rehearing)  166  U.  S.  185. 

W235  U.  S.  350,  367. 

"  235  U.  S.  350,  367-368. 
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This  St.  Louis  Southwestern  ease  was  relied  ou  by  the  court 
iu  sustaiuing  excises  measured  by  receipts  derived  from  busi- 
ness done  withiu  the  state,  includiug  receipts  from  interstate 
commerce.  In  United  States  Glue  Co.  v.  Town  of  Oak  Creek  •■^ 
the  measure  was  the  total  net  income  from  business  withiu 
the  stat€.  ''Such  a  tax,'"  said  the  court,  '"when  imposed  on 
net  incomes  from  whatever  source  arising,  is  but  a  method  of 
distributing  the  cost  of  government,  like  a  tax  upon  property, 
or  upon  franchises  treated  as  property."'"''  The  burden 
which  the  tax  imposed  on  interstate  commerce,  was  said  to  be 
indirect  only,  as  it  was  measured  by  resulting  profits  and  not 
by  the  volume  of  sales.  The  court  took  pains  to  distinguish 
the  effect  of  the  measure  of  net  income,  from  that  of  the 
measure  of  gross  returns,  implying  thereby  that  grass  returns 
from  interstate  commerce,  could  not  be  included  in  the  measure 
of  an  income  tax.  But  in  Ciiduhy  Packing  Co.  v.  Minnesota,^* 
the  gross  receipts  were  accepted  as  a  proper  measure  of  the 
only  tax  assessed  against  the  company,  in  respect  of  its  cars 
and  intangible  property ;  and  in  Northwestern  Mutual  Life 
Ins.  Co.  V.  Wiscansin,^^  a  similar  measure  was  sanctioned,  in 
a  tax  on  an  insurance  company,  which  was  in  lieu  of  all  taxes 
ou  its  personal  property.  In  this  case,  the  court  said  that  it 
was  not  called  upon  to  decide  whether  certain  transactions 
of  the  company  constituted  interstate  commerce,  for  the  reason 
that  "if  it  amounts  to  commerce  of  that  character,  no  burden 
is  cast  upon  it  by  such  a  tax  as  is  here  involved,  since  the 
gross  receipts  coming  from  that  character  of  business,  are 
used  only  as  the  measure  of  the  value  of  the  property  and 
franchises  lawfully  taxable  in  the  state. ' '  ^" 

Neither  the  Cudahy  case  nor  the  Northwestern  case  is  men- 
tioned iu  the  opinion  in  the  United  States  Glue  case.  For 
taxes  measured  by  gross  receipts,  the  court  referred  to  Crew 
Lovick  Co.  V.  Pennsylvania.^'  which  held  that  a  business  tax 

»M1918)  247  U.  S.  321. 
"247  U.  S.  321,  329. 
:^«(1918)  246  U.  S.  450. 
^*  (1918)  247  U.  S.  132. 
M247  U.  S.  132,  138. 
•''■(1917)  245  U.  S.  292. 
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could  not  be  measured  by  receipts  derived  in  part  from 
foreigu  commerce.  But  in  that  case  the  court  Avas  careful 
to  say  that  the  exaction  ' '  bears  no  semblance  of  a  property  tax, 
or  a  franchise  tax  in  the  jjroper  sense ;  nor  is  it  an  occupation 
tax,  except  as  it.  is  imposed  upon  the  ver>'  carrying  of  the 
business  of  exporting  merchandise."*'^  Thus  there  is  no  de- 
cision that  a  francliise  tax  may  not  be  measured  by  gross 
receipts  from  all  business  done  within  the  state.  Such  a  meas- 
ure has  been  sanctioned  where  the  tax,  whatever  called,  was  in 
lieu  of  all  other  taxes  on  personal  property  and  intangibles. 
Rightly  or  MTongly,  the  gross  receipts  have  been  regarded  as  a 
proper  index  of  the  value  of  business  as  a  going  concern  and 
so  of  the  intangible  property  of  the  company.  It  is  difficult 
to  see  why  they  are  not  equally  proper  as  a  measure  for  as- 
sessing a  general  state  income  tax,  provided  they  have  not 
entered  into  the  assessment  of  any  other  tax.  For  a  general 
state  income  tax  is  pro  tanto  in  lieu  of  a  property  tax,  even 
if  no  property  of  the  taxpayer  is  specifically  exempted,  since 
it  lessens  the  burden  that  would  otherwise  be  imposed  directly 
upon  property.  This  is  not  to  say  that  there  are  no  good 
reasons  for  excluding  from  the  measure  of  an  income  tax, 
such  gross  receipts  as  come  from  interstate  commerce.  The 
point  suggested  is  that  it  burdens  interstate  commerce  no  more 
to  include  them  in  the  measure  of  a  general  income  tax,  than 
in  the  measure  of  an  excise  imposed  in  lieu  of  a  tax  on  some 
one  kind  of  property. 

It  appears  likely,  however,  that  the  Supreme  Court  vnll 
draw  a  distinction  between  the  two.  For,  in  sustaining  the 
income  tax  measure  by  net  profits  it  says : 

"The  difference  in  effect  between  a  tax  measured  by  gross  receipts 
and  one  measured  by  net  income,  recognized  by  our  decisions,  is  manifest 
and  substantial,  and  it  affords  a  convenient  and  workable  basis  of  dis- 
tinction between  a  direct  and  immediate  burden  upon  the  business  af- 
fected and  a  charge  that  is  only  indirect  and  incidental.  A  tax  upon 
gross  receipts  affects  each  transaction  in  proportion  to  its  magnitude  and 
irrespective  of  whether  it  is  profitable  or  otherwise.  Conceivably  it  may 
be  sufficient  to  make  the  difference  between  profit  and  loss,  or  to  so 
diminish  the  profit  as  to  impede  or  discourage  the  conduct  of  the  com- 

»«24.5  TT.  S.  292,  297. 
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merce.  A  tax  upon  the  net  profits  has  not  the  same  deterrent  effect,  since 
it  does  not  arise  at  all  unless  a  gain  is  shown  over  and  above  expenses 
and  losses,  and  the  tax  cannot  be  heavy  unless  the  profits  are  large."  ss 

This  is  well  aud  good.  But  wh}-  is  it  not  equally  well  and 
good  as  a  criterion  of  excises,  imposed  in  lieu  of  a  tax  on  some 
particular  kind  or  kinds  of  property  ?  There  too  a  tax,  meas- 
ured by  gross  receipts,  "affects  each  transaction  in  propor- 
tion to  its  magnitude  and  irrespective  of  whether  it  is  profit- 
able or  otherwise. ' '  It  does  not  help  to  grant  that  volume  of 
business  affords  a  better  index  of  expense  caused  the  state, 
than  does  net  profit,  and  that  gross  returns  are  often  easier 
to  apportion  among  the  several  states  in  which  a  corporation 
may  do  business,  than  are  net  returns.  If  these  are  reasons 
for  accepting  gross  income  as  a  satisfactory-  measure  of  a  tax 
in  lieu  of  a  property  tax,  the  argument  applies  also  to  a  general 
income  tax,  provided  always  that  the  returns  taken  as  a  meas- 
ure, have  not  been  used  in  making  any  assessment  of  property. 
But  the  evident  inclination  of  the  court  is  to  make  a  distinction, 
rather  than  to  retract  its  approval  of  the  ^Aliunesota  tax  on 
gross  receipts  or  to  permit  the  same  measure  to  be  used  in  as- 
sessing income  and  business  taxes,  unless  those  taxes  are  in 
lieu  of  all  possible  le\ies  on  chattels  as  well  as  intangibles. 
Thus  any  state  that  is  minded  to  continue  to  exact  toll  from 
tangible  personalty,  and  in  addition  to  impose  business  taxes, 
measured  in  part  by  income  from  interstate  commerce,  must 
reckon  on  the  disapproval  of  the  Supreme  Court,  if  it  makes 
eyes  at  gross  receipts  instead  of  confining  its  attentions  to 
net  income. 

This  completes  our  re\'iew  of  the  marginal  eases.  We  can 
pass  over  Liisk  v.  Botkin,*'^  which  sustained  an  excise,  meas- 
ured by  that  part  of  the  capital  which  represented  property 
within  the  state,  employed  in  purely  local  business  aud  was 
limited  to  $2,500.  Onlj^  brief  mention  need  be  made  of  New 
York  V.  Sohmer*'^  and  Ohio  Tax  Cases,*^  which  approved  the 

"247  V.  S.  321,  328-329. 
*''Not€  16,  supra. 
«  (1915)  235  U.  S.  549. 
«  (1914)  232  U.  S.  576. 
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measure  of  gross  receipts  from  intra-state  commerce.  Ohio 
had  previously  measured  its  tax  on  transportation  companies 
by  gross  receipts  from  all  business  done  Avithin  the  state. 
Wlien  it  amended  the  law  and  restricted  the  measure  to  re- 
ceipts from  local  business,  it  increased  the  rate  on  railroads, 
so  that  the  higher  rate  on  the  local  receipts  produced  about 
the  same  yield  as  the  former  lower  rate  on  all  receipts.  It  was 
argued  that  by  this  de\nce  the  state  had  still  maintained  its 
grip  on  interstate  commerce.  But  the  court  replied  that  it 
could  not  accept  these  facts  as  evidence  of  a  "sinister  pur- 
pose .  .  .  without  in  effect  denouncing  the  legislature  of  a 
state  as  guilty  of  a  conscious  attempt  to  evade  the  obligations 
of  the  federal  Constitution."*^  The  polite  assumption  that 
no  legislature  could  so  demean  itself  as  to  trj^  to  get  in  one 
way  what  the  Constitution  prevented  it  from  getting  in  an- 
other, relieved  the  court  from  considering  the  interesting  and 
important  question,  whether  the  rate  of  levy  is  not  an  element 
to  be  regarded  in  determining  whether  a  tax,  nominally  not  on 
interstate  commerce,  is  nevertheless,  in  substance,  a  regulation 
of  that  commerce.  There  may  w-ell  be  situations  where  a  cor- 
poration will  continue  an  exorbitantly  taxed  local  business 
that  is  combined  ^vith  an  interstate  business,  when  it  would 
abandon  a  similarly  taxed  independent  local  business. 
Whether  or  not  Ohio's  expedient  had  a  sinister  purpose,  it  was 
one  which  a  little  extension  would  make  more  obnoxious  in 
practical  effect  than  some  of  the  methods  branded  as  uncon- 
stitutional. No  common-sense  solution  of  the  vexed  problem 
under  consideration,  can  leave  entirely  out  of  account  the 
relation  between  the  actual  sum  demanded  as  a  tax  and  the 
value  of  what  is  taxable. 

This  reflection  throws  light  on  the  decisions  which  hold 
that  a  maximum  limit  to  the  annual  imposition,  may  cure  the 
evil  in  a  reference  to  total  capital  stock.  JMany  corporations, 
it  is  apparent,  will  not  be  affected  by  the  maximum  limitation. 
For  them  the  measure  will  be  their  total  capital.  Yet  the 
validity  of  the  tax  on  them,  depends  on  whether  there  is  a 
limitation  that  is  of  service  only  to  their  bigger  brothers.    That 

«  2:i2  U.  S.  .576,  593. 
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the  distinction  is  illo^cal,  may  franklj'  be  conceded.  But  that 
it  ought  to  be  obliterated,  does  not  follow.  1  find  some  justi- 
fication for  it  in  what  I  have  called  the  principle  of  "some, 
but  not  too  much."  This  is  not  to  be  recommended  as  an 
instrument  of  precision  in  the  art  of  prophecy.  Bnt  it  may 
help  to  account  for  where  we  are,  although  it  tells  us  but 
vaguely  whither  we  are  tending. 

We  can  understand  the  cases  on  franchise  taxes,  only  in 
their  proper  setting  in  the  whole  law  on  the  subject  of  state 
taxation  as  a  regulation  of  interstate  commerce.  "Regula- 
tion," as  used  by  the  courts,  is  a  word  of  art.  It  does  not 
apply  to  all  that  regulates,  but  only  to  that  which  regulates 
too  much,  or  in  some  wrong  way.  This  finds  recognition  in 
the  familiar  distinctions  between  what  bears  directly  on  inter- 
state commerce,  and  what  bears  indirectly ;  and  between 
what  is  a  regulation  and  what  merely  incidentally  affects.  It 
appears  in  the  rather  Scotch  verdict  that  the  Virginia  tax  in 
the  Railtvay  Signal  case,  cannot  be  found  "wholly  arbitrary- 
or  unreasonable, ' "  coupled  with  the  warning  that  ' '  the  case  is 
on  the  border  line. ' '  For  all  but  those  intemperately  addicted 
to  mechanistic  logic,  Mr.  Justice  Holmes  has  put  the  point  so 
that  it  cannot  be  escaped.  In  offering  an  explanation  of  why 
the  court  forbade  a  direct  levy  on  gross  receipts,  when  it  per- 
mitted such  receipts  to  be  taken  as  the  measure  of  a  property 
tax,  he  said : 

' '  *  By  whatever  name  the  exaction  luay  be  called,  if  it  amounts  to  no 
more  than  the  ordinary  tax  upon  property  or  a  jnst  equivalent  therefor, 
ascertained  by  reference  thereto,  it  is  not  open  to  attack  as  inconsistent 
with  the  Constitutions.'  Postal  Teleg.  Cable  Co.  v.  Adams,  supra.  See 
Nmv  York,  L.  E.  4-  W.  B.  Co.  v.  Pennsylvania,  1.58  U.  S.  421,  438,  4.39. 
The  question  is  -whether  this  is  such  a  tax.  It  appears  sufficiently,  per- 
haps from  what  has  been  said,  that  we  are  to  look  for  a  practical  rather 
than  a  logical  or  philosophical  distinction.  The  state  must  be  allowed 
to  tax  the  property,  and  to  tax  it  at  its  actual  value  as  a  going  concern. 
On  the  other  hand,  the  state  cannot  tax  the  interstate  business.  The 
two  necessities  hardly  admit  of  au  absolute  logical  reconciliation.  Yet 
the  distinction  is  not  without  sense.  When  a  legislature  is  trying  simply 
to  value  proi)erty,  it  is  less  likely  to  attempt  or  to  effect  injurious  regula- 
tion than  when  it  is  aiming  directly  at  the  receipts  from  interstate 
commerce.  A  practical  line  can  be  drawn  by  taking  the  whole  scheme  of 
taxation  into  ai-eoiint.     That  must  lie  done  bv  this  court  as  l>est  it  can. 
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Neither  the  state  courts  nor  the  legislatures,  by  giving  the  tax  a  particular 
name  or  by  the  use  of  some  form  of  words,  can  take  away  our  duty  to 
consider  its  nature  and  effect.  If  it  bears  upon  commerce  among  the 
states  so  directly  as  to  amount  to  a  regulation  in  a  relatively  immediate 
way,  it  will  not  be  saved  by  name  or  form. ' '  ** 

This  is  a  clear  recog^iition  that  a  state  may  tax  property  and 
the  business  in  which  it  is  employed,  for  what  the  property 
and  business  are  actually  worth,  whether  the  business  is  inter- 
state commerce  or  not.  It  may  be  a  legal  principle  that  a 
state  cannot  tax  interstate  commerce,  but  it  is  not  an  economic 
fact.  A  state  can  tax  interstate  commerce,  pro\'ided  it  does 
not  tax  it  as  such,  and  provided  it  taxes  it  in  certain  ways. 
Ignorance  of  the  law  on  this  point  is  the  beginning  of  wisdom. 
For  what  the  law  says  about  it,  must  be  taken  in  some  Pick- 
wickian sense.  What  the  law  says  is  different  from  what  the 
law  does.  The  situation  reminds  me  of  the  words  of  a  certain 
Kaiser  "William  professor  who,  under  the  assumption  that 
"real"  was  in  English,  the  exact  equivalent  of  "practical," 
said  to  his  class :  "  If  you  want  to  find  out  about  this  j^ou  must 
not  go  to  a  lawyer ;  you  must  go  to  a  real  man. ' '  And  so,  on 
the  problem  under  discussion,  any  real  man  will' tell  you  that 
when  the  Supreme  Court  allowed  the  states  to  value  property 
at  what  the  business  in  which  it  is  employed,  is  worth  as  a 
going  concern,  it  allowed  the  states  to  tax  interstate  commerce, 
whenever  that  business  was  interstate  commerce.  So  the  mere 
fact  that  an  excise  on  local  business  or  the  franchise  to  engage 
therein,  is  measured  in  part  by  values  contributed  by  inter- 
state commerce,  does  not  make  the  excise  an  unlawful  regula- 
tion of  that  commerce.  If  the  tax  and  all  others  with  which 
it  is  associated,  assess  the  combined  intra-state  and  interstate 
business,  at  no  more  than  what  it  is  worth  as  a  going  concern, 
there  has  been  no  improper  invasion  of  fields  beyond  the 
authority  of  the  state. 

Granted,  then,  that  economic  values  arising  from  interstate 
commerce,  are  taxable  in  substance,  though  not  in  form,  there 
remains  only  to  consider  how  wide  a  latitude  the  states  are  to 
be  allowed  in  assessing  those  values.  Here  we  must  take  ac- 
count of  political,  as  well  as  economic  considerations.     For 

**  Galveston,  E.  4-  S.  A.  H.  Co.  v.  Texas,  (1908)  210  U.  S.  217,  227. 
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years,  states  and  muuicipalities  have  adopted  various  rougli 
and  ready  methods  of  fixing  their  demands  upon  business. 
Numerous  instances  of  specific  taxes  have  come  before  the 
courts  and  been  sustained.*'^  There  is  also  a  widespread  in- 
clination to  regard  some  characteristic  of  the  business  that  is 
in  plain  sight,  and  does  not  wobble  or  admit  of  juggling  by 
figures.  With  these  various  methods  in  operation  throughout 
the  country,  a  court  must  naturally  hesitate  to  insist  on  any 
rigid  test  that  would  derange  existing  systems  and  permit  an 
interval  in  which  many  might  escape  from  taxation  altogether. 
It  is  with  good  statesmanship  that  a  court  refuses  to  hold  a 
tax  unconstitutional  merely  because  it  is  not  the  best  and 
fairest  that  might  be  conceived.     Doctors  of  fiscal  matters  still 

*^  Osborne  v.  Florida,  (1897)  164  U.  S.  650;  Postal  Telegraph  Cable 
Co.  V.  Charleston,  (1894)  153  U.  S.  692;  Kehrer  v,  Stewart,  (1905)  197 
U.  S.  60;  Armour  Fading  Co.  v.  La-cy,  (1906)  200  U.  S.  226.  In 
Williams  v.  Talladega,  (1912)  226  U.  S.  404,  an  agent  of  the  Western 
Union  Telegraph  Co.  resisted  a  license  tax  of  $100,  on  the  grounds  that 
it  was  imposed  on  doing  business  for  the  federal  government,  and  that 
it  regulated  interstate  commerce,  because  the  intra-state  business  was 
done  at  a  loss  and  therefore  the  tax  necessarily  fell  on  interstate  com- 
merce. The  first  contention  was  sustained,  but  of  the  second  the  Supreme 
Court  said:  "The  supreme  court  of  Alabama,  however,  reached  the  con- 
clusion that  the  attempted  test  for  eleven  months,  showing  a  loss  of  86 
cents  on  the  intra-state  business,  is  not  a  sufficiently  accurate  representa- 
tion of  the  business  of  the  company  conducted  at  Talledega,  to  render 
the  tax  void.  "With  this  view  we  agree,  and  we  are  not  satisfied  that  the 
tax  is  such  as  to  impose  a  burden  on  interstate  commerce,  and  therefore 
make  it  subject  to  attack  as  a  denial  of  a  federal  right."  This  of 
course  leaves  the  possible  inference  that  the  tax  would  have  been  held 
void  if  it  had  clearly  appeared  that  the  intra-state  business  was  un- 
remunerative.  But  this  was  just  two  years  after  the  Western  Union 
case,  and  six  years  before  United  States  Glue  Co.  v.  Town  of  Oak 
CreeTc,  note  32  supra,  in  which  a  tax  on  net  income  from  all  commerce, 
was  sustained.  If  our  analysis  of  the  more  recent  decisions  is  correct, 
it  seems  clear  that  a  specific  tax  on  intra-state  commerce,  is  not  invalid, 
merely  because  in  any  given  year,  it  must  in  fact  be  paid  from  receipts 
from  interstate  commerce.  It  is  perhaps  worthy  of  note  that  Creu- 
Lexick  Co.  v.  Pennsylvania,  note  37  supra,  professed  to  distinguish 
FicTclen  v.  Shelby  County  Taxing  District,  (1892)  145  U.  S.  1,  and  not  to 
overrule  it.  The  Fidlen  case  sustained  a  tax  of  $50  plus  a  percentage 
of  gross  commissions  on  the  privilege  of  engaging  in  intra-state  business, 
in  spite  of  the  fact  that  during  the  year  in  question  all  of  the  business 
had  consisted  of  interstate  commerce. 
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disagree  to  an  extent  that  makes  it  well  for  a  court  not  to  hold 
that  there  is  only  one  right  measure  for  each  and  everj'  tax. 
It  is  not  the  function  of  the  judiciary,  under  a  written  con- 
stitution to  correct  every  evil  or  inexactness  that  may  exist. 
This  is  particularly  true  when  the  clauses  of  the  Constitution, 
under  which  the  issues  are  to  be  decided,  are  so  broad  as  to 
admit  of  whatever  conclusion  the  court  thinks  best.  The 
Supreme  Court  at  Washington  should  view  with  a  considerable 
irieasure  of  tolerance  the  various  modes  of  assessment  that 
states,  counties,  cities  and  villages  have  long  been  applying. 
It  is  then,  with  wisdom,  that  the  court  indicates  in  a  recent 
decision  that  it  will  not  upset  the  state's  exaction,  unless  it 
finds  it  "wholly  arbitrary  and  unreasonable." 

From  this  angle,  let  us  view  the  methods  of  measuring  ex- 
cises that  the  court  has  sustained  and  annulled,  remembering 
that  what  is  actually  taxable,  is  the  economic  valvie  of  the 
combined  local  and  interstate  business.  The  rationalizing  of 
economic  theorists  can  obscure  much,  but  it  cannot  obscure  the 
fact  that  there  is  an  element  of  guess  in  determining  what 
anything  is  worth.  Value  may  be  none  or  all  of  the  many 
things  it  is  said  to  be,  but  at  any  rate,  it  depends  in  part,  on 
Avhat  the  future  will  bring  forth,  or  perhaps  more  accurately, 
upon  what  the  pertinent  people  thiuk  the  future  wiU  bring 
forth.  Whether  present  value  is  a  category  of  an  entirely  dif- 
ferent species  from  future  value,  we  may  leave  to  those  who 
enjoy  speculative  futilities.  In  everyday  life,  for  better,  for 
worse,  for  richer,  for  poorer,  the  two  are  united.  Some  frac- 
tion of  the  future  is  bought  with  every  purchase  of  the  present,- 
so  that  the  best  test  of  what  a  business  is  worth,  is  some  mix- 
ture, compounded  of  present  and  anticipated  earnings.  For 
the  blending  of  the  mixture  there  is  unfortunately,  no  formula 
but  good  guessing.  This  best  test,  of  value  is  thus  best  in 
theory  only.  It  is  not  a  test  but  an  ideal.  Hence,  it  is  with 
next-bests  that  legislatures  and  courts  must  deal. 

The  court  has  sanctioned  the  measure  of  present  actual 
<'.amings.  Most  will  agree  that  this  is  near  enough  to  the 
perfect  test  so  that  the  court  should  not  upset  it.  It  does  not 
take  account  of  the  variations  of  the  future,  but  the  future 
can  take  care  of  those  for  itself. 
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The  court  has  also  sustained  the  measure  of  an  estimated 
valuation  of  the  proiDerty  actually  devoted  to  the  business. 
Here  is  something  steadier  than  the  earnings  from  year  to  year. 
It  presents  fewer  difficulties  of  computation  than  does  the  ap- 
portionment of  earnings,  when  the  corporation  is  operating  in 
several  states.  It  represents  the  guess  of  interested  parties 
as  to  future  prospects.  The  guess  may  be  wrong,  but  the  tax- 
payer did  the  guessing,  not  the  state.  And  some  of  the  errors 
in  the  guessing  are  reflected  in  alterations  in  the  value  of  the 
property.  Even  where  the  state  takes,  not  an  estimate  of  the 
value  of  the  property  actually  located  in  the  state,  but  the 
proportion  of  the  total  capital  stock  which  the  property  in 
the  state  bears  to  the  total  property,  it  is  possible  for  the 
corporation  to  amend  the  guess  which  it  embodied  in  its  capi- 
talization, so  that  the  property  used  in  the  business  bears  some 
fairly  reasonable  relation  to  the  enduring  value  of  the  business. 
The  relation,  at  any  rate,  is  close  enough  so  that  a  court  is 
justified  in  refusing  to  hold  the  measure  of  property  a  wholly 
arbitrary  and  unreasonable  one. 

Equally  clear  is  it  that  the  court  has  been  wise  in  declaring 
that  the  measure  of  total  capital  stock,  representing  property 
without  as  well  as  within  the  state,  is  beyond  the  limit  of 
reasonableness.  But  what  shall  be  said  of  the  cases  sustain- 
ing such  a  measure,  pro\dded  a  limit  is  set  to  the  exaction? 
For  many  corporations  the  limit  is  immaterial.  Such  a  meas- 
ure, I  suggest,  should  be  viewed  as  a  specific  tax,  with  a  dis- 
count in  favor  of  those  whose  capitalization  is  small  enough 
to  entitle  them  to  it.  For  specific  taxes  that  are  more  than 
bagatelles  I  hold  no  brief.  The  only  respect  they  deserve 
is  that  accorded  to  age.  Their  capacities  for  evil  may  be  some- 
what curbed  by  the  fact  that,  as  a  fiscal  device,  they  have  in 
them  the  seeds  of  their  own  destniction.  There  is  a  limit  to 
what  the  traffic  will  bear.  But  before  they  reach  this  point 
they  may  often  impose  serious  burdens  on  interstate  commerce. 
And  in  sanctioning  them,  the  Supreme  Court  has  plainly  inti- 
mated that  they  must  not  be  too  onerous.  Virginia  has  gone 
to  the  limit  in  her  scale  of  specific  demands.  It  is  far  from 
improbable  that  the  $1,000  exacted  from  a  corporation  with 
an  $85,000  contract  in  the  state,  could  not  bo  exacted  of  one 
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whose  business  was  materially  less.  Certainly  the  $5,000  fee 
wliich  Virginia  would  demand  of  a  niuety-milliou-dollar  cor- 
poration, would  not  infrequently  prevent  corporations  of  that 
size  from  bidding  on  small  contracts  within  the  state.  This 
would  not  necessarily  interfere  with  interstate  commerce,  since 
some  smaller  foreign  corporation  might  get  the  contract,  or 
some  domestic  corporation  might  get  its  supplies  from  other 
states.  But  in  many  instances,  a  tax  large  enough  to  prevent 
a  foreign  corporation  from  entering  the  state  to  equip  a  rail- 
road with  signal  de\dces,  would  operate  to  interfere  directly 
with  interstate  commerce.  The  danger  would  be  most  likely 
in  connection  with  the  kind  of  work  that  could  be  done  by 
local  contractors.  They  could  outbid  large  foreign  corpor- 
ations, for  all  moderate-sized  occasional  jobs.  Materials  would 
be  drawn  from  within  the  state  rather  than  from  without. 
Thus,  Virginia  has  a  statute  which  may  often  operate  effec- 
tively as  a  tariff  on  interstate  commerce.  It  is  difficult  to  be- 
lieve that  the  court  would  fail  to  annul  any  such  duty  as  was 
actually  imposed.  Nevertheless  the  decision  in  the  Railway 
Signal  case  maj'  easily  operate  as  a  deterrent  to  those  who  do 
not  care  to  gamble  on  the  success  of  a  lawsuit.  In  the  particu- 
lar case  before  the  court,  the  punishment  may  have  fitted  the 
crime,  but  this  was  only  because  the  enterprise,  which  sub- 
jected the  corporation  to  taxation,  chanced  to  be  of  consider- 
able magnitude.  I  cannot  believe  that  w'e  have  heard  the  last 
word  on  Virginia's  method  of  measuring  excises  on  foreign 
corporations.  The  only  decision  we  have,  was  explicitly  made 
dependent  on  "  all  the  circumstances  of  the  case. ' '  Other  cir- 
cumstances may  produce  other  and  different  decisions. 
Meanwhile  the  law  is  in  a  most  unsatisfactory  condition. 

If  we  view  the  statutes  of  Massachusetts  and  Virginia  as 
impositions  of  specific  demands,  with  allowance  of  a  discount 
in  favor  of  smaller  corporations,  no  new  difficulties  are  pre- 
sented by  the  instances  in  which  the  tax  is  less  than  the  maxi- 
mum. If  the  maximum  is  a  reasonable  specific  demand,  some 
lesser  sum  is  still  more  reasonable.  Nevertheless,  the  lesser 
sum  as  well  as  the  maximum,  may  in  fact  be  enough  in  many 
instances,  to  prevent  interstate  traffic  from  arising.  There 
is  no  indication  that  this  has  been  true  in  any  of  the  Massa- 
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chusetts  cases  that  have  come  to  the  Supreme  Court.  The  tax 
may  have  been  disproportionate  to  the  intra-state  business, 
but  this,  as  we  have  seen,  is  not  the  test.  It  is  the  value  of  all 
business  within  the  state,  that  sets  the  limit  to  the  proper  meas- 
ure. The  corporations  that  have  resisted  the  Massachusetts 
tax,  have  been  regularly  established  in  the  state  doing  a  con- 
tinuous business.  A  different  situation  will  be  presented  when 
some  corporation  enters  to  do  a  single  odd  job,  requiring  some 
independent  local  activity  for  its  full  completion.  Whether 
the  tax  is  the  maximum  or  some  lesser  sum,  measured  by  total 
capital  stock,  it  may  still  be  entirely  out  of  proportion  to  the 
enterprise.  "When  such  a  case  arises,  the  court  is  free  to  reach 
a  sensible  practical  decision,  by  bringing  to  bear  its  repeated 
declarations  that  "every  case  must  be  considered  on  its  own 
facts."  A  few  decisions  holding  the  Virginia  and  Massachu- 
setts statutes  inapplicable  to  particular  corporations  under 
particular  circumstances,  might  induce  those  states  and  others, 
to  prefer  to  measure  their  excises  so  that  each  imposition  will 
bear  a  direct  relation  to  the  economic  values  that  are  taxable. 

It  is  quite  likely,  however,  that  the  Supreme  Court  means 
to  accept  the  Massachusetts  statute  as  universally  applicable. 
Its  later  opinions  in  Massachusetts  cases,  have  omitted  the 
qualifications  suggested  in  the  Baltic  Mining  case.  The  statute 
imposes  the  $2,000  maximum  charge  only  on  corporations  with 
a  capital  of  $10,000,000  or  more.  The  rate  for  smaller  cor- 
porations is  only  one-fiftieth  of  one  per  cent  of  the  capital,  or 
$200  for  each  million.  The  instances  in  which  the  demand  is 
disproportionate  to  the  business  done,  may  be  so  rare  that  the 
court  may  think  it  the  part  of  practical  wisdom  to  disregard 
them,  for  the  greater  good  of  having  a  certain  and  definite  rule, 
applicable  to  all  cases.  Where  the  rate  and  the  maximum  limit 
are  so  low  as  those  fixed  b}'  Massachusetts,  there  is  not  a  little 
to  be  said  in  favor  of  settling  the  dispute  once  for  all.  from  a 
consideration  of  the  terms  of  the  statute,  without  entering  into 
the  refinements  of  the  circumstances  peculiar  to  the  business 
of  each  complaining  corporation.  Indeed,  in  extending  hos- 
pitality to  the  idea  of  a  specific  tax,  the  court  necessarily  aban- 
dons the  requirement  of  the  exactness  that  is  secured  by  ap- 
plications of  the  ad  valorem  principle.     Five  years  before  the 


252  NATIONAL  TAX  ASSCHJlATiON 

Western  Union  case,  in  Kehrer  v.  Stewart,*''  unanimous  ap- 
proval w£is  accorded  to  a  Georgia  statute,  taxing  agents  of  jjack- 
iug  houses  $200  in  each  county  in  which  business  was  carried 
on.  Mr.  Justice  Brown  went  so  far  as  to  say  that  if  a  definite 
though  minor  part  of  the  business,  was  local,  its  magnitude 
was  not  important,  adding  that ' '  what  the  necessity  is  for  sucli 
a  tax,  and  upon  what  occupations  it  shall  be  imposed,  as  well 
as  the  amount  of  the  imposition,  are  exclusively  Avithin  the 
control  of  the  state  legislature."  The  Western  Union  ease 
(iualifies  any  such  recognition  of  absolute  power  in  the  state  to 
fix  the  amount  of  a  tax  on  local  business  that  is  united  with  an 
interstate  business.  But  it  does  not  insist  that  every  tax  on 
a  business  be  nicely  adjusted  to  the  value  of  that  business,  by 
the  application  of  the  most  exact  ad  valorem  methods  that 
might  be  conceived.  If  a  considerable  latitude  is  still  allowed 
in  assessing  ordinary  occupation  taxes,  something  more  may 
be  added,  because  of  vestigial  or  even  more  vigorous  remains 
of  the  notion  that  the  conduct  of  local  business  by  a  foreign 
corporation,  is  a  matter  of  privilege,  even  though  the  local 
business  is  part  of  a  combined  local  and  interstate  business. 
The  premise  upon  which  the  dissenting  judges  in  the  Western 
Union  case  founded  their  argument,  has  yet  to  be  denied.  It 
may  still  be  used  to  justify  a  tax  system  that,  by  and  large, 
is  without  serious  sin,  even  though  it  may  indulge  in  a  few 
peccadillos  here  and  there. 

A  word  by  way  of  summarv.  We  cannot  understand  the 
law  on  the  methods  of  measuring  state  excises  on  foreign  cor- 
porations engaged  partly  in  interstate  commerce,  unless  we- 
disabuse  our  minds  of  any  notion  that  a  state  cannot  extract 
revenue  from  interstate  commerce.  Interstate  commerce  is 
not  taxable  as  such,  but  it  must  pay  its  toll  like  other  com- 
merce, in  so  far  as  it  contributes  to  the  returns  received  from 
the  use  of  property  or  tiie  enjoyment  of  franchises.  The  thin 
disguise  of  the  phrase  "intangible  property,"  which  is  used  to 
cover  the  difference  between  the  original  or  replacement  cost 
of  tangible  property  and  its  so-called  value  in  use,  need  not 
fool  us.     A  tax  which  can  take  account  of  this  excess  is,  in  a 
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factual  seuse,  a  tax  on  interstate  eomnieree.  Such  taxes  are 
held  proper,  whatever  the  subject  on  wliich  they  are  formally 
imposed,  provided  that  subject  is  not  interstate  commerce.  It 
may  be  property  or  local  business  or  the  })rivilege  of  engaging 
in  local  business.  All  that  the  court  insists  upon,  is  that  the 
value  contributed  by  interstate  commerce,  shall  not  be  tapped 
by  cumulative  taxes.  If  it  has  been  levied  on,  through  the 
medium  of  a  property  tax,  it  cannot  be  reached  again  by  any 
form  of  business  tax.  But  a  state  may  choose  anj^  one  of  the 
alternative  methods  of  reaching  in  fact,  what  it  cannot  toueli 
by  name. 

Now  for  the  question  how  this  value  contributed  by  inter- 
state commerce  can  be  estimated.  Here  the  court  has  shown  a 
tolerant  attitude.  Net  income  and  property  devoted  to  the 
business,  are  unqualifiedlj^  approved.  Gross  receipts  may  be 
taken,  if  the  tax  measured  thereby,  is  in  lieu  of  all  taxes  on 
personal  property,  tangible  and  intangible.  They  cannot  be 
taken  if  the  tax  is  on  selected  occupations  and  is  in  addition 
to  taxes  on  chattels.  They  probably  cannot  be  taken  if  the 
tax  is  a  general  levy  on  all  incomes  in  addition  to  a  tax  on 
chattels.  Property  without  the  state,  must  be  excluded  from 
consideration,  unless  there  is  a  reasonable  limit  set  to  the 
annual  demand  and  the  tax  in  question  is  under  that  limit.  A 
specific  tax  is  approved,  pro"vided  it  is  not  too  high.  Just  what 
the  court  will  deem  too  high,  we  do  not  yet  know.  But  there 
are  plain  intimations  that  somewhere  it  will  draw  the  line. 
Whether  the  line  will  be  a  straight  one  or  will  undulate,  in 
accordance  with  the  situation  of  each  taxpayer,  is  more  un- 
certain. It  seems  quite  possible  that  the  court  will  overlook 
the  rare  exceptional  ease  if,  by  and  large,  the  state  has  been 
moderate  and  has  not  made  its  specific  demand  more  than  what 
would  have  to  be  paid  by  the  general  run  of  taxpayers  under 
the  ad  valorem  methods  of  assessment  tliat  have  been 
sanctioned. 

This  way  of  looking  at  the  decisions,  makes  them  fit  together 
fairly  well.  The  only  rough  edges  are  those  presented  by  the 
cases  sanctioning  the  ^Massachusetts  and  Virginia  statutes. 
The  best  justification  for  these  cases,  is  the  professed  hesi- 
tancv  of  a  court  to  declare  a  statute  unconstitutional,  unless 
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its  unconstitutionality  is  free  from  doubt.  The  best  explana- 
tion is  perhaps  to  be  found  in  the  lack  of  unanimity  wdth 
which  the  Massachusetts  statute  was  first  sustained.  Only 
four  of  the  judges  who  sat  in  the  Baltic  Mining  case,  had  par- 
ticipated in  the  Western  Union  case.  Justices  Holmes  and 
McKenna,  who  were  wdth  the  majority  in  the  Baltic  Mining 
case,  had  dissented  in  the  ^¥estern  Union  case ;  and  Chief 
Justice  Wliite,  who  wrote  a  concurring  opinion  in  the  earlier 
ease,  dissented  in  the  later  one.  This  indicates  that  some  old 
differences  of  opinion  had  not  fully  subsided  with  the  five  to 
four  vote  in  the  ^Vesterii  Union  case.  Mr.  Justice  Day,  how- 
ever, concurred  in  both  cases,  so  that  one  of  the  judges,  at  any 
rate,  thought  that  there  was  a  clear  distinction  between  a 
statute  with  a  maximum  provision  and  one  without.  Of  the 
five  new  judges  who  sat  in  the  Baltic  Mining  case,  Justices 
Lurton,  Hughes  and  Lamar  were  with  the  majoritj",  and 
Justices  Van  Devanter  and  Pitney  with  the  minorit3^  The 
opinions  of  the  court  in  the  Baltic  Mining  case  and  its  pre- 
decessors, afford  some  warrant  for  the  surmise  that  not  all  the 
judges  were  yet  perfectly  clear  in  their  attitude  towards  the 
problem  with  which  they  had  to  deal.  Or,  as  Mr.  Justice  Van 
Devanter  put  it,  in  the  Cudahy  Packing  case  a  year  ago: 
"In  some  instances  its  solution  has  been  attended  with  con- 
siderable difficulty,  for  while  the  general  principles  have  long 
been  well  settled  it  has  not  been  easy  to  apply  them  to  all  the 
varying  situations  presented."  "  In  estimating  the  merits  of 
the  applications  made  by  the  court,  it  must  be  borne  in  mind 
that  it  is  not  the  judicial  function  to  insist  on  a  model  tax  law. 
The  court  must  take  existing  systems  as  it  finds  them,  and  ap- 
prove all  that  is  not  fairly  plainly  inhibited  by  the  words  of 
the  Constitution  or  requirements  readily  deducible  therefrom. 
It  remains  to  consider  briefly  w^hat  corporations  are  entitled 
to  resist  the  methods  of  assessing  franchises  that  have  met 
with  disapproval.  Looney  v.  Crane  Co.*^  LocomohUe  Com- 
pany of  America  v.  Massachusetts,'^^  and  Tnternational  Paper 
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Co.  V.  Ma^ssachmetts  '°  establisli  that  the  aegis  of  the  Western 
Union  case,  protects  foreign  corporations,  engaged  iu  any 
kind  of  combined  local  and  interstate  commerce,  whether  trans- 
portation or  sales  and  manufacturing.  In  deciding  this,  no 
attention  was  paid  to  the  economic  effect  on  the  interstate 
business  of  withdrawal  from  local  business.  Though  the 
Western  Union  case  had  been  premised  in  considerable  part  on 
the  increased  cost  which  such  withdrawal  would  impose  on  the 
interstate  business  of  a  telegraph  company  using  the  same 
equipment  and  employees  for  both  kinds  of  commerce,  the 
Supreme  Court,  without  adverting  to  the  point,  regards  the 
decision  as  broad  enough  to  cover  situations  materially 
different. 

On  the  other  hand,  Kansas  City,  M.  d*  B.  B.  Co.  v.  StUes,^'^ 
definitely  refused  to  regard  the  Western  Union  case  as  appli- 
cable to  st^te  excises  on  domestic  corporations,  created  after 
the  enactment  of  the  statute  objected  to.  It  reiterated  and 
affirmed  ancient  doctrine  that  incorporation  is  a  pri\TLlege, 
which  the  state  maj'  grant  or  withhold,  and  therefore  one 
which  it  may  grant  on  such  terms  as  it  chooses.  Whether  the 
decision  is  intended  to  be  confined  to  statutes  in  force  at  the 
time  the  corporation  draws  its  first  breath,  is  uncertain.  All 
that  was  actually  decided  was  that  the  birth  control  which 
a  state  may  practice  with  respect  to  a  domestic  corporation, 
gives  a  power  during  the  pre-natal  period,  to  impose  terms 
which  may  include  a  continuing  excise,  measured  by  total 
capital  stock,  with  no  maximum  limit.  The  state  which  creates 
a  corporation,  is  thus  allowed  an  authority  denied  to  other 
states  which  later  adopt  it.  The  natural  parent  has  more  con- 
trol than  the  foster  parent.  But  whether  this  control  con- 
tinues to  the  same  absolute  extent,  after  the  offspring  has  been 
fully  delivered,  is  not  settled.  For  the  opinion  in  the  Stiles 
case  seemed  to  be  grounded  maiuh^  on  the  argument  that  the 
railroads  comprising  the  consolidation  in  question,  ''cannot 
be  heard  to  complain  of  the  terms  under  which  they 
voluntarily  invoked  and  received  the  grant  of  corporate 
existence."  ^- 

"Note  11,  supra.  ^iNote  12,  supra. 

'*  242  U.  S.  Ill,  117.     It  must,  however,  also  be  noted  that  the  court 
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It  will  be  remembered  that  iu  the  Wester?i  Union  case,  some- 
thing -was  made  of  the  fact  that  the  complaining  foreign  cor- 
poration was  established  in  the  state  before  the  enactment  of 
the  unwelcome  statute.  And  all  the  later  excises,  declared 
invalid,  appear  to  have  been  imposed  after  the  admission  of 
the  corporation  to  the  state,  although  no  attention  is  paid  to 
this  point  in  the  opinions.  There  is  thus  room  for  a  conten- 
tion that  the  distinction  between  the  Stiles  case  and  the  Lomiey 
case,  is  not  between  domestic  and  foreign  corporations,  but 
between  statutes  in  force  when  the  corporation  first  comes 
into  existence  or  is  first  admitted  to  a  state,  and  those  enacted 
later.  But  the  opinions  of  the  court  indicate  that  it  is  more 
likely  that  domestic  corporations  may  complain  of  statutes 
placed  on  the  books  after  their  creation,''-'  than  tliat  foreign 

also  said  "we  find  ncithing  in  the  amount  or  character  of  the  tax  which 
makes  it  a  burden  upon  interstate  commerce,  and  so  beyond  the  author- 
ity of  the  state  to  impose"  (242  U.  S.  Ill,  120).  This  follows  a  state- 
ment that  "the  tax  is  not  of  the  character  condemned  in  Western  Union 
Telegraph  Co.  v.  Kansas,  and  kindred  eases. ' '  But  the  only  distinction' 
between  the  tax  in  the  Western  Union  case  and  that  in  the  Stiles  case, 
is.  that  the  former  was  imposed  on  a  foreign  corporation,  after  it  had 
been  duly  admitted  to  do  business,  while  the  latter  was  imposed  on  a 
domestic  corporation  at  the  time  it  came  into  existence.  Both  taxes  were 
measured  by  total  capital  stock,  with  no  maximum  limit.  Thus,  when 
the  court  says  that  it  finds  nothing  "in  the  character  of  the  tax"  in  the 
Stiles  case,  which  makes  it  a  burden  on  interstate  commerce,  it  evidently 
is  referring,  not  to  the  measure  of  the  tax,  but  to  its  incidence.  A  prac- 
tical consideration  in  favor  of  allowing  a  state  complete  latitude  in 
measuring  excises  on  domestic  corporations,  is  suggested  in  note  53,  below. 
*'  In  considering  whether  it  would  be  well  to  extend  to  domestic  corp6r- 
ations,  created  prior  to  the  enactment  of  the  law  complained  of,  the 
protection  accorded  to  foreign  corporations,  one  practical  distinction  be- 
tween foreign  and  domestic  corporations  should  be  borne  in  mind.  Forty- 
seven  states  may  tax  a  single  corporation  that  is  foreign  to  all  of  them. 
Only  one  state  may  tax  a  domestic  corporation,  as  such,  save  in  the 
instances  where  the  same  corporation  is  incorporated  in  more  than  one 
state.  If  this  one  state  is  too  exacting,  the  corporation  may  seek  a 
charter  from  some  more  lenient  neighbor.  There  is  some  reason,  there- 
fore, in  not  applying  to  domestic  corporations  the  rules  that  have  been 
found  desirable  to  protect  corporations  away  from  home.  This  may 
justify  the  court 's  action  in  holding  domestic  corporations  subject  to 
any  exaction  contained  in  the  law  under  which  incorporation  is  obtained. 
And  since  charters  may  be  surrendered  and  new  ones  obtained  elsewhere,  it 
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corporations  will  be  held  subject  to  all  demands  which  meet 
them  at  the  time  of  their  entrance  to  any  other  state  than  that 
to  which  they  owe  their  existence.^* 

Another  question,  still  unanswered,  is  whether  the  limita- 
tions on  excises  on  foreign  corporations,  engaged  in  combined 
local  and  interstate  business,  are  available  to  those  whose  busi- 

may  follow  that  increased  burdens  should  be  borne  so  long  as  the  charter 
is  retained.  Against  this  it  may  be  urged  that,  under  present-day  con- 
ditions, all  franchise  taxes  rest  on  a  basis  that  is  increasingly  artificial. 
The  conception  that  the  grant  of  a  charter,  is  a  gracious  favor,  for  which 
it  is  proper  to  charge  whatever  price  the  indulgent  state  may  choose,  no 
longer  fits  the  actual  facts.  In  so  far  as  it  is  more  profitable  to  do 
business  in  corporate  form  than  as  a  partnership,  this  increased  profit 
wiU  be  measured  by  earnings,  and  can.  therefore  contribute  its  due  share 
to  the  state  treasury  by  ordinary  occupation  or  business  taxes.  Against 
this  must  be  put  the  fact  that  often,  only  a  small  proportion  of  the 
earnings  will  be  derived  from  business  within  the  state  of  incorporation, 
and  so  the  bread  cast  on  the  waters  by  one  state,  will  return  to  an- 
other. But  every  state  in  which  business  is  done,  may  profit  from  any 
increase  in  earnings  within  that  state,  attributable  to  doing  that  busi- 
ness as  a  corporation,  and  this  the  state  of  incorporation  cannot  prevent- 
If  the  state  of  incorporation  relinquishes  to  its  neighbors  the  returns 
from  business  within  their  borders,  even  though  attributable  to  the 
charter  of  incorporation,  it  may  benefit  in  lite  manner  from  similar 
returns  from  foreign  corporations  derived  from  business  within  its 
own  confines.  The  impossibility  of  anything  approaching  an  exact 
estimate  of  the  separate  value  of  the  privilege  of  incorporation,  is  a 
fairly  strong  reason  in  favor  of  limiting  exactions  on  that  privilege  to 
those  of  a  police,  rather  than  of  a  fiscal  nature. 

»*If  the  court  had  been  minded  to  hold  foreign  corporations  subject  to 
exactions  in  force  when  they  entered  the  state,  it  might  have  made  that 
the  ground  of  its  decision  in  the  Eailway  Signal  case,  for  the  complain- 
ing corporation  was  not  regularly  established  in  business  in  Virginia,  and 
its  enterprise,  during  the  year  for  which  it  was  held  taxable,  appears  to 
have  been  distinct  from  earlier  ones  and  to  have  been  contracted  for 
after  the  enactment  of  the  unwelcome  tax.  But  not  since  the  Western 
Union  case,  has  there  been  any  hint  in  the  opinions  that  the  doctrine 
of  that  case  is  confined  to  foreign  corporations  admitted  to  the  state 
before  the  enactment  of  the  objectionable  law.  If  our  discussion  of  the 
problem  raised  by  the  Eailway  Signal  case  is  sound,  the  time  when  the 
tax  is  first  imposed,  has  no  legitimate  bearing  on  the  question  whether 
it  is  an  unlawful  regulation  of  interstate  commerce.  It  might  be 
pertinent  to  questions  raised  under  the  due  process  clause,  so  long  as 
something  remains  of  the  notion  that  the  power  of  a  state  to  exclude 
a  foreign  corporation  from  local  business  is  an  absolute  one. 
17 
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iiess  is  wholly  intra-state.  This  depends  upon  whether  the 
due-process  clause  alone  is  sufficient  to  support  objections  that 
have  been  declared  well-founded  on  the  due-process  and  com- 
merce clauses  together.  Is  the  due-process  clause  a  inde- 
pendent foundation,  or  only  a  flying  buttress?  The  actual 
decisions  do  not  tell  us.  And  inference  from  the  opinions  is 
risky.  It  is  true  that  the  Chief  Justice,  in  Looney  v.  Crane 
Co.,^^  after  saying  that  the  Texas  statutes,  ' '  intrinsically  and 
inherently  considered  .  .  .  were  direct  burdens  on  interstate 
commerce,"  added:  ^'and  ynoreover  exerted  the  taxing  au- 
thority of  the  state  over  property  and  rights  that  were  wholly 
beyond  the  confines  of  the  State  and  not  subject  to  its  juris- 
diction mid  therefore  constituted  a  taking  without  due  pro- 
cess.'^ ^^  This  seems  to  put  the  due-process  objections  on  an 
independent  footing,  and  so  to  afford  ample  warrant  for  the 
assumption  that  the  court  means  to  overrule  Horn  Silver  Min- 
ing Co.  V.  New  York/''  which  declared  that  the  Constitution 
left  a  state  unfettered  in  measuring  franchise  taxes  on  foreign 
corporations  not  engaged  in  interstate  commerce. 

But  thei'e  is  something  else  to  be  taken  account  of.  The 
Chief  Justice  also  observed  that  the  Texas  tax  "exerted  a 
power  which  the  state  undoubtedly  possessed."'*  He  then 
adds  that  the  sole  contention  "upon  which  the  acts  can  be 
sustained  is  that,  although  they  ex;erted  a  power  which  could 
not  be  called  into  play,  consistently  with  the  Constitution  of 
the  United  States,  they  were  yet  valid  because  they  also  exer- 
cised an  intrinsically  local  power."  ^^  The  contention,  thus 
stated,  is  then  said  to  be  based  upon  ' '  the  assumption  that  the 
limitations  of  the  Constitution  of  the  United  States  are  not 
Ijaramount.  .  .  ." '''^  With  the  merits  of  the  argumentation, 
I  am  not  here  concerned.  It  is  enough  for  our  present  pur- 
pose, to  point  out  that  in  the  Stiles  case,  the  "intrinsically 

**Note  11,  supra. 
S6  245  U.  S.  178,  187. 
^'Note  2,  supra. 
^245  J.  S.  178,  187. 
59  Ibid. 
«»7ft,V7. 
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local  power"  over  domestic  corporations,  was  found  strong 
enough  to  warrant  the  tax  which  in  the  Looney  case  was  de- 
clared "intrinsically  and  inherently"  vicious  and  not  justified 
by  the  "intrinsically  local  power"  over  foreign  corporations. 
These  opposed  "intrinsics"  present  the  problem  of  the  ir- 
resistible force  meeting  the  immovable  body.  So  far  as  theory 
goes,  it  is  a  toss-up  which  wins.  So  it  may  later  be  declared 
that  the  power  over  foreign  corporations,  not  engaged  in 
interstate  commerce,  is  enough  stronger  than  that  over  cor- 
porations doing  a  combined  local  and  interstate  business,  to 
justify  a  tax  on  the  former  that  would  deny  due  process  of 
law  to  the  latter.^  ^  The  possibility  perplexes,  but  it  perplexes 
no  more  than  the  task  of  reconciling  the  theory  applied  to 
domestic  corporations  with  that  held  to  govern  those  of  an- 
other state.  The  difficulty  will  persist  so  long  as  the  court 
continues  to  apply  now  one  premise,  and  now  another.  Not 
until  more  options  are  closed,  can  one  state  the  law  on  points 
beyond  those  fixed  by  the  actual  adjudications. 

Though  the  Western  TJnioni  case  has  passed  its  ninth  anni- 

61  See  note  53,  supra.  In  this  connection  attention  should  be  called  to 
Equitable  Life  Society  v.  Pennsylvania,  (1915)  238  U.  S.  143,  which  sus- 
tained, on  special  pounds,  a  tax  on  a  foreign  insurance  company,  without 
adverting  in  any  way  to  the  theory  of  the  Ham  Silver  Mining  Case,  note  57, 
supra,  that  since  the  state  might  exclude  a  corporation  not  engaged  in  in- 
terstate commerce,  it  might  tax  it  as  it  pleased.  This  affords  some  warrant 
for  the  belief  that  the  court  is  now  prepared  to  extend  to  foreign  corpor- 
ations, engaged  solely  in  local  business,  the  same  protection  that  it 
accords  to  those  who  can  plead  the  commerce  clause  as  well  as  the  Four- 
teenth Amendment.  But  against  this,  must  be  noted  the  fact  that  the 
state  did  not  contend  for  any  unlimited  power  and  that  the  court,  in 
sanctioning  the  special  grounds  on  which  the  statute  was  rested  in 
argument,  did  not  thereby  negative  the  existence  of  broader  grounds. 
Mr.  Gerard  Henderson  in  his  recent  volume  on  Tlie  Position  of  Foreign 
Corporations  in  American  Constitutional  Law  (Cambridge,  Harvard  Uni- 
versity Press,  1918),  contends  strongly  that  the  Supreme  Court  must 
apply  to  aU  foreign  corporations  the  doctrine  that  it  has,  of  later  years, 
been  developing  and  applying  to  corporations  engaged  partly  in  inter- 
state commerce.  Mr.  Henderson  states  his  case  ably,  and  it  is  to  be 
hoped  that  the  Supreme  Court  wiU  foUow  his  suggestions,  but  it  seems 
far  from  certain  that  it  will  do  so.  For  a  consideration  of  Mr.  Hender- 
son's discussion  and  a  statement  of  the  reasons  why  it  is  not  conclusive, 
see  33  Political  Science  Quarterly  549. 
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versaiy,  there  is  still  ample  room  for  dispute  as  to  what  cor- 
porations its  doctrine  protects.  The  later  decisions  throw  less 
light  on  this  problem  than  on  the  question  of  what  methods 
of  assessment  the  protected  corporations  can  successfully  re- 
sist. The  hand  which  mathematics  lends  us  in  dealing  with 
the  assessment  problem,  does  not  aid  us  in  our  difficulties 
with  the  other.  In  defaidt  of  mathematics,  I  have  been  some- 
what drawn  into  the  vortex  of  theory,  in  spite  of  my  desire 
to  stay  out.  The  dip  shows  that  the  theories  have  pointed  in 
different  directions,  and  that  the  court  has  applied  a  premise 
in  one  case  which,  in  another,  it  stigmatized  as  based  on  the 
assumption  that  the  limitations  of  the  Constitution  are  not 
paramount.  So  long  as  the  right  hand  can  be  kept  from 
knowing  what  the  left  hand  doeth,  and  either  hand  may  be 
picked  for  settling  the  yet  undetermined  issues,  the  uncer- 
tainties will  continue.  Something  else  than  inexorable  and 
ineluctable  theory  is  shaping  the  course  of  the  decisions. 
Practical  considerations  may  harmonize  the  cases  which  can- 
not be  reconciled  on  the  theories  expressed  in  the  opinions.^ - 
The  court  is  evidently  feeling  its  way  and  hampering  its  future 
action  as  little  as  possible.  This  may  be  .justified  by  prac- 
tical wisdom,  but  it  is  disturbing  to  those  who  would  know 
their  powers  and  their  obligations,  without  recourse  to  a  law- 
suit. It  must  be  equally  disturbing  to  those  who  cherish  the 
conception  that  the  principles  of  the  law  are  eternal  and  uni- 
versal, readily  discoverable  by  right  reason  and  easily  to  be 
appKed  by  a  mechanical  logic.  The  former  ma}'  look  forward 
to  the  time  when  their  difficulties  will  be  ended  by  future 
decisions.  The  latter  can  only  hope  to  pass  from  one  vexation 
to  another,  until  they  recognize  that  law  is  not  pure  and  simple 
doctrine,  automatically  operating  without  friction,  but  is  the 
work  of  human  beings,  vested  with  judicial  authority,  who 
seek  to  make  wise  practical  adjustments  of  competing  con- 
siderations. 

Chairman  Holcomb:  That  concludes  the  series  of  papers 
which  were  in  a  way  related,  namely,  constitutional  aspects 

*2See  note  53,  supra. 
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of  taxation;  observations  on  railroad  taxation  under  federal 
control  and  state  excises  on  foreign  corporations.  I  thought 
those  naturally  fell  together.  It  occurs  to  me  that  there 
might  be  some  general  discussion  desired  on  something  in  these 
previous  papers.  I  see  before  me  some  very  eminent  constitu- 
tional la^vyers,  and  some  gentlemen  who  serve  on  boards  that 
have  not  only  the  taxing  power  but  the  rate-making  power. 
I  also  see  a  gentleman  who  can  give  us,  I  think,  some  inter- 
esting observations  on  some  of  his  experiences  with  federal 
railway  control  administration.  I  wonder  if  Commissioner 
Merrill  would  tell  us  about  the  dealings  he  had  with  respect 
to  taxation  of  gross  receipts.  It  is  an  interesting  subject  and 
might  recall  to  other  gentlemen  something  they  might  have 
had  in  their  experience. 

J.  J.  ]\1errill  of  New  York  :  Gentlemen  of  the  conference, 
it  seems  almost  as  though  Mr.  Holcomb  has  dug  up  a  piece  of 
the  dead  past. 

So  far  as  the  position  in  New  York  state  was  concerned,  it 
came  about  in  this  way.  In  August  of  last  year  the  state  tax 
department  was  confronted  with  the  issuance  of  certain  orders 
by  the  federal  railroad  administr'ation,  that  the  railroads 
should  not  make  any  reports  upon  their  capital  stock  or  their 
gross  earnings  to  any  of  the  states.  If  they  had  filed  their 
reports  they  should  recall  them,  if  possible.  If  they  could  not 
recall  them,  they  should  file  affidavits  claiming  that  they  were 
not  taxable  and  in  any  event  they  should  decline  to  pay  the 
tax.  Perhaps  some  of  you  gentlemen  had  some  experience 
with  Order  No.  38. 

I  must  confess  that  to  me,  a  young  man  just  starting  out  in 
life,  the  problem  looked  a  little  serious.  As  I  thought  it  all 
over,  I  seriously  questioned  in  my  mind  whether  the  federal 
government  could  take  away  from  the  state  of  New  York  the 
power  to  tax  the  creature  of  its  own  creation.  The  railroads 
doing  business  in  the  state  of  New  York  Avere  either  doing 
business  under  the  authority  of  a  charter  gi'anted  by  the  people 
of  the  state  or  under  a  reciprocal  arrangement  with  the  rail- 
road powers  of  other  states.  After  thinking  it  all  over  I  made 
up  my  mind  that  before  I  refused  or  declined  to  collect  any 
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gross  earnings  taxes  or  capital  stock  taxes,  I  would  see  just 
what  the  position  of  the  federal  railroad  administration  was. 
Of  course  I  did  not  blame  them  seriously ;  they  needed  money ; 
but  we  needed  money.  It  meant  a  loss  of  three  and  one-half 
millions  of  dollars  to  the  state  of  New  York  if  the  position 
the}'  assumed  was  the  correct  position.  To  meet  the  situation 
I  got  hold  of  the  federal  law  on  the  subject.  I  examined  the 
discussion  of  the  provisions  of  the  act  in  the  senate  and  I 
came  to  the  conclusion  that  section  15  of  that  act  was  put 
there  for  some  purpose,  and  that  that  section  provided 
that  it  was  not  the  intention  of  the  federal  act  to  amend  or 
to  in  any  way  decrease  the  power  of  the  states  with  relation 
to  the  taxation  of  the  property  of  these  corporations  or  their 
rights  to  operate  as  common  carriers.  I  found  that  Senator 
Frelinghuysen  of  Ncav  Jersey,  who  drafted  section  15  of  the 
act,  stated  specifically  upon  the  floor  of  the  United  States 
senate,  that  it  was  put  in  there  with  the  express  idea  of 
reserving  to  the  several  states  in  the  uuiou  the  power  to  tax 
capital  stock  or  gross  earnings,  or,  in  other  words,  the  prop- 
erty and  profit  of  the  transportation  company,  and  I  found 
that  he  stated  upon  the  floor  of  the  senate  also  that  he  had 
talked  with  the  director  general  of  railroads  and  the  director 
general  had  stated  to  him  that  under  the  federal  act  the  federal 
government  did  not  become  the  owner  of  the  railroads  but  the 
mere  user  of  the  railroads  although  he  said  that  Governor 
Edge  of  New  Jersey  and  some  of  the  more  prominent  citizens 
of  that  state  had  some  doubt  about  the  position  of  the  director 
general.  Nevertheless  that  established  the  plain  intent  of  the 
insertion  of  section  15  in  the  federal  act.  It  provided  that 
the  law  did  not  permit  interference.  It  specifically  prohibited 
interference  with  anything  that  had  to  do  with  the  transpor- 
tation of  troops  or  army  supplies  and  some  other  matters. 
But  it  specified  that  it  would  not  interfere  with  the  taxing 
power,  and  having  concluded  that  that  law;  meant  just  what 
it  said,  when  one  of  our  large  railroads,  through  its  solicitor, 
came  to  the  state  tax  department  and  wanted  to  know  what 
position  the  state  was  going  to  take  in  the  matter — it  hap- 
pened that  he  came  to  me — I  told  him  we  were  going  to  collect 
the  tax.     He  said,  "We  cannot  make  the  reports;  the  federal 
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government  has  got  the  books. ' '  I  said,  ' '  Then  you  had  better 
persuade  the  federal  government  to  let  you  have  them  long 
enough  to  make  the  reports ;  because  if  you  do  not,  we  shall 
have  to  fix  the  tax  without  any  reports."  After  a  little  dis- 
cussion I  found  that  the  railroad  companies  were  perfectly 
willing  to  make  these  reports  themselves  but  they  had  been 
warned  not  to  make  them.  The  solicitor  for  another  railroad 
company  sent  in  a  copy  of  General  Order  38  and  asked  the 
position  of  the  department  in  relation  to  that  order.  If  I  had 
known  that  I  should  be  asked  to  make  any  remarks  upon  this 
subject  today  I  would  have  been  pleased  to  have  brought  along 
a  copy  of  that  letter.  But  the  outcome  of  it  was  that  the 
railroad  companies  in  our  state  finally  got  together  and  notified 
the  general  solicitor  for  the  federal  railroad  administration 
that  in  their  judgment  the  position  of  the  state  tax  depart- 
ment was  correct.  Then  the  railroad  companies  made  their 
reports,  but  made  them  under  protest  as  they  were  ordered  to 
do.  However,  so  far  as  I  know  all  the  railroad  companies  in 
New  York  state  have  paid  their  taxes.  We  had  quite  a  con- 
siderable correspondence  from  other  states.  Apparently  the 
federal  railroad  administration  attempted  to  work  the  same 
scheme. 

This  is  a  little  aside  and  I  perhaps  ought  to  beg  your  par- 
don for  mentioning  it,  but  it  seems  to  me  that  this  thing  throws 
a  little  light  on  the  possibilities  of  mixing  up  federal  and  state 
taxation.  The  general  policy  of  such  a  mix-up  as  that,  would 
be  that  the  federal  government  would  take  all  there  is  worth 
having  and  the  states  would  have  to  get  along  with  what  they 
could  get,  in  my  judgment.  They  are  perfectly  ^villing  to 
take  what  income  they  can  get  from  any  source  they  can  get  it 
and  to  give  back  to  you  some  old  sock  in  the  way  of  some 
good-roads  money,  if  the  roads  haven't  already  been  built,  and 
if  you  need  it ;  and  they  do  other  things  in  the  same  way.  I 
do  not  know  that  I  have  anything  further  I  can  say,  gentle- 
men, that  would  throw  any  light  on  this.  It  is  a  matter  that 
is  past,  and  God  knows  that  we  in  New  York  state  collected 
three  and  one-half  millions  of  tax  and  are  enjoying  the  fruits 
of  it. 
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Chairman  Holcomb:  It  just  happens  to  occur  to  me  that 
there  is  another  interesting  sidelight  on  that  question.  Under 
that  federal  control  act  there  was  some  question  as  to  whether 
or  not  the  employees  were  federal  employees.  The  question 
has  just  been  decided  by  the  attorney  general.  The  opinion 
has  been  rendered  that  the  employees  are  federal  employees. 
That  means  that  a  vast  amount  of  income  will  be  removed  from 
taxation.     That  is  by  the  attorney  general  of  our  state. 

L.  E.  Thomas  of  Louisl^jnta  :  I  would  like  to  tell  a  little  of 
our  experience  with  the  railroad  administration,  on  the  ques- 
tion of  the  assessment  of  material  and  supplies.  We  have  a 
unit  of  value  on  trackage,  and  then  we  assess  the  real  estate 
as  a  separate  unit,  and  material  and  supplies,  rolling  stock, 
etc.  are  all  assessed  separately.  Last  December  when  the 
taxes  began  to  come  due  we  got  information  that  all  the  ma- 
terial and  supplies  belonging  to  the  United  States  government 
was  exempt  from  taxation.  "We  took  the  firm  position  that  it 
was  not,  that  it  belonged  to  the  railroads,  that  the  government 
bought  it  for  them,  and  therefore  they  owed  the  taxes.  ]Mr. 
PajTie  wrote  a  very  strong  letter,  perhaps  a  half  dozen  that 
were  ^^triolic ;  but  we  stood  pat  and  got  them  on  the  material 
and  supplies,  and  they  paid  just  as  they  always  did.  We 
are  up  against  the  same  proposition  this  year.  This  year  the 
railroads  have  refused,  sajang  under  instructions  from  ]Mr. 
Pa\Tie,  to  render  any  material  and  supplies  for  assessment  and 
taxation.  We  wrote  them  a  \evy  polite  and  courteous  request 
to  please  give  us  the  information  and  they  could  reserve  all 
their  legal  rights,  and  they  have  done  so.  I  do  not  know  what 
is  going  to  be  the  ultimate  result  at  the  end  of  this  year.  We 
are  not  giving  up  any  of  our  legal  rights. 

Another  thing,  a  question  that  struck  me  in  that  paper 
that  was  read  was  in  regard  to  the  collection  of  a  percentage 
of  gross  revenues  from  purely  state  business.  Our  state  would 
never  sanction  an  assessment  system  of  that  character,  for 
this  reason — and  I  think  you  will  find  some  others  in  a  similar 
position.  You  take  a  state  situated  like  we  are,  with  the  great 
port  of  New  Orleans  at  the  mouth  of  the  Mississippi,  The 
L,  &  N,  railroad,  the  Illinois  Central  have  a  little  mileage  in 
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there,  ouly  about  15,  80  or  90  miles.  The  local  business  is 
appareutly  small,  yet  the  business  that  comes  to  that  great 
port  is  enormous.  The  shipping  business  is  tremendous.  That 
is  what  makes  these  great  railroads  go  in  there.  Now  then, 
to  confine  us  to  gross  earnings  on  that  short  mileage,  we 
would  never  sanction  that  position  at  all.  It  might  suit  some 
of  these  states  with  large  mileage ;  but  situated  as  we  are,  it 
would  not  suit  us  at  all.  We  are  not  taking  this  position 
from  a  selfish  standpoint,  but  from  what  we  think  is  an  equit- 
able standpoint.  We  think  that  port  draws  the  interstate 
business  down  through  this  country,  therefore  we  ought  to  at 
least  receive  a  proportionate  share  of  the  benefits  derived 
therefrom,  and  for  that  reason  we  make  the  assessment  as  we 
do.  While  it  is  on  the  mileage  basis  and  unit  of  value,  we 
take  into  consideration  the  enormous  earnings  that  these  big 
systems  get  by  reason  of  the  port  facilities  they  have  at  New 
Orleans. 

Chairman  Holcomb  :  There  is  another  gentleman  here  rep- 
resenting a  state  that  is  situated  that  way,  perhaps  more  so, 
— ]\Ir.  Jess  of  New  Jersey. 

F.  B.  Jess  of  New  Jersey  :  Mr.  Chairman,  I  can  only  voice 
adherence  to  what  the  gentleman  from  Louisiana  has  said.  He 
said  it  so  much  more  strongly  than  I  could  that  I  am  willing 
to  stand  on  the  record.  As  Mr.  Beattie  was  reading  Mr. 
Gray's  paper  the  suggestion  was  made  in  the  paper  that  only 
the  gross  receipts  upon  intrastate  business  be  taxed.  That 
wouldn  't  work  satisfactorily  in  New  Jersey.  This  is  the  situ- 
ation we  have.  ^lost  of  our  transportation  lines  are  inter- 
state lines  coming  from  Pennsylvania  and  from  New  York, 
with  a  great  port  at  Jersey  City.  I  agree  with  the  gentleman, 
that  we  would  not  take  that  limited  taxation,  not  from  the 
standpoint  of  selfishness  but  from  the  standpoint  of  equity. 
We  think  the  state  is  entitled  to  some  of  the  benefits  that  the 
railroads  receive  by  reason  of  the  location  of  the  great 
terminals. 

I  want  to  say  one  other  thing  while  I  am  on  my  feet,  ^Mr. 
Chairman,  and  that  is,  it  must  be  apparent  to  the  gentlemen 
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who  heard  Mr.  Merrill  speak,  that  something  good  can  come 
out  of  New  Jersey.  When  the  federal  control  bill  was  intro- 
duced our  then  Governor  Edge,  who  is  now  a  member  of  the 
United  States  senate — he  is  very  much  on  the  job  about  those 
things — got  a  copy  of  the  bill  and  referred  it  to  the  state 
tax  department.  He  wanted  to  know  whether  under  that 
bill  there  was  any  danger  that  the  New  Jersey  power  to  tax 
the  railroads  would  be  taken  away.  We  read  it  over  and  we 
said  that  specifically  there  didn  't  appear  to  be  any  danger  but 
we  thought  to  be  on  the  safe  side  an  amendment  should  be 
drafted  and  introduced.  It  was  the  result,  I  think  largely  at 
least,  of  the  initiative  of  Governor  Edge,  that  the  amendment 
was  put  into  the  bill  introduced  by  Senator  Frelinghuyseu, 
and  finally  passed,  which  made  a  special  reservation  of  the 
states'  rights  to  tax  the  railroads.  We  have  been  going  along 
very  nicely  in  New  Jersey  with  our  railroad  taxation  under 
federal  control.  We  have  had  several  appealing  letters  from 
Mr.  PajTie  in  which  he  has  asked  us  to  deal  justly  with  them 
and  we  have  tried  to  deal  justly.  While  the  war  was  on  there 
was  substantially  no  increase  in  the  railroad  assessments,  as 
compared  with  the  preceding  year;  but  this  year,  under  the 
operation  of  the  average  tax  rate  of  the  state,  which  applies 
to  the  main  line  and  the  franchises  of  the  railroads,  they  will 
pay  I  think  about  two  million  dollars  more  than  they  did 
last  3^ear. 

Chairman  Holcomb  :  I  do  not  know  that  it  is  quite  fair — 
it  is  difficult  to  understand  fully  a  paper  of  that  length — to 
assume  that  Mr.  Gray  intended  to  limit  the  state  in  the  way 
that  has  been  suggested.  T  got  the  idea  that  he  would  limit 
the  base  to  intrastate  earnings  and  yet  enable  bringing  the 
taxes  up  to  what  they  were  in  the  typical  year.  That  is  the 
impression  I  got. 

G.  C.  Gale  of  Illinois  :  I  would  like  to  ask  the  gentlemen 
from  New  Jersey  and  Louisiana  where  the  interference  in  the 
suggestion  of  ]\Ir.  Gray  comes  in,  in  view  of  the  fact  that  at 
the  present  time  they  cannot  levy  any  tax  on  interstate  earn- 
ings, on  those  things  that  go  through  the  state  and  that  come 
there  by  reason  merely'  of  their  being  ports.     It  seems  to  me 
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]VIr.  Gray's  suggestiou  gives  them  all  they  can  legitimately 
get  at  the  present  time. 

Mr.  Jess  :  Perhaps  I  ought  to  say  this  in  explanation  of  my 
position.  We  are  not  as  it  stands  now,  especially  interested 
in  the  gross  receipts  tax  because  we  do  not  raise  our  railroad 
revenues  in  that  way.  But  offhand,  if  I  understand  the  sug- 
gestion made  by  Judge  Gray,  the  result  would  be,  eventually 
at  least,  to  greatly  reduce  railroad  revenues  in  the  state  of  New 
Jersey,  and  it  has  seemed  to  me,  speaking  offliand,  that  the 
railroads  that  are  using  the  state,  that  are  passing  through  the 
state,  that  are  using  the  great  terminal  properties  at  the  New 
York  harbor,  are  taking  vast  quantities  of  land  out  of  general 
use,  that  it  would  not  be  fair  to  penalize  the  state  because  of 
its  geographical  location. 

Mr.  Thomas  :  I  would  say  in  answer  to  the  gentleman  that 
we  have  no  system  of  gross  profits  in  our  state.  We  use  a 
unit  of  value  and  assess  upon  a  mileage  basis  and  we  could 
never  on  a  mileage  basis  get  the  railroads  to  pay  what  we 
consider  a  fair  proportion  that  we  ought  to  get  of  interstate 
business.  We  would  be  opposed  to  a  change  in  our  system  by 
going  to  this  new  proposition,  which  would  give  us  a  loss  of 
revenue.  While  a  good  many  of  us  were  in  favor  at  one 
time,  possibly,  of  government  ownership  of  railroads,  I  think 
about  90  per  cent  of  our  folks  now  want  the  railroads  to  go 
back  in  private  hands. 

CHi\.iRMAN  HoLCOMB :  I  do  not  think  the  gentleman 's  ques- 
tion has  fairly  been  answered  yet.  Do  you  feel  that  it  has 
been  answered? 

Mr.  Gale  :  I  do  not. 

Mr.  Armson  :  We  impose  the  tax  on  railroads  based  on  their 
intrastate  business  and  on  a  proportionate  part  of  their  inter- 
state business.  We  do  now  therefore  impose  a  tax  on  the 
proportion  of  the  interstate  business  derived  from  the  mile- 
age operated  in  the  state  compared  with  the  entire  mileage, 
and  that  has  been  sustained. 
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Chairm-us^  Holcomb  :  Does  that  partially  meet  your 
question  ? 

Mr.  Gale  :  I  cannot  see  the  objections  made  to  Judge  Gray 
on  this  proposition  for  this  reason.  As  I  understood  his  sug- 
gestion, and  it  seems  to  me  one  of  the  things  that  ought  to 
be  talked  about  in  a  tax  conference,  it  was  that  the  state 
should  be  permitted  to  tax  the  real  estate,  the  tangible  im- 
movables, at  their  regular  rate,  and  that  is  all  any  state  has 
a  right  to  apply  to  any  property  within  that  state,  no  matter 
whether  it  needs  money  or  not;  that  is  all  it  is  honestly  en- 
titled to  do.  Then  he  proposes  to  take  the  previous  typical 
year,  what  they  had  got  out  of  other  forms  of  railroad  taxa- 
tion and  permit  them  to  secure  the  same  amount  in  the  aggre- 
gate by  a  leA^  at  the  necessary  rate,  against  the  intrastate 
earnings,  and  I  cannot  see  why  that  isn't  a  fair  suggestion, 
and  why  it  does  not  meet  the  objections  that  have  been  urged 
here. 

Chairman  Holcomb  :  I  am  glad  you  made  that  clear. 

George  G.  Tunell  of  Illinois  :  This  problem  presents  itself 
to  the  railroads  here  as  a  proposition  of  an  upper  and  nether 
extremity.  Illinois,  and  California,  and  perhaps  Texas  to 
some  extent,  look  upon  Chicago  and  Galveston  and  San  Fran- 
cisco as  favored  locations  for  terminals.  Eepresentatives  of 
what  is  sometimes  called  the  arid  section  look  upon  their 
location  as  a  favored  location.  In  other  words,  if  you  want 
to  go  by  a  good  route  from  Chicago  to  Los  Angeles  you  would 
travel  through  the  great  state  of  Arizona,  and  the  state  of 
Arizona  looks  upon  itself  as  favored  by  nature,  in  the  same 
sense  that  the  citizens  of  New  York  look  upon  a  location  about 
the  lower  Hudson  as  being  favored  by  God.  In  any  case  both 
parties  are  taking  as  much  as  they  possibly  can. 

Mr.  Thomas  :  I  do  not  feel  like  sitting  quiet  in  response  to 
our  good  friend  over  here  (Mr.  Gale).  I  want  to  assure  him 
that  we  do  not  want  anything  but  what  is  honest  to  com- 
mence with,  but  we  believe  that  when  the  L.  &  N.  railroad, 
which  is  a  great  system,  does  not  collect  practically  a  nickel  of 
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business  on  purely  state  business — it  runs  through  the  swamps 
down  there,  from  ^Mobile,  across  the  bridges  and  runs  into  New 
Orleans,  with  not  a  station  or  anything  near  there — I  don't 
suppose  its  state  earnings,  confined  purely  to  the  state,  are  a 
nickel,  hardly, — if  we  were  confined  to  that  principle  of  col- 
lecting our  revenue,  based  on  the  gross  earnings  inside  of  the 
state,  we  would  not  get  a  cent  a  year.  "We  believe  we  should 
have  a  proportionate  share,  along  the  lines  demanded  by  Judge 
Armson  of  Minnesota — not  a  disproportionate  one.  We  do 
that  on  a  rule  we  have  adopted  and  which  the  legislature  en- 
acted into  law  by  taking  the  proportionate  mileage  that  is 
operated  in  Louisiana,  taking  the  gross  mileage  of  the  entire 
unit,  and  the  gross — practically  the  gross — and  working  it  out 
on  a  basis  that  is  upheld  and  thus  get  our  proportionate 
share.  It  is  true  that  we  are  speaking  theoretically  and  not 
practically  becatise  the  system  is  not  in  operation.  We  were 
simply  discussing  a  theoretical  system  to  be  put  in  effect  and 
which  is  not  in  effect  at  the  present  time,  and  therefore  I  said 
it  would  not  suit  our  section  of  the  country  to  confine  us  to 
only  a  proportionate  share  of  the  earnings  of  the  railroads. 
We  are  claiming  that  we  should  have  in  this  system  fixed  on 
a  percentage  of  gross  earnings,  a  proportionate  share  of  that 
interstate  business  as  well  as  that  confined  to  strictly  within 
our  owTi  borders.     That  is  the  whole  proposition  in  a  nut  shell. 

Mr.  Merrill:  It  seems  to  me  that  a  gross  earnings  tax  is 
the  most  impossible  tax  you  can  exercise,  for  this  reason, — 
without  any  sliding  scale  of  rates  you  cannot  make  any  equit- 
able taxation  on  two  railroad  companies  one  of  which  earns 
considerably  more  than  the  other.  And  you  have  still  an- 
other difficulty  on  intrastate  business.  You  take  the  st-ate 
of  New  York,  and  I  am  using  that  state- because  it  is  familiar 
to  me :  you  have  the  New  York  Central  Railroad  company 
which  itself  hasn't  a  mile  of  line  outside  of  the  state.  Its 
business  comes  through  from  the  west,  begins  at  Buffalo  and 
ends  at  New  York  City,  so  far  as  the  Central  is  concerned.  On 
the  other  hand  you  have  the  Erie  railroad,  coming  through 
from  the  west,  passing  through  the  southern  part  of  New 
York  until  it  finally  passes  below  the  Pennsylvania  state  line. 
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back  into  New  York,  and  down  into  Pennsylvania, — and  its 
terminal  as  a  matter  of  fact  is  in  the  state  of  New  Jersey.  Now 
the  result  is  that  to  put  a  flat  rate  on  those  two  roads  puts  an 
excessive  tax  upon  the  New  York  Central  as  compared  with 
the  Erie  Railroad.  As  a  matter  of  fact  it  penalizes  the  New 
York  Central  in  favor  of  other  railroads  in  the  state  of  New 
York  because  there  is  no  railroad  which  passes  into  our.  state 
without  crossing  the  state  line.  You  have  another  thing. 
Take  an  example  of  where  a  road  earns  $10,000  per  mile  per 
year,  a  road  vdth  a  2  per  cent  adverse  grade  in  its  length, 
and  another  road  with  $2,000  per  mile  per  year  with  a  5  per 
cent  adverse  grade.  You  cannot  apply  the  flat  rate  reason- 
ably and  decently  to  those  two  conditions,  I  think  there  is 
very  serious  objection  to  any  gross  earnings  tax  that  can  be 
worked  out.  I  never  found  one  I  thought  was  equitable  as 
between  taxpayers. 

Chairman  Holcomb:  Instead  of  asking  Mr.  Steele  to  ex- 
plain why  it  is  and  how  it  is,  I  would  say  that  the  answer  to 
your  question  is  in  the  North  Dakota  Tax  Commission's  an- 
nual report. 

H.  H.  Steele  of  North  Dakota  :  In  North  Dakota  we  have 
a  situation  like  this.  I  don't  expect  to  add  anji:hing  to  all 
this  discussion  here  upon  railroads,  because  it  is  a  big  problem, 
but  in  the  state  of  North  Dakota  we  do  not  have  any  termin- 
als whatever.  We  think  in  common  with  Montana,  represented 
by  Friend  Edgerton,  and  South  Dakota,  that  we  are  a  pretty 
big  state.  We  produce  and  put  our  product  on  the  rail- 
roads. They  haul  it  a  few  miles  and  dump  it  into  the  other 
states,  so  we  do  not  take  kindly  to  the  gross  earnings  for  the 
allocation  or  distribution  of  railroad  taxes. 

Chairman  Holcomb  :  My  suggestion  was  not  that  you  speak 
of  it  for  allocation  purposes  but  that  as  you  recommended  the 
taxation  of  gross  earnings  which  the  Commissioner  objects  to, 
you  might  give  in  full  your  plan  and  method;  how  you  get 
around  his  objections. 

Oscar  Leser  of  Maryland  :  Just  a  word  in  answer  to  Com- 
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missiouer  ^len-ill  of  New  York.  It  may  be  an  advantage  to 
examine  the  law  of  Maryland  for  the  gross  receipts  tax  in 
Maryland.  "We  appreciated  that  it  would  be  inequitable  if 
applied  to  all  lines,  large  and  small,  so  we  have  a  rate  which 
applies  to  the  first  thousand  dollars  per  mile,  a  higher  rate  to 
the  next  thousand,  a  higher  rate  to  the  next  thousand,  and  so 
on,  graduated  in  that  way.  The  roads  which  have  the  heaviest 
earnings  are  equitably  treated  as  compared  with  those  who 
are  poor. 

jVIr.  Merrill  :  What  do  you  do  with  the  railroad  that  has  to 
buy  coal  to  run  over  a  6  per  cent  grade  and  one  that  has  to 
i-un  over  2  ? 

Mr.  Leser:  There  is  probably  no  system  of  gross  earnings 
which  would  be  theoretically  equitable  and  in  fact,  no  system 
of  property  taxation  is  theoretically  equitable.  You  tax  a 
man  on  his  home  whether  he  has  a  mortgage  on  it  or  not,  with- 
out regard  to  what  his  equity  is.     That  is  not  equitable  either. 

C.  M.  Zander  of  Arizona:  I  have  long  been  wondering 
whether  Arizona  could  ever  find  itself  in  accord  with  the  state 
of  New  York  but  at  this  time  I  believe  it  can.  I  think  the 
position  taken  by  the  gentleman  from  New  York  is  absolutely 
correct  on  gross  earnings,  and  it  seems  to  me  that  the  most 
equitable  way  of  basing  an}-  tax  on  earnings  is  on  net  earnings 
after  you  get  those  earnings.  As  to  terminals,  I  think  the  sug- 
gestion by  the  gentleman  from  Minnesota  covers  the  proposi- 
tion. While  they  do  not  translate  that  into  net  earnings  they 
use  the  same  method,  taking  the  mileage  in  the  state,  the 
state's  proportion  of  the  interstate  earnings  and  finding  the 
state  earnings  of  the  railroad  and  then  using  it.  In  Arizona 
we  capitalize  it.  I  think  anyway  this  whole  question  is  be- 
side the  mark,  IVIr.  Chairman.  The  situation  in  Mexico  is  such 
that  the  state  of  Arizona  is  very  soon  going  to  draw  the  line 
a  little  south  in  order  to  possess  itself  of  a  seaport.  When  it 
does  that,  aU  of  these  railroads  are  going  to  tear  up  their 
terminals  and  lines  and  move  them  to  that  seaport ;  and  there 
will  be  nothing  left  in  these  other  ports  to  discuss. 
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Chairman  Holcomb:  I  was  speaking  of  Professor  Powell's 
work  and  the  articles  he  wrote.  "We  are  fortunate  as  mem- 
bers of  the  association  in  being  permitted  to  secure  through 
the  auspices  of  this  association,  the  entire  series  and  I  think 
you  will  find  in  that  series  a  real  handbook  on  the  subject 
that  you  are  obliged  to  deal  with  constantly  in  your  work  in 
connection  with  the  taxation  of  corporations,  bringing  in  the 
subject  of  interstate  commerce  and  all  those  other  collateral 
problems.  Professor  Powell  proposed  to  me  that  if  the  as- 
sociation would  take  upon  itself  the  work  of  printing  a  cer- 
tain number  of  those  seven  articles  that  have  appeared  in 
recent  numbers  of  the  Harvard  Laiv  Review,  he  would  permit 
us  to  do  so  under  our  auspices  and  with  our  imprint  upon 
them.  I  at  once  saw  the  advantage  of  a  publication  of  that 
sort  which  could  be  issued  to  our  members  at  a  nominal  figure, 
and  in  the  June  Bulletin,  the  proof  of  which  I  have  before 
me,  you  will  find  an  article  describing  the  book  I  propose  to 
issue.  This  will  be  issued  this  month  at  one  dollar  each  for 
members,  because  I  always  like  to  give  the  members  a  little 
better  show  than  anybody  else.  The  outside  people  will  have 
to  pay  two  dollars.  So  that  if  j'ou  want  a  compilation  at 
your  elbow  of  all  the  decisions,  which  would  require  you  to 
search  the  digests  for  four  days,  you  ^viH  find  it  in  this  com- 
pilation which  will  soon  be  off  the  press, 

I  said  at  the  start  that  we  would  dispose  of  these  questions 
Avith  respect  to  corporations  and  then  go  on  and  take  up  the 
question  of  the  inheritance  tax,  which  was  substituted  for  the 
paper  on  Tax  and  Debt  Limitation  Laws  by  Mr.  Hoyt,  who 
was  not  able  to  get  here  in  time.  The  committee  on  inherit- 
ance taxation,  of  which  Mr,  Chambers  was  chairman,  pre- 
pared a  tentative  report,  a  report  to  be  used  as  the  basis  of 
discussion  of  the  members  when  they  reached  here.  Unfor- 
tunately not  all  the  members  are  here  and  it  was  not  thought 
desirable  to  use  that  report  as  a  committee  report.  The  sug- 
gestion was  made  by  ]\Ir.  Waring  who  has  the  report,  that  it  be 
presented  as  a  paper  for  discussion  and  the  recommendations 
vnW  therefore  be,  not  those  of  the  committee,  but  they  will  be 
Mr.  Waring 's  recommendations  and  will  furnish  an  opportun- 
ity to  bring  out  discussion,  Mr.  Waring  Avill  now  read  that 
paper. 
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Robert  A.  Warixg  of  California  :  I  regret  very  much  that 
Mr.  Chambers,  state  comptroller,  cannot  be  here  in  person, 
but  I  ^vill  do  my  best  to  present  this  matter.  ]\Ir.  Chambers, 
as  comptroller,  like  the  comptrollers  of  some  other  states,  has 
joint  authorit}"  over  the  inheritance  tax,  and  I  occupy  the 
position  of  attorney  in  these  matters.  While  all  of  the  mem- 
bers of  the  committee  are  not  present,  ]\Ir.  Brindley  is  here 
and  there  is  ^Ix.  Harrington,  who  has  charge  of  the  inherit- 
ance tax  work  under  the  tax  commission  of  Wisconsin,  who  I 
believe  will  be  able  to  contribute  something.  Judge  Cramer 
of  Connecticut  also  has  some  ideas  on  the  subject.  The  paper 
which  I  will  read  is  short  and  to  the  point.  It  has  in  mind 
some  definite  recommendations.  It  does  not  cover  the  whole 
field  of  inheritance  taxation  but  aims  to  cover  particularly  a 
pressing  problem  which  is  now  before  those  states  administer- 
ing the  inheritance  tax. 

INHERITANCE  TAXES 

JOHN  S.  CHAMBERS 
State  Comptroller  of  California 

[A  paper  prepared  for  consideration  by  the  Committee  on  Inheritance 
Taxes  of  the  National  Tax  Association.] 

At  the  first  meeting  of  the  National  Tax  Association  and  at 
everj'^  session  since,  except  the  last,  at  Atlanta,  a  resolution  has 
been  presented  and  carried,  protesting  against  the  enactment 
of  a  federal  inheritance-tax  act. 

At  the  Atlanta  meeting,  it  was  our  undivided  sentiment 
that  while  our  countrj-  was  engaged  in  a  world  conflict,  it  was 
but  becoming  that  we  refrain  from  sajdng  what  we  probably 
would  have  said  upon  this  subject,  had  we  spoken. 

Meanwhile,  the  federal  inheritance  tax  gives  promise  of  more 
permanency  than  ever.  And  tlie  question  is:  What  are  the 
states  going  to  do  about  it  ?  For  them,  or  for  us,  to  be  content 
vrith  the  mere  passage  of  resolutions  seems  useless.  It  is  time 
for  action.  It  is  but  fitting  and  wise  that  Ave  consider  care- 
fully and  advise  what  this  action  might  be,  to  the  end  that 
some  definite  movement  may  soon  be  made,  looking  to  an 
18 
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understandiug  between  the  states  and  the  nation  upon  this 
subject. 

Two  possible  solutions  present  themselves.  Obviously  one 
of  these  would  be  that  the  federal  government  be  induced,  or 
forced,  to  recede  from  its  present  position.  In  the  light  of 
recent  developments,  it  seems  idle  to  expect  the  national  gov- 
ernment to  voluntarily  withdraw.  On  the  other  hand,  the 
states  have  the  power  to  compel  observance  of  their  wish,  if 
they  would  but  unite  in  action.  And  for  many  reasons,  united 
action  or  the  passage  of  uniform  laws  upon  this  subject,  which 
we  have  so  long  urged,  seems  now  necessary  and  not  merelj^ 
desirable.  The  need  of  increased  revenue  is  becoming  a  more 
pressing  burden  upon  the  states.  The  inheritance  tax  has  be- 
come an  indispensable  source  in  many  of  the  states.  Even 
regardless  of  conflict  with  the  federal  government,  there  is 
pressing  need  of  united  action  to  prevent  the  evasion  which 
comes  by  shifting  by  the  wealthy,  from  one  state  to  another. 
Of  this,  we  will  speak  later. 

Having  plenary  power  to  regulate  and  control  the  devolu- 
tion of  property  within  its  confines,  the  states,  separately,  and 
most  certainly  when  acting  unitedly,  have  it  -within  their 
power  to  protect  themselves  from  being  crowded  out  of  this 
source  of  revenue.  This  power  to  regulate,  according  to  the 
great  weight  of  authority,  goes  even  to  the  extent  of  con- 
fiscation. So  the  state  might  crowd  its  tax  to  the  limit  of  the 
people's  endurance.  Then  there  might  be  no  margin  left  for 
the  national  government.  The  federal  courts  themselves  con- 
cede the  complete  power  of  the  state  regarding  the  laws  .of 
descent.  In  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
283,  at  Page  287,  the  United  States  Supreme  Court  said : 

"The  constitutionality  of  the  taxes  has  been  declared,  and  the  prin- 
ciples upon  which  they  are  based  explained  in  United  States  v.  Perkins, 
163  U,  S.  625  (citing  other  cases)  ...  It  is  not  necessary  to  review 
aU  these  cases  or  state  at  length  the  reasoning  by  which  they  are  sup- 
ported. They  are  based  on  two  principles:  1.  An  inheritance  tax  is  not 
one  on  property,  but  one  on  the  succession.  2.  The  right  to  take  property 
by  devise  or  descent  is  the  creature  of  the  law,  and  not  a  natural  right — 
a  privilege,  and  therefore  the  authority  which  confers  it  may  impose 
conditions  upon  it. ' ' 
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And  in  a  later  case,  Enowlton  v.  Moore,  178  U.  S.  41,  the  Su- 
preme Court  says,  at  Page  58 : 

' '  Of  course,  in  considering  the  power  of  Congress  to  impose  death 
duties,  we  eliminate  all  thought  of  a  greater  privilege  to  do  so  than 
exists  as  to  any  other  form  of  taxation;  as  the  right  to  regulate  suc- 
cession is  vested  in  the  states  and  not  in  Congress. ' ' 

And  the  decisions  of  the  state  courts  are  to  the  same  effect. 
In  Ferry  v.  Campbell,  110  Iowa  290,  we  note  the  following : 

' '  Therefore  testaments,  and  rights  of  inheritance  and  succession  are, 
as  Blackstone  says,  'all  of  them  creatures  of  the  civil  or  municipal  law, 
and  accordingly  are  in  all  respects  regulated  by  them. '  This  is  funda- 
mental doctrine,  and  it  is  no  doubt  true  that  there  is  nothing  in  our 
fundamental  law  to  prevent  the  legislature  from  taking  away  or  limiting 
the  right  of  testamentary  disposition  or  of  inheritance,  or  imposing  such 
conditions  on  its  exercise  as  it  may  deem  best  for  the  public  good." 

.  In  Eyre  v.  Jacob,  14  Grattan  422,  the  court  of  Virginia  says : 

' '  The  right  to  take  property  by  devise  or  descent  is  the  creature  of 
the  law,  and  is  secured  and  protected  by  its  authority.  The  legislature 
might,  if  it  saw  proper,  restrict  the  succession  to  a  decedent's  estate, 
either  by  devise  or  descent,  to  a  particular  class  of  his  kindred,  say  to 
his  lineal  descendants  and  ascendants;  it  might  impose  terms  and  con- 
ditions upon  which  collateral  relations  may  be  permitted  to  take  it;  or 
it  may  tomorrow,  if  it  pleases,  absolutely  repeal  the  statute  of  wills 
and  that  of  descents  and  distributions,  and  declare  that  upon  the  death 
of  a  party,  his  property  shall  be  applied  to  the  payments  of  his  debts, 
and  the  residue  appropriated  to  public  uses." 

In  Pullen  v.  Wake  County,  66  N.  C.  361,  the  court  says : 

' '  The  right  to  take  or  give  property  is  not  one  of  those  natural  and 
inalienable  rights  which  are  supposed  to  precede  all  government,  and 
which  no  government  can  rightfuly  impair.  There  was  a  time  when,  at 
least  as  to  gift  by  will,  it  did  not  exist;  and  there  may  be  a  time  again 
when  it  will  seem  wise  and  expedient  to  deny  it.  These  are  the  un- 
contested powers  of  the  legislature  upon  which  no  article  of  the  Con- 
stitution has  laid  its  hands  to  impair  them.  If  the  legislature  may 
destroy  this  right,  may  it  not  regulate  it?  " 

In  State  v.  Hamlin,  85  Maine  495,  it  is  held : 

' '  There  is  no  provision  of  our  constitution  or  that  of  the  United 
States,  which  secures  the  right  to  anyone  to  control  or  dispose  of  his 
property  after  his  death,  nor  the  right  to  anyone,  whether  kindred  or 
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not,  to  take  it  by  inheritance.     Descent  is  a  creature   of  statute,   and 
not  a  natural  right. ' ' 

The  courts  of  Wisconsin  seem  to  restrict  the  right  of  the 
state  in  Nunnenmacher  v.  State,  129  Wis.  190,  and  yet  the  fol- 
lowing language  of  the  decision  still  leaves  a  very  wide  dis- 
cretion to  the  legislative  power  of  the  state : 

"It  is  true  that  these  rights  are  subject  to  reasonable  regulation  by 
the  legislature;  lines  of  descent  may  be  prescribed;  the  persons  ■who 
can  take  as  heirs  or  devisees  may  be  limited;  collateral  relatives  may 
doubtless  be  included  or  cut  off;  the  manner  of  the  execution  of  wills 
may  be  prescribed,  and  there  may  be  much  room  for  legislative  action 
in  detennining  hoTV  much  property  shall  be  exempted  entirely  from  the 
power  to  wiU,  so  that  dependents  may  not  be  entirely  cut  off.  These 
are  all  matters  within  the  field  of  regulation. ' ' 

But  while,  under  the  Constitution  and  under  the  law,  the 
states  would  have  the  right  to  impose  maximum  inheritance 
tax  rates,  there  are  very  practical  obstacles  that  would  prevent 
them  from  doing  so  unless  they  act  in  concert  and  under  uni- 
form rates.  Otherwise,  wealth  which  is  easily  made  mobile, 
by  the  simple  device  of  incorporation,  would  shift  from  state 
to  state,  seeking  the  state  that  would  treat  it  most  leniently. 

Of  course,  it  is  only  the  very  wealthy  who  would  find  it 
worth  while  to  shift  about  to  avoid  the  tax  of  the  states. 
Where  both  state  and  federal  taxes  are  simultaneously  ap- 
plied and  each  one  more  than  merely  nominal,  the  stimulus 
to  evasion  is  as  strong  as  if  the  state  alone  were  the  cause. 
And  so  the  coming  of  the  federal  tax  makes  state  cooperation 
the  more  necessary. 

If  the  states  can  cooperate  between  themselves,  they  might 
also  cooperate  mth  the  federal  government,  and  this  is  the 
second  solution  which  suggests  itself. 

There  are  many  advantages  in  such  cooperative  action.  In 
the  first  place,  if  the  inheritance  tax  is  to  be  carried  to  its 
logical  conclusion  and  the  rates  graded  on  up  so  as  to  tax 
more  heavily  excessively  large  accumulations  of  wealth,  the 
largest  of  these  fortunes  can  best  be  reached  by  the  national 
government.  They  are  usually  national  in  their  scope.  There 
is  a  very  good  reason  for  taxing  the  upper  portion  of  an 
estate  that  exceeds  one  hundred  million  in  value,  at  higher 
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rates  than  would  be  applied  to  an  estate  of  but  few  millions. 
Frequently  estates  of  such  size  have  assets  in  a  number  of 
states.  Under  a  properly  coordinated  system  of  state  and 
federal  inheritance  taxation,  each  state  would  tax  the  property 
within  its  boundaries  at  moderate  rates.  But  the  federal  gov- 
ernment would  tax  the  estate  in  the  aggregate  and  at  ascend- 
ing rates  as  the  millions  increased. 

Under  such  a  system,  the  federal  government  might  well 
leave  it  largely  to  the  states  to  impose  the  tax  upon  estates  of 
a  value  less  than  say  five  or  ten  millions,  the  national  govern- 
ment imposing  a  light  tax,  with  large  exemptions,  upon 
estates  under  such  sum;  the  states  using  a  sliding  scale  of 
tax  which  would  reach  its  highest  point  at  the  figure  named; 
the  rates  imposed  by  the  states  being  much  lighter  than  those 
imposed  by  the  nation.  The  sliding  scale  of  the  federal  tax 
would  have  its  real  beginning  at  the  division  point  suggested. 

There  is  good  reason  to  believe  that  such  a  plan  would  be 
favorably  received  by  the  present  administration,  for  Presi- 
dent Wilson  in  his  recent  message  said : 

' '  The  tax  on  inheritance  ought,  no  doubt,  to  be  reconsidered  in  its 
relation  to  the  fiscal  systems  of  the  several  states,  but  it  certainly  ought 
to  remain  a  permanent  part  of  the  fiscal  system  of  the  federal  gov- 
ernment also. ' ' 

And  we  have  no  reason  to  think  that  the  next  administration 
will  take  any  different  attitude. 

The  states  can  with  greater  economy  and  more  efficiently 
administer  the  tax  upon  moderate  estates.  The  state,  and 
not  the  nation,  has  control  of  the  procedure  and  of  the  law 
of  the  administration  of  estates  of  deceased  persons  and  the 
registry  of  deaths  and  of  deeds.  The  state,  or  some  sub- 
division of  it,  usually  has  some  organization  regularly  engaged 
in  appraisement  of  properties  in  its  jurisdiction.  ]\Iauy  states 
require  an  appraisement  of  every  estate  of  a  decedent  which 
passes  through  the  probate  court.  It  is  easy  enough  for  such 
states  to  provide  a  verj^  systematic  procedure  whereby  the  or- 
dinary probate  appraisement  and  the  inheritance  tax  appraise- 
ment, may  be  made  together.  By  combining  the  two,  expense 
can  be  saved  both  to  the  estate  and  to  the  state.     In  one  state, 
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this  is  very  effectively  deue  by  providing  that  one  of  the 
three  probate  appraisers  required  by  law,  must  be  one  of  the 
state  inheritance-tax  appraisers,  it  being  further  provided 
that  the  inheritance  tax  appraiser  may,  at  the  option  of  the 
I^robate  court,  be  appointed  as  sole  appraiser. 

By  this  procedure,  a  check  is  obtained  upon  every  estate, 
great  or  small.  But  no  expense  is  incurred  by  the  state,  ex- 
cept in  those  cases  where  the  appraiser  discovers  that  an  in- 
heritance tax  question  is  presented  and  where  extra  investi- 
gations become  necessary. 

The  inheritance  tax  appraiser  is  authorized  to  administer 
an  oath;  he  is,  as  a  referee,  clothed  with  power  to  take  testi- 
mony and  examine  witnesses;  he  can  get  at  the  facts  more 
accurately  and  fairly  than  can  be  revealed  by  affidavits  of 
the  parties. 

Affidavits  to  determine  tax  too  frequently  call  for  the 
conclusion  of  interested  parties.  For  example,  such  instru- 
ments usually  require  the  parties  to  state  whether  or  not  the 
decedent  made  any  gift  in  contemplation  of  death.  The  same 
parties  who  will  unhesitatingly  swear  that  none  such  have 
been  made,  will,  very  freely,  fairly  and  honestly,  reveal  facts 
which  clearly,  to  an  uninterested  party,  lead  to  quite  the 
opposite  conclusion.  On  the  whole,  it  seems  hardly  fair,  nor 
wise,  to  expect  a  party  to  a  controversy  to  decide  it.  Better 
that  he  be  made  a  witness,  and  not  the  judge  in  the  matter. 

Again,  it  must  be  borne  in  mind  that  the  public  is  entitled 
to  every  possible  consideration  in  the  matter.  The  wealthy 
estates  are  able  to  employ  the  services  of  experts  to  assist  in 
adjusting  their  tax  matters.  But  with  the  more  moderate 
estates,  it  is  not  so.  To  them,  a  speedy  and  final  determin- 
ation, by  a  tribunal  near  at  hand,  is  of  far  greater  importance 
than  what  the  judgment  might  be.  The  death,  which  gives 
rise  to  the  estate,  is  in  itself  a  great  misfortune ;  to  add  con- 
tinued confusion,  is  but  to  make  the  burden  unnecessarily 
hard.  Frequently,  the  chief  beneficiary  would  glady  suffer 
a  double  tax  rather  than  have  delay.  And  yet  the  executor 
of  the  estate  would  be  bound  to  secure,  in  the  interests  of  all 
parties,  an  equitable  and  accurate  adjustment  of  the  tax. 

If  the  federal  government  were  to  impose  an  inheritance 
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tax  upou  moderate  estates,  it  would  have  to  maintain  ex- 
pensive and  extensive  administrative  machinery  in  each  state. 
It  would  be  unjust  to  small  estates  to  subject  them  to  review 
by  higher  officials  at  distant  places,  causing  delay  where  there 
would  othermse  be  speedy  adjustment  and  disproportionate 
expense  where  appeal  would  lie. 

The  present  practice  of  the  federal  government  in  inherit- 
ance tax  matters,  where  an  adjustment  of  the  inheritance  tax 
may  be  set  aside  a  full  year  afterwards,  by  a  set  of  officials 
foreign  to  and  strangers  to  the  record  of  an  inheritance  tax 
proceeding  that  has  been  regularly  had,  would  be  particularly 
burdensome  to  small  estates,  which  could  otherwise  be  closed 
and  distributed  in  a  few  months  and  the  executor  discharged. 

Even  with  large  estates  it  would  seem  better  if  the  independ- 
ent checking  of  the  appraisement  could  be  made  simultan- 
eously. At  best,  valuation  of  property  is  a  matter  largely  of 
opinion  wherein  honest  men  may  differ, — and  differ  widely. 
"With  unquestioned  wisdom,  our  system  of  jurisprudence  leaves 
undisturbed  the  decision  of  a  trial  court  upon  a  question  of 
fact.  It  does  not  seek  to  secure  a  better  balanced  decision  by 
prescribing  an  independent  review  by  a  coordinate  court.  In 
the  interests  of  justice  some  separation  may  well  be  made 
between  the  administrative  and  the  judicial  functions  of  a 
department.  Provisions  should  be  made  for  a  speedy  review 
by  a  judicial  or  quasi-judicial  officer,  where  parties  have  good 
cause  to  complain  of  the  rulings  of  an  administrative  officer. 
And  in  the  interests  of  the  government,  it  might  be  well  to 
provide  an  independent  body  of  examiners  to  check  up  the 
work  of  the  administrative  officials,  to  see  that  on  the  whole, 
they  are  performing  their  duties  honestly,  faithfully  and 
intelligently.  But  to  provide  two  separate  and  independent 
proceedings  to  determine  a  tax,  is  too  much  like  putting  the 
parties  twice  in  jeopardy. 

Controversy  is  sure  to  arise  frequently  regarding  transfers 
which  appear  to  have  been  made  in  contemplation  of  death. 
The  parties  are  entitled,  if  they  desire,  to  a  day  in  court.  In 
moderate  estates,  they  would  virtually  be  denied  this  privilege, 
if  they  are  required  to  go  a  great  distance  to  present  their  case. 
It  has  been  suggested  from  some  quarters  that  the  federal 
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government  collect  all  inheritance  taxes  and  apportion  a  part 
thereof  among  the  several  states ;  it  being  claimed  that  thereby 
greater  economy  and  efficiency  of  administration  would  result 
and  the  difficulties  of  so-called  double  taxation  be  avoided. 

This  suggestion  merely  sounds  good.  It  will  not  stand  close 
examination.  There  is  no  satisfactory^  basis  upon  which  the 
tax  could  be  apportioned.  Surely  not  on  the  basis  of  popu- 
lation, or  area,  or  wealth  of  the  state;  or  on  the  basis  of 
residence,  for  many  of  the  states  would  have  just  cause  to 
complain  of  this,  since  vast  properties  in  some  states  are  fre- 
quently^ held  by  persons  residing  in  other  states.  This  is 
particularly  true  of  many  of  the  western  states.  They  possess 
great  resources  but  few  wealthy  residents.  Nor  could  it  well 
be  upon  the  basis  of  location  of  the  assets  of  the  decedent, 
because  many  wealthy  decedents  have  their  properties  incor- 
porated, with  the  assets  of  the  corporation  scattered  among 
several  states,  and  with  liabilities  outstanding  in  such  fashion 
as  to  make  it  quite  out  of  the  question  to  make  apportionment 
of  the  tax.  In  fact,  in  trying  to  avoid  this  question  of  conflict 
of  jurisdiction,  by  transferring  the  tax  to  the  federal  govern- 
ment, we  come  right  back  to  the  same  obstacles  with  which  we 
were  confronted  in  state  enforcement. 

There  is  nothing  that  can  be  done  by  federal  enforcement 
that  cannot  be  better  done  by  the  states  themselves,  acting  in 
harmony,  so  far  as  collecting  their  own  revenue  is  concerned. 
And  as  for  economy  of  administration,  we  believe  we  have 
sufficiently  sho^vn  that  because  of  its  control  over  the  devolu- 
tion of  property  and  over  registry^  of  transfers,  and  over  the 
general  appraisement  of  properties  within  its  boundaries,  the 
state  is  best  able  to  administer  the  vast  number  of  estates  and 
transfers  that  are  of  moderate  value.  So  we  would  suggest 
that  this  Association  recommend  to  the  states  and  the  nation 
some  plan  for  cooperative  and  coordinate  action  in  inheritance 
tax  matters. 

It  is  tlien  the  object  of  this  paper  to  suggest  that  this  As- 
sociation take  the  lead  in  formulating  some  plan  whereby  we 
may  get  the  states  to  at  least  make  an  attempt  to  solve  the 
estates  tax  problem  in  its  relation  to  the  federal  government. 
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I  would  like  to  outline  to  you  the  scheme  we  have  in  Cali- 
fornia for  collecting  our  tax,  but  I  think  there  are  other 
speakers.  I  might  briefly  explain  to  you  just  how  our  system 
works.  "We  have  the  inheritance-tax  appraiser  act  in  every 
matter.  There  must  be,  as  far  as  I  could  gather  data  on  it, 
eight  out  of  even'  ten  estates  that  pay  no  inheritance  tax 
whatever,  yet  it  is  very  important  to  those  estates  as  well  as 
to  the  state  of  California  that  there  be  some  examination 
made.  In  the  first  place  there  is  the  vers'  important  question 
of  Ken.  The  states  all  have  to  cast  a  lien  upon  the  property, 
and  it  is  \ery  important  that  that  lien  should  be  removed  as 
quickly  as  possible.  The  inheritance  tax  appraisers  are  young 
attorneys  and  they  are  pretty  well  skilled.  If  the  case  is  not 
verj'  large  they  examine  the  parties  as  to  transfers.  If  it  is 
exceedingly  large  they  call  for  one  of  the  inheritance  tax  at- 
torneys in  the  district.  You  may  well  understand  that  some- 
times we  have  a  hard  case  before  the  referee  to  get  at  the  facts. 
The  parties  do  not  care  particularly  to  reveal.  In  a  ease 
near  San  Francisco  several  years  ago  the  appraiser  returned 
two  or  three  articles,  a  diamond  stickpin,  a  ring  and  some 
other  article  of  jewelrv^,  estimated  to  be  worth  $385.  After  a 
very  careful  examination  of  the  widow  I  finally  got  a  chance 
to  question  the  lady  in  a  way  which  caused  her  to  give  us 
e%'idence  that  subjected  her  estate  to  inheritance  tax  on  one- 
half  million  dollars.  The  case  involved  the  transfer  of  stock 
and  the  ownership  of  the  stock.  We  catch  up  in  these  examin- 
ations a  great  deal  of  detail.  It  would  be  very  expensive  for 
the  federal  government  to  have  an  elaborate  machine — and  it 
ought  to  have  elaborated  machinery  if  it  is  going  to  do  justice 
to  the  small  estate.  In  California  they  have  come  to  rely  very 
largely  upon  our  department  to  ferret  out  information.  The 
federal  government  has  been  very  kind  in  helping  us  with 
big  cases  where  they  have  superior  facilities  for  tracing 
property. 

Chairm-vx  Holcomb  :  This  of  course  is  a  verj'  important 
subject  and  it  is  verj^  necessary'  that  it  be  given  due  attention 
and  discussion.  This  report  is  a  very  valuable  thing  for  us. 
It  strikes  me  the  better  wav  would  be  to  devote  ourselves  to 
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the  recommeudations,  if  you  recall  them,  because  those  are  the 
tangible  things  that  we  start  from.  Now  somebody  offer  some 
observations.     I  see  one  gentleman, 

John  Harrington  of  Wisconsin:  I  read  the  paper  pre- 
sented by  Mr.  Waring,  yesterday,  and  Mr.  Haugen  of  our 
commission  is  a  member  of  the  committee.  We  went  over 
the  various  questions  in  connection  with  the  federal  inheritance 
tax  as  it  affects  the  state  and  I  think  I  can  say,  while  Mr. 
Haugen  is  not  here,  that  if  this  is  submitted  as  a  report  of  the 
committee,  there  will  be  no  objection  on  his  part  to  signing  it ; 
— that  we  agree  substantially  with  all  of  it.  We  might  wish 
it  to  be  modified  in  some  minor  details  but  there  would  be  very 
little  modification  of  the  principles  involved.  I  was  one  of 
those  who  was  strongly  opposed  to  a  federal  estates  tax,  but  I 
want  to  say  that  I  have  modified  my  views  in  that  respect  quite 
niaterially  and  chiefly  for  two  reasons.  One  is  because  there 
is  an  exemption  of  $50,000,  I  think  that  it  should  be  $100,000. 
The  advantage  of  that  is  that  it  takes  the  great  number  of 
small  estates  out  of  the  purview  of  the  federal  government, 
leaving  them  solely  to  the  probate  courts  of  the  several  states 
to  dispose  of,  without  anj'  question  of  the  federal  estates  tax. 
It  need  only  to  be  shown  that  the  net  estate  is  less  than  $50,000. 
Now  that  very  feature  is  one  of  the  things  that  has  removed 
the  chief  objection  to  a  federal  estates  tax  because  it  does  not 
burden  the  small  estates  with  the  expense  of  proceedings  to 
determine  a  tax  that  might  be  very  small. 

The  other  reason  is  that  while  the  earlier  federal-estates  tax 
of  some  twenty  years  ago  was  administered  by  the  local  pro- 
bate courts,  this  one  is  taken  away  entirely  from  the  probate 
court,  or  as  we  call  them  in  our  state,  the  county  courts.  So 
far  as  the  federal  estates  tax  is  concerned,  the  administration 
being  entirely  in  the  hands  of  the  internal  revenue  department, 
the  county  court  has  nothing  to  do  with  it.  Those  two  fea- 
tures remove  the  great  objections  to  the  federal  estates  tax. 

Of  course  there  is  another  objection  to  the  federal  estfites 
tax  that  has  been  urged  and  that  is  that  it  takes  away  from 
the  states  a  certain  amount  of  money  that  the  state  needs.  I 
think  there  is  nothing  in  that  objection.     None  of  the  states 
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iave  reduced  the  amount  of  money  which  they  are  collecting 
as  an  inheritance  tax  because  of  the  additional  tax  imposed. 
It  simply  means  that  the  larger  estates  bear  that  much  more 
tax.  Most  of  the  states  in  my  judgment  now  have  inheritance 
tax  rates  that  are  too  low.  California  is  very  high,  perhaps 
the  highest  in  the  country.  Ours  in  "Wisconsin  is  not  so  high. 
It  is  one  of  the  few  higher  ones,  but  I  think  it  is  not  too  high. 
It  runs  from  one  per  cent  to  five  per  cent  in  the  case  of  widow, 
husband  and  lineals,  and  then  it  grades  up  to  a  maximum  of 
five  per  cent ;  and  to  strangers  from  five  up  to  fifteen  per  cent. 
It  is  not  too  high  a  tax.  It  is  not  unduly  burdensome,  and 
in  the  larger  estates  no  one  ever  complains  that  there  isn't 
enough  left  to  those  who  often  give  very  little  towards  earn- 
ing it. 

I  wish  to  say  that  the  "Wisconsin  supreme  court  some  three 
weeks  ago  handed  down  two  inheritance-tax  decisions  that  we 
think  are  of  considerable  importance.  I  might  say  that  these 
eases  will  be  reported  in  the  Northwestern  Reporter  in  due 
time.  As  you  are  aware,  substantially  all  of  the  states  have 
a  provision  in  their  laws  assessing  an  inheritance  tax  against 
conveyances  made  in  contemplation  of  death.  The  courts 
have  so  narrowed  the  definition  of  ' '  conveyance  in  contempla- 
tion of  death"  and  thrown  the  burden  of  proving  the  con- 
templation of  death  on  the  part  of  the  decedent  so  heavily  upon 
the  state,  that  there  was  relatively  little  tax  collected  from 
that  source.  An  amendment  to  our  statute  was  adopted  in 
1913  providing  that  every  transfer  by  deed,  grant,  bargain, 
sale  or  gift  made  within  six  years  prior  to  the  death  of  the 
grantor,  vendor  or  donor,  of  a  material  part  of  his  estate, 
and  without  an  adequate  valuable  consideration,  shall  be  con- 
strued to  have  been  made  in  contemplation  of  death  within  the 
meaning  of  this  section.  In  one  of  those  cases  I  spoke  of, 
the  decedent  perhaps  one  and  one-half  years  before  his  death, 
conveyed  a  considerable  amount  to  his  three  children,  amount- 
ing in  all  to  about  $75,000,  out  of  an  estate  of  about  $300,000. 
The  county  court  construed  this  law  to  mean  that  the  burden 
of  proof  that  was  on  the  state,  was  shifted  from  the  state, 
and  that  the  beneficiaries  must  prove  that  the  conveyance  was 
not  made  in  contemplation  of  death.     The  beneficiaries,  to 
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prove  that,  showed  in  the  usual  maimer  that  the  decedent 
at  the  time  he  made  these  gifts  was  in  good  health,  that  he  was 
wealthy  and  let  his  children  into  some  money,  that  of  course 
he  didn't  think  of  dying  when  he  did  it.  That  is  the  usual 
proof.  The  county  court  accepted  it.  The  circuit  court  sus- 
tained the  decision  of  the  county  court ;  but  the  supreme  court 
reversed  them  both  and  held  substantially  that  any  gift  of  a 
material  part  of  an  estate  made  within  six  years  is  construed 
to  be  made  in  contemplation  of  death  and  that  the  statute  is 
absolute. 

Mr.  Armson  :  Did  I  understand  you  to  say  that  the  supreme 
court  says  that  is  a  conclusive  presumption? 

Mr.  Harrington  :  Yes,  the  court  held  that  that  is  what  the 
language  means.  I  think,  gentlemen,  I  have  said  enough  on 
that.  The  substance  of  the  other  case  handed  down  I  can 
state  in  a  few  words.  The  question  arose  frequently  in  our 
state,  and  was  decided  one  way  by  one  county  court  and  an- 
other way  by  another  county  court.  The  question  was:  "Is 
the  federal  estates  tax  a  lawful  deduction  in  determining  the 
net  estate  subject  to  our  inlieritance  tax?  "  Our  supreme 
court  has  held  that  the  amount  of  federal  estate  tax  paid  is 
not  a  proper  deduction  in  determining  the  net  estate. 

L.  A.  Tanzer  of  New  York  :  May  I  ask  the  gentleman  in  the 
case  in  which  the  conclusive  presumption  was  passed  upon, 
whether  the  question  was  raised  as  to  the  constitutionality  of 
such  a  conclusive  presumption? 

Mr.  Harrington  :  Its  constitutionality  was  conceded  in  the 
argument ;  the  court  merely  refers  to  it,  saying  it  has  no  doubt 
of  the  power  of  the  legislature  in  the  premises. 

KoY  G.  Elliott  of  Illinois:  I  think  your  Wisconsin  law 
has  a  provision  for  taxing  stock  of  a  non-resident  owner  of  a 
foreign  corporation.  Has  there  been  any  court  decision  on 
that? 

Mr.  Harrington  :  Not  by  the  supreme  court.  That  question 
was  argued  in  the  county  court  in  tlie  matter  of  the  estate 
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of  James  J.  Hill,  in  which  there  was  considerable  propertr 
involved  and  the  county  court  decided  in  favor  of  the  state  of 
"Wisconsin.  The  attorneys  representing  Mr.  Hill's  estate  talked 
of  appealing  it,  but  they  paid  the  tax. 

Ch-\kles  W.  Cramer  op  Connecticut  :  The  Connecticut  su- 
preme court  has  held  that  the  federal  estates  tax  and  all 
other  state  taxes,  shall  be  deducted  prior  to  the  determination 
of  the  Connecticut  inheritance  tax. 

Chairman  Holcomb  :  How  do  you  deal  ^^-ith  it  when  there  is 
a  residuary  legatee  ? 

Mr.  Cramer:  As  far  as  the  United  States  tax  is  concerned? 

Chairman  Holcomb:  Yes. 

Mr.  Cramer:  The  supreme  court  avoided  that  question  en- 
tirely. 

T.  S.  Adams  of  Washington,  D.  C.  :  I  would  like  to  direct 
attention  for  a  moment  to  some  of  the  larger  aspects  of  this 
subject.  As  I  see  it  the  question  looms  up  something  like 
this  and  possibly  the  first  statement  I  shall  make  will  be  the 
most  disputable  one.  Of  all  the  radical  reforms  that  have 
been  proposed  in  the  last  one  hundred  and  fifty  years  I  should 
say  that  none  of  them  has  stood  the  test  of  time  as  well  as  the 
proposition  to  impose  heavj^  inheritance  taxes.  How  heavj'^  I 
cannot  say.  But  I  haven't  the  slightest  question  of  doubt 
that  we  will  have  and  that  we  should  have  in  the  next  twenty- 
five  years  a  very  marked  advance  in  the  inheritance  tax  rates 
on  large  distributive  shares.  That  is  coming.  In  my  opinion 
■it  ought  to  come.  That  is  made  the  foundation  of  my  subse- 
quent deduction.  That  is  the  first  point.  The  second  point  is, 
the  inheritance  tax  as  it  is  now  imposed,  follows,  in  the  ease 
of  the  larger  estates,  to  a  very  large  extent  the  domicile  of 
the  decedent.  That  domicile  is,  in  the  case  of  verj'  wealthy 
men,  practically  changeable  at  Avill.  ]\Iost  wealthy  men  have 
residences  in  different  states.  It  is  verj-  easy' if  they  take 
the  trouble  to  arrange  it,  to  shift  their  domicile  to  a  state 
which  they  prefer  for  a  particular  purpose  to  be  their  domi- 
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eile.  The  tliird  poiut  is  that  the  states  differ  radically  in  their 
attitude  toward  this  subject,  so  that  we  have  some  states  with 
heavy  inheritance  taxes  and  some  states  with  no  inheritance 
taxes,  and  some  states  with  very  high  inheritance  taxes.  There 
is  no  hope  in  my  opinion  of  getting  a  uniformity  of  tax  bur- 
den or  tax  rate  in  any  future  near  enough  to  make  it  worthy 
of  consideration.  That  is  the  third  point.  The  fourth  point 
is  that  we  have  now  got  into  a  perfectly  indefensible  state  of 
double  taxation — multiple  taxation,  and  that  situation  will 
grow  worse  as  tax  rates  increase.  Everj'  man  here,  ex- 
perienced in  tax  work,  will  find  that  faults  and  defects  and 
iniquities  in  tax  laws  that  are  negligible  with  a  given  set  of 
low  rates  become  absolutely  controlling  with  a  set  of  higher 
rates.  We  may  overlook  some  of  these  problems  now,  but  you 
won't  be  able  to  overlook  them  ten  years  from  now,  and  we 
are  going  to  have  higher  rates.  I  say  that  we  have  got  into 
a  perfectly  indefensible  state  of  double  taxation.  The  aver- 
age state  does  this  thing.  It  imposes  a  tax  on  the  basis  of 
the  situs  proposition.  At  the  same  time,  it  imposes  a  tax 
upon  all  the  personal  property  of  a  person  dying  domiciled  in 
that  state.  In  addition  to  that,  most  states  have  other  bases 
of  liability.  The  average  state  also  imposes  the  tax  upon 
shares  in  domestic  corporations.  Many  states,  including  Wis- 
consin and  others,  go  further  and  impose  a  tax  upon  shares 
passing  by  reason  of  death  of  non-residents  represented  by 
tangible  property  situated  within  the  state.  Other  states  pass 
beyond  this  and  actually  tax  the  passage  of  shares  physically 
located  in  trust  companies  and  savings  banks  and  other  deposi- 
taries of  that  kind.  Some  other  states  have  even  given  debts 
a  situs  for  the  purpose  of  inheritance  taxation  at  the  domicile, 
as  it  were,  or  location  of  the  debtor,  meaning  by  that  that 
they  have  attempted,  and  I  think  succeeded,  in  taxing  muni- 
cipal bonds  passing  by  death  to  beneficiaries  resident  outside 
the  state,  simply  because  the  bonds  were  bonds  of  muni- 
cipalities within  the  state  border.  You  have  all  this  conflict. 
Meanwhile  the  entire  basis  of  the  tax  is  becoming  more  chaotic 
every  day,  as  more  and  more — by  universal  law  as  far  as  I 
know — real  estate  becomes  represented  by  securities  and  in 
the  main  follows  the  residence  of  the  owner.     I  am  trj'ing  to 
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restrain  my  oratory,  and  I  think  j-ou  will  agree  that  we  are 
justified  in  sa\'ing  that  there  is  neither  rhyme  nor  reason  nor 
sense  nor  equity  in  that  situation.  I  do  not  know  that  any 
man  lives  who  can  lay  down  an  ideal  theoretically  sound  basis 
of  jurisdiction  in  the  case  of  the  inheritance  tax,  but  I  am 
certain  of  one  fact  and  that  fact  is  this  that  any  fairly  satis- 
facton,-  basis,  uniformly  adhered  to  by  all  the  states,  would 
be  infinitely  better  than  what  for  lack  of  a  better  word  I  can 
call  the  chaos  which  now  exists.  I  am  hopeful  that  at  some 
time  the  federal  government,  which  is  not  subject,  as  the  vari- 
ous states  are,  to  the  competition  of  surrounding  jurisdictions 
— state  A  being  required  to  hold  down  rates  which  it  would 
otherwise  raise  because  state  B  at  its  elbow,  is  far  below  state 
A  in  the  burden  of  this  tax  which  it  is  imposing — hopeful 
that  the  federal  government  may  le^-^-  rates  corresponding  with 
the  rates  which  public  opinion  indicates  should  be  imposed  in 
these  cases.  I  am  hopeful  further  that  the  federal  government 
will  have  power  some  time,  or  has  the  power  now,  to  distribute 
all  or  part  of  the  proceeds  of  its  tax  laws  back  to  the  state  gov- 
ernments on  any  equitable  basis  of  distribution,  conditioned  on 
two  things :  First  of  all  that  those  state  governments  will  use 
the  natural  machinery'  of  assessment  and  collection  and  detec- 
tion which  they  have  and  the  federal  government  has  not,  that 
they  will  use  that  in  coming  to  a  proper  assessment  and, 
secondly,  that  the  states  vnR  refrain  from  double  taxation  of 
inheritances.  I  have  no  wish  in  my  own  mind  that  the  federal 
government  should  be  given  power  to  prevent  the  states  from 
levying  inheritance  taxes.  If  they  could  levy  an  adequate  tax, 
apportion  the  proceeds  back,  on  the  conditions  that  they  would 
receive  the  help  of  the  state  administrative  authorities;  that 
the  states  would  abstain  from  double  taxation  and  thirdl}', 
that  they  might  abstain  from  taxation,  if  they  so  deemed  wise, 
of  certain  classes  of  estates,  it  seems  to  me  the  situation  would 
be  helped.  It  seems  to  me  the  principal  things  would  be  ac- 
complished ;  we  should  have  adequate  rates  and  that  we  should 
have  a  uniform  system  of  taxation  once  and  only  once.  With  a 
Adew  to  a  calm  and  dispassionate  study  of  this  problem,  I  shall 
move  that  the  association  continue  this  committee  and  that 
there  be  added  a  number  of  additional  members  and  that  thev 
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be  empowered  or  authorized  to  make  a  report  which  shall  carry, 
the  weight  of  the  association  behind  it,  if  and  when  endorsed 
by  the  executive  committee  of  this  association,  and  I  will  make 
a  motion  to  that  effect. 

Chairman  Holcomb  :  We  are  now  in  conference  not  in  meet- 
ing of  the  association. 

Mr.  Adams  :  I  don 't  care  whether  the  conference  or  the  as- 
sociation adopts  those  suggestions  but  I  want  them  adopted. 
The  chairman  impresses  me  a  little  as  passing  the  buck. 

Mr.  Leser  :  Yes,  that  is  right,  it  should  go  before  the  meet- 
ing of  the  association. 

Chairm.vn  Holcomb  :  I  understand  you  withdraw  the 
motion. 

]VIr.  Leser  :  As  to  some  of  the  states  where  the  inheritance 
tax  w^as  inadequate,  I  always  thought  any  tax  was  large  enough 
when  it  raised  all  the  money  the  state  needed.  Mr.  Harring- 
ton stated  the  inheritance  tax  was  too  inadequate  to  amount 
to  anything. 

Lesses^g  Eosenthal  of  Illinois  :  Mr.  Chairman  and  gentle- 
man, I  was  unfortunately  called  out  before  the  report  was 
read.  I  do  not  know  whether  the  subject  I  am  going  to  men- 
tion was  touched  upon  or  not  but  if  it  was,  I  hope  I  ^vill 
be  stopped.  The  experience  of  all  the  attorneys  has  been  that 
since  tax  rates  have  been  considerably  increased,  men  are 
distributing  their  property  more  and  more  over  a  period  of 
time.  It  may  be  that  up  in  Wisconsin  it  is  made  a  little  more 
difficult  because  it  has  to  go  back  six  years  although  I  am 
surprised  that  the  presumption  there  is  indulged  in  that  it  is 
absolutely  conclusive  rather  than  merely  a  presumptive  con- 
struction. That  may  be  the  language  but  I  do  not  know 
whether  the  constitutionality  has  been  passed  on  or  not.  It 
does  seem  to  me,  however,  that  we  should  pause  to  think  that 
if  we  have  our  inheritance  tax  rates  too  large,  as  was  the  ten- 
dency at  least  under  some  of  the  bills  introduced  in  the  last 
Congress  when  the  rate  was  raised  to  forty  per  cent,  to  the 
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extent  that  you  iutend  to  make  your  inheritance  tax  verj^  heavj 
you  defeat  your  own  purpose,  because  persons  having  large 
estates  will  distribute  them  more  and  more  inter  vivos,  and 
the  amount  left  at  death  is  not  near  what  it  would  be  under 
ordinarj^  circumstances,  so  it  seems  to  me  that  unless  we  come 
to  the  conclusion  that  all  transfers  of  property  whether  dur- 
ing the  lifetime  or  at  death  are  taxed,  we  must  so  adjust 
our  inheritance  tax  rates  as  not  to  defeat  their  own  purpose, 
namely,  not  to  make  it  too  much  of  an  object  to  men  to  give 
away  what  they  have,  prior  to  their  death  and  thus  at  death, 
leave  nothing  for  the  states  to  take  over.  I  just  want  to  say 
in  passing,  so  long  as  we  were  concerned  with  the  question 
of  deduction,  that  Illinois  has  recently  joined  those  states  that 
hold  that  the  federal  estates  tax  is  deductible  before  the  state 
inheritance  tax  is  assessed,  and  that  chiefly  on  the  theorj^  and 
principle,  just  as  in  Pennsylvania,  that  if  the  net  estate  that 
passes  upon  a  man's  death  is  taxable,  that  means  after  the 
<leduction  of  the  federal  estates  tax. 

L.  A.  Taxzer  of  New  York  :  I  should  like  to  ask  the  question 
as  to  whether  the  courts  have  arrived  at  any  method  of  ap- 
portioning the  state  tax  so  as  to  arrive  at  the  tax  to  be 
deducted  on  any  one  distributive  share. 

Mr.  Rosexthal  :  That  is  in  the  lower  courts.  It  has  not 
reached  the  supreme  court.  It  has  not  been  passed  on  in  any 
other  case.  In  the  past  it  has  been  deducted  from  the  residue 
of  the  estate. 

A.  J.  Maxwell  of  North  Carolen'a  :  I  want  to  express  my 
appreciation  of  the  statement  made  by  the  gentleman  from 
Illinois  in  regard  to  inheritance  tax  rates  and  express  my 
agreement  with  the  view  he  presented.  It  seems  to  me  there 
is  no  other  form  of  taxes  that  we  are  in  so  much  danger  of 
running  away  with  as  we  are  in  the  matter  of  inheritance 
taxes.  It  has  been  the  most  fruitful  source  of  new  revenue 
that  we  have  found  in  recent  times.  But  having  in  mind  that 
the  federal  tax,  adopted  as  a  war  tax,  runs  I  believe  to  a 
maximum  of  twenty-five  per  cent  and  as  I  read  recently  in 
a  text  book  on  inheritance  taxes  that  in  one  state  they  had 
19 
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had  a  graduation  that  did  not  get  through  running  when  it 
got  to  oue  hundred  per  cent,  it  looks  to  me  as  if  we  are  quite 
in  danger  of  running  away  with  this  thing;  and  as  the 
gentleman  suggests,  developing  such  a  rate  of  tax — particu- 
larly in  view  of  the  fact  that  we  are  going  to  have  a  tax  at 
least  by  two  jurisdictions  and  in  many  cases  by  three — that 
the  tax  will  reach  a  point  wliere  it  will  defeat  its  own  end. 
"We  had  before  us  recently  the  settlement  of  an  estate  involv- 
ing some  fifteen  millions  of  dollars.  The  attorney  represent- 
ing the  estate,  made  this  suggestion.  He  said — "This  is  the 
largest  estate  that  you  will  have  to  settle  in  your  state.  In 
view  of  the  high  taxes  that  prevail,  having  in  mind  of 
course  the  federal  tax  and  the  state  tax  combined,  the  in- 
centive will  be  so  great  that  all  large  fortunes  will  hereafter 
be  dissipated  in  ample  time  to  avoid  payment  of  inheritance 
tax  on  a  large  part  of  it. "  I  would  like  to  call  attention  to  the 
report  made  to  this  association  about  five  years  ago  on  a  model 
inheritance-tax  law,  to  be  found  in  the  proceedings  of  the 
association.  I  want  to  call  attention  to  the  rates  carried  in 
that.  As  I  recall  it  they  ran  to  five  per  cent  on  direct  in- 
heritance and  it  has  been  my  impression  that  tliat  is  about 
as  high  as  the  states  ought  to  undertake  to  go. 

Robert  A.  Waring  of  California  :  I  agree  thoroughly  with 
what  Professor  Adams  has  said  about  the  rates  coming  up  as 
to  getting  away  from  conflicting  jurisdictions,  there  is  much 
in  that  argument.  We  find  by  experience  that  the  tendency  is 
growing  stronger  all  the  time  for  wealthy  men  to  put  their 
property  in  some  form  of  trust  before  they  die.  In  our  state 
we  found  great  numbers  of  transfers  where  the  parties  know 
they  are  not  going  to  pay  a  tax.  While  our  rates  are  high 
our  exemptions  are  broad.  In  my  experience  there  are  many 
more  cases  of  deeds  passing  before  death  in  the  moderate  es- 
tates than  in  the  large  estates.  There  is  a  growing  tendency 
to  transfer  property  before  death.  I  believe  the  decision  in 
Wisconsin  may  pave  the  way.  It  is  illogical  to  say  that  if  a 
man  passes  property  seven  years  before  his  death  it  is  con- 
sidered to  be  in  contemplation  of  death.  It  simply  is  an 
illogical  way  of  saying  that  we  will  tax  transfers  going  back 
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seven  years ;  we  \\\\\  tax  any  gift  made  without  valuable  con- 
sideration. 1  think,  in  support  of  what  Professor  Adams 
has  said,  that  we  will  come  to  the  point  where  we  will  tax  gifts 
made  within  a  limited  or  an  unlimited  time.  If  a  property 
of  ten  millions  of  dollars  is  transferred  without  valuable  con- 
sideration, by  a  father  to  his  son,  *en  years  before  the  father's 
death,  and  another  ten  millions  is  given  by  the  father  to  an- 
other son  at  his  death,  why  should  one  son  go  free  and  the 
other  pay  a  tax  ?  It  is  a  good  matter  for  the  state  to  consider 
taxing  gifts.  They  may  have  to  have  certain  constitutional 
support,  but  it  may  come. 

Mr.  Adams :  I  don't  want  to  be  misunderstood  in  what  I 
have  said  concerning  rates.  The  danger  of  the  present  situ- 
ation to  my  mind  is  the  capricious  way  in  which  these  rates 
drop  down,  now  disproportionately  high  and  again  inadequate 
AVhile  any  tiling  may  happen  when  rates  are  harsh  and  cruel 
in  a  particular  case,  the  average  large  estate  today,  the  aver- 
age large  share,  does  not  pay  more  than  two  or  three  per  cent 
and  the  state  government  is  receiving  an  inadequate  revenue 
from  this  source. 

Mr.  Rosenthal:  Inadequate  for  what? 

Mr.  Adams  :  Inadequate  for  the  revenue  which  should  be 
secured  from  this  source  to  reduce  the  revenue  from  other 
sources.  We  are  leaving  80  per  cent  taxes  on  business  and 
contemplate  the  continuance  of  a  twenty-forty  profits  tax. 
The  earnings  derived  from  personal  ability  rise  to  73  per  cent. 
In  all  of  that  situation,  people  are  clamoring  and  in  a  sense 
justly  clamoring,  for  higher  taxation  of  unearned  wealth. 
There  is  one  form  of  unearned  wealth  that  can  safely  be 
taxed  without  hurting  anj'body,  without  depressing  or  stop- 
X)ing  industry  or  breaking  the  springs  of  thrift;  there  is  one 
source  of  unearned  wealth  that  to  my  mind  can  safely  be 
taxed,  and  it  is  very  large  income  earned  by  a  man's  father 
that  comes  to  liim  in  sucli  an  amount  that  nothing  in  the 
world  has  to  be  a  debt  unto  him  thereafter.  Since  1815  or 
earlier,  there  has  not  been  a  sound  answer — between  that  time 
and  the  time  AndreAv  C'aniegie  recommended  a  tax  of  fiftv 
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per  cent  on  estates  of  a  million  dollars  or  over — never  since 
that  time  has  an  answer  been  given  to  the  proposition  of 
high  rates,  sensible  perhaps,  vsdth  exemption  of  course  to  small 
estates;  and  they  ought  to  be  imposed  to  reduce  other  taxes 
that  are  penalizing  thrift. 

Mr.  Leser  :  That  is  what  I  wanted  the  gentleman  to  say, 
when  he  was  talking  about  the  tax  being  inadequate,  when  he 
couples  that  criticism  with  a  suggestion  that  other  forms  of 
property  should  be  relieved  from  an  excessive  burden. 

Mr.  Rosenthal  :  What  could  you  do  to  prevent  the  trans- 
fer inte7'  vivos  ? 

Mr.  Adams:  I  think  a  gift  inter  vivos  is  just  as  properly 
subject  to  this  tax  as  an  inheritance  proper.  We  have  all 
got  misled  b}'-  the  fact  that  we  impose  this  tax  upon  the  oc- 
casion of  death.  The  intrinsic  occasion  for  imposing  this  tax 
is  that  somebody  gets  something  for  nothing.  It  is  sound 
logical  argument  for  the  taxation  of  gifts. 

Mr.  Tanzer  :  Maj^  I  say  a  word  with  respect  to  the  proposed 
constitutional  difficulty,  simply  for  the  consideration  of  the 
committee  that  will  study  the  subject.  It  seems  to  me  the 
supposed  constitutional  difficulty  has  largely  disappeared.  It 
seems  to  me  what  was  supposed  at  one  time  to  be  the  basis  of 
state  inheritance  taxes,  rested  largely  on  a  false  impression, 
namel}',  that  the  tax  rested  on  the  power  of  the  state  to  con- 
trol inheritances  and  that  inheritances  derived  their  author- 
ity to  come  into  existence  only  from  the  state.  I  think  that 
has  disappeared  by  the  fact  that  the  federal  government  taxes 
estates.  Furthermore  the  decision  of  the  supreme  court  of 
the  United  States  under  the  Flint-Stone  Tracy  case,  sustain- 
ing the  excise  laAV  of  1909,  quickly  exploded  that  theory.  If 
that  was  sound  the  federal  government  could  not  impose  a 
tax  on  a  creature  subject  to  state  laM'.  I  believe  that  the 
taxation  of  inheritances  will  ultimately  be  sustained  not  on 
any  theory  that  the  inheriting  of  property  is  a  privilege,  but 
on  the  theorj'^  that  the  passing  of  property  by  transfer  or  death 
is  an  actual  transaction  which  is  subject  to  excise  taxation 
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and  if  that  is  so  from  a  eoustitutional  point  of  view,  any  dis- 
tinction between  the  taxation  of  inheritances  on  death  and 
gifts  inter  vivos,  at  once  disappears.  I  merely  suggest  this 
for  the  consideration  of  the  committee. 

Chlurmax  Holcomb:  What  jurisdiction  do  you  think  will 
come  to  that  conclusion  ?  Do  you  think  the  state  courts  will 
reverse   their  entire   history? 

]\Ir.  Taxzek  :  Xo,  they  will  not  change  the  results  they  have 
reached ;  they  will  change  their  basis. 

J.  E.  Brixdley  of  Iowa:  ]\Ir.  Chairman,  as  member  of  the 
committee  I  just  want  to  make  the  observation  that  I  sub- 
scribed to  this  report  merely  as  a  tentative  progress  report. 

Chairman  Holcomb  :  Xo  report  has  been  submitted. 

jMr.  Brentdley:  I  mean  the  paper.  I  wasn't  in  here  at  the 
time.  I  believe  that  there  is  a  large  amoimt  of  vers*  careful 
work  to  be  done  on  this  particular  question,  particularly 
from  the  standpoint  of  a  practicable  plan  of  cooperation 
between  the  various  states  and  the  federal  government,  be- 
cause we  are  bound  to  have  two  inheritance  taxes  in  the 
future,  one  by  the  federal  government  and  one  by  the  states. 

Chairman  Holcomb  :  I  think  we  must  close.  We  are 
to  have  a  \er\-  important  session  this  evening  on  income 
taxation. 

[Adjournment  of  Session.] 


SIXTH  SESSION,  WEDNESDAY  EVENING.  JL'NE  18,  1919 

Permanent  Chairmax  Armsox  :  Gentlemen,  please  come  to 
order.  ]\Ir.  Holcomb  desires  to  make  some  announcements  to 
the  conference. 

Secretary  Holcomb  :  This  conference  is.  1  think,  the  largest 
conference  we  have  ever  held.  There  are  forty-two  states  rep- 
resented and  two  Canadian  provinces,  and  the  registration  is 
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242.  I  oug-lit  to  read,  I  think,  two  telegrams.  The  state  board 
of  equalization  of  California  telegraplis :  "May  you  have  a 
profitable  session.  We  are  unable  to  send  a  representative  on 
account  of  it  being  the  equalization  period."  You  all  re- 
member our  friend,  former  state  auditor  Howard  of  Oklahoma, 
who  is  now  Congressman  from  the  richest  income-tax  district 
in  the  country :  He  Avires :  "  It  was  with  deep  regret  I  found 
at  the  last  moment  I  would  be  unable  to  attend  the  meeting 
this  year.  Please  convey  to  the  convention  my  best  wishes 
and  congratulations  upon  the  great  work  done  by  our  associa- 
tion in  the  past,  and  my  assurance  that  I  am  firm  in  the  con- 
viction that  it  will  be  of  great  benefit  in  the  future  recon- 
struction. Also  convey  to  them  the  information  that  if  in  my 
humble  position  as  member  of  the  United  States  congress  I 
can  do  anything  to  forward  their  efforts — their  taxation  ef- 
forts— they  have  but  to  command  me.     E.  B.  Howard." 

Mr.  Armson  :  Perhaps  nothing  has  contributed  more  in  re- 
cent years  to  arouse  a  keener  interest  in  tax  problems  and  tax 
reforms  than  growing  tax  burdens.  As  Avas  so  Avell  said  by 
Dr.  Adams  at  the  afternoon  session,  a  faulty  tax  may  pass  un- 
noticed or  Avith  but  little  criticism  Avhen  tax  rates  are  Ioav, 
but  AA'hen  tax  rates  begin  to  groAv  by  leaps  and  bounds,  as 
they  have  in  recent  years,  the  inequities  of  the  laAv  become 
more  pronounced  and  there  arises  an  insistent  demand  for 
some  change  that  Avill  make  or  may  make  for  greater  eciuality 
in  the  distribution  of  tax  burdens.  In  practically  all  of  the 
commouAA'calths  of  the  American  Union  the  general  property 
tax  has  been  the  principal  source  of  public  revenues,  and 
while  in  the  main  it  has  worked  with  reasonable  satisfaction, 
it  has  utterl}'  failed  Avhen  applied  to  certain  forms  of  personal 
property.  That  failure  and  the  remedies  have  been  fruitful 
subjects  for  discussion  at  practically  every  conference  of  this 
association  since  it  Avas  first  organized.  Of  the  many  remedies 
suggested,  perhaps  the  one  Ave  have  heard  the  most  of  is  the 
income  tax — the  substitution  of  an  income  tax  for  the  un- 
satisfactory personal  i)roperty  tax.  Recognizing  the  import- 
ance of  the  subject  and  recognizing  the  groAving  public  interest 
in  the  general  subject  of  income  taxation,  the  executive  com- 
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mittee  iu  arranging  the  program,  set  aside  one  session  for  the 
discussion  of  income  taxation  and  that  is  the  session  of 
this  evening.  Following  the  custom,  I  aui  going  to  call  a 
gentleman  to  the  chair  to  preside  over  tlie  evening  session, 
who  has  made  a  close  and  deep  study  of  the  general  subject 
of  income  taxation.  I  am  going  to  ask  Mr.  Robert  H.  Mont- 
gomery of  New  York  to  occu])y  the  eliair  this  evening — 
Mr.  Montgomerx'. 

Ch.virman  Montgomery  :  Mr.  Chairman  and  gentlemen, 
when  the  committee  found  that  I  was  going  to  attend  the 
session  I  think  they  decided  the  oidy  way  to  keep  lue  from 
talking  this  evening  was  to  ask  me  to  preside.  I  would  not 
want  to  disappoint  the  committee  but  at  the  same  time,  I 
think  if  the  session  had  started  at  eight  o'clock  promptly,  it 
might  be  possible  for  me  to  give  you  a  short  and  snappy 
resume  of  the  first  fifteeu  hundred  articles  of  the  federal  tax 
regulations,  but  as  that  time  has  passed  I  think  we  will  have 
to  proceed  rapidly  witli  the  announced  program.  The  first 
subject  is  Administrative  Aspects  of  the  Federal  Income  Tax, 
by  Commissioner  Roper,  who  was  assigned  to  that  subject. 
There  is  a  letter  from  liim  which  Mr.  Holcomb  will  read. 

LETTER  FROM  DANIEL  C.  ROPER,  UNITED  STATES 

COMMISSIONER  OF  INTERNAL  REVENUE,  TO 

NATIONAL  TAX  ASSOCIATION,  DATED 

JUNE  14,  1919 

Professor  Charles  J.  Bullock. 

President,  National  Tax  Association. 
Hotel  La  Salle, 

Chicago,  Illinois. 
My  dear  Professor  Bullocl-: 

It  is  with  great  regret  that  I  find  myself  unable,  owing  to 
the  pressure  of  urgent  business  at  Washington,  to  attend  the 
Twelfth  Annual  Conference  of  the  National  Tax  Association. 
Such  conferences  with  business  men  and  organizations  which 
occasionall.y  I  have  found  it  possible  to  attend,  have  been  to 
me  a  source  of  inspiration.     To  participate  in  a  joint  confer- 
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ence  made  up,  uot  only  of  business  men,  but  of  state  and  muni- 
cipal oflfieials,  economists,  accountants  and  other  disinterested 
students  of  taxation,  would  I  am  sure  prove  of  equal  if  not 
greater  inspiration. 

Had  it  been  possible  for  me  to  be  present  in  person,  I  should 
have  liked  particularly  to  ask  the  cooperation  of  the  As- 
sociation in  building  a  solid  ethical  foundation  upon  which  to 
successfully  administer  taxes  of  the  weight  and  complexity  of 
those  with  which  our  country  is  now  dealing. 

It  is  estimated  that  we  shall  collect  during  the  first  twelve 
months  under  the  present  law,  from  federal  taxes,  some 
$6,000,000,000,  of  which  nearly  80  per  cent  will  come  from 
the  income  and  profits  taxes  alone.  I  doubt  if  many  persons 
yet  realize  the  character  of  the  foundation  upon  which  this 
stupendous  task  rests.  We  can  not  map  and  plat  income  as 
we  do  real  estate ;  we  can  not  see  and  handle  it  as  we  can  most 
forms  of  personal  property.  Income  is  essentiallj^  a  How. 
It  comes  and  is  gone.  The  income  which  we  are  taxing  now. 
was  realized  for  the  most  part,  before  the  close  of  the  calendar 
year  1918.  It  is  a  concept  and  not  a  thing  which  we  are 
taxing. 

To  a  previous  generation  this  incorporeality  or  intangible 
character  of  income,  made  the  income  tax  a  hazardous  ex- 
periment. Those  of  us  who  recall  the  debate  which  preceded 
the  adoption  of  the  income  tax  of  1894,  ^^dll  remember  that 
it  was  held  by  many  authorities  to  be  an  impracticable  tax, 
good  in  theory  but  bad  in  practice.  The  administrative  au- 
thorities would  have  no  hold  on  the  taxpayer,  it  was  contended. 
They  could  not  successfully  administer,  it  was  asserted,  a 
tax  which  called  for  the  measurement  of  a  thing  so  complex 
and  intangible  as  the  net  income  of  large  business  enterprises 

Time  fortunately  has  proved  that  the  income  tax  is  a  prac- 
ticable as  well  as  a  theoretically  desirable  form  of  federal 
taxation.  It  works  on  a  stupendous  scale,  yielding  many  times 
over  as  much  as  the  customs  and  the  old  internal  revenue 
duties,  taken  together.  As  a  mere  money  getter,  it  casts  in  the 
shade  the  old  general  property  tax.  It  is  hardly  too  much  to 
say  that  the  recent  war  could  not  have  been  successfully 
financed — certainly  it  could  not  have  been  so  well  financed — 
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without  dependence  upon  the  great  principle  of  taxation  in 
accordance  with  ability  to  pay. 

But  there  was  a  modicum  of  truth  in  the  old  criticisms  of 
the  income  tax.  Its  success  rests  upon  the  intelligent  cooper- 
ation and  the  civic  conscience — in  short  upon  the  honesty — 
of  the  taxpayer.  Under  a  heavier  load  of  taxation  than,  in 
prewar  days,  we  ever  dreamed  the  American  people  would 
be  called  upon  to  carry,  the  taxpayer's  morale  has  not  been 
broken  down.  If  it  does  break  down,  income  taxation  and 
the  whole  tinaucial  program  of  the  federal  government,  will 
fail.  My  principal  task  is  to  see  that  it  does  not  break  down. 
This  is  also  an  important  task  mth  j^our  Association,  devoted 
as  it  is  to  the  development  of  more  equitable  and  effective 
methods  of  taxation. 

In  the  most  vital  sense,  state  administration  and  federal  ad- 
ministration rise  or  fall,  thrive  or  decay,  together.  If  federal 
taxes  become  a  byword,  to  be  evaded  and  abused  at  will,  that 
source  of  decay  will  inevitabh^  taint  the  state  and  local  taxes 
with  which  you  are  so  intimately  concerned.  In  the  same 
manner,  if  state  and  local  taxes  become  affected  with  the 
dr^"  rot  of  maladministration,  this  must  inevitablj^  spread  in 
time,  to  the  great  federal  taxes  which  depend  so  intimately 
upon  the  good  faith  of  the  taxpayer.  Our  task  is  therefore  a 
mutual  one.  It  is  the  cultivation  of  respect  for  law,  for  tax 
law,  state  and  federal. 

In  the  future,  state  and  federal  administration  of  tax  laws 
must  come  into  even  closer  contact.  So  far  as  the  federal 
administration  is  concerned,  I  am  convinced  that  it  must  be 
more  decentralized  than  it  has  been  in  the  past.  The  process 
of  decentralization  has  already  begun  and  it  will  be  carried 
even  further  in  the  future.  Complex  and  heavy  tax  laws, 
touching  more  than  a  hundred  million  people,  cannot  be  ad- 
ministered effectively  without  an  intimate  knowledge  of  local 
conditions  and  strong  local  agencies.  There  are  many  points 
at  which,  in  the  future,  state  and  federal  officials  will  be  able, 
I  hope,  to  work  liand  in  lunid.  The  stock  in  trade  which  must 
be  valued  for  purposes  of  the  property  tax,  must  also  be  valued 
for  the  inventories  required  in  income  taxation.  Plant  and 
equipment  which  go  on  tlie  assessment  list  or  roll,  must  be 
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appraised  also  for  reckoning  amortization,  depreciation  and 
gain  or  loss  in  the  case  of  sale.  The  federal  capital  stock  tax 
is  practically  the  same  as  those  found  in  many  of  the  states. 
For  the  federal  estate  tax,  valuations  are  necessary  of  exactly 
the  same  kind  as  those  required  in  the  application  of  state 
inheritance  taxes.  These  tasks  and  many  like  them,  are  com- 
mon. In  the  future  there  should  be  free  intercommunication 
of  data,  opinions  and  conclusions. 

Such  cooperation  is  hampered  at  present  by  the  confidential 
character  of  the  information  we  receive,  and  along  certain  lines 
this  will  continue  to  be  true.  But  great  are  the  virtues  of 
publicity,  and  as  time  passes,  I  confidently  expect  an  increas- 
ing Avillingness  on  the  part  of  legislative  bodies  and  indeed 
on  the  part  of  the  taxpayers  themselves,  to  make  public  those 
accounts  and  records  on  the  basis  of  which,  taxes  are  largely 
determined.  The  honest  taxpayer  has  little  to  lose  and  much 
to  gain,  by  takiiig  the  public  into  his  confidence.  When  that 
time  comes,  the  combined  force  of  local,  state  and  federal 
knowledge  may  be  effectively  turned  to  the  high  task  of  equal- 
izing the  burdens  of  taxation. 

For  a  time,  it  seemed  that  we  might  get  along  with  a  pro- 
gram of  segregation  and  separation,  the  federal  government 
abstaining,  in  the  main,  from  those  sources  of  revenue  which 
the  state  and  local  governments  used,  and  the  latter  in  turn, 
leaving  certain  sources  free  for  the  use  of  the  federal  govern- 
ment. Time  has  shown  that  this  program  was  impracticable. 
The  federal  government  has  adopted  the  estate  or  inheritance 
tax  and  has  laid  direct  taxes  upon  business,  of  a  kind  which 
must  necessarily  interfere  with  state  and  local  taxes  upon 
property  and  business.  The  state  goverinnents  in  turn,  have 
found  that  they  could  not  leave  for  the  sole  use  of  the  federal 
government  tlie  great  source  of  income  taxation.  Fiscal 
necessity  has  forced  us  to  tap  the  same  sources  of  revenue. 
Common  sense  requires  that  we  act  with  a  due  regard  for  one 
another's  needs  and  re(|uirements.  There  is  ground  here  for 
much  careful  study  and  reflection  by  your  Association,  witli 
the  view  to  determining  upon  the  best  coordination  of  pro- 
cedure as  between  the  states  and  the  federal  government,  to  the 
end  tliat  taxes  may  be  more  ecjuitably  assessed  and  more  justly 


LETTER  FROM  DANIEL  C.  ROPER  299 

•distributed.  The  simplification  and  improvement  of  tax  laws 
is  no  easy  task.  It  must  be  approached,  not  only  with  a  dis- 
interested spirit,  but  with  a  practical  and  technical  knowl- 
edge of  the  ends  to  be  achieved  and  the  difficulties  to  be  sur- 
mounted. Your  Association  has  in  the  past  labored  effectively 
and  in  a  disinterested  way,  to  perfect  and  better  federal  tax 
laws.  For  what  you  have  done  in  the  past,  as  an  American 
citizen  and  as  a  federal  official,  I  thank  you.  For  the  future, 
I  can  but  express  the  hope  that  you  will  continue  to  labor, 
in  the  same  disinterested  and  intelligent  way,  to  place  on 
the  federal  statute  books,  laws  that  command  the  support 
and  respect  of  the  taxpayer.  May  I  also  venture  the  hope  that 
I  shall  continue  to  have  the  sympatlw  and  cooperation  of  all 
the  members  of  your  Association  in  the  trying  and  difficult 
tasks  of  administration? 
With  my  best  wishes,  I  am 

Sincerely  yours, 

Daniel  C.  Roper, 

Commissioner. 

Chairman  ^Montgomery  :  I  am  somewhat  embarrassed  in 
presenting  the  next  speaker.  It  would  be  a  misnomer  to  use 
"introduction."  Last  night  the  chairman  of  the  evening  said 
he  was  going  to  call  upon  our  old  friend  "Tommy"  Adams, 
so  if  it  were  not  for  my  own  diffidence  I  would  have  used  the 
same  expression ;  therefore  I  think  I  will  have  to  call  on  Dr. 
Adams,  chairman  of  the  Advisory-  Tax  Board  of  the  Depart- 
ment of  Internal  Revenue,  who  will  speak  on  the  subject  of 
Sources  of  Federal  Revenue — Dr.  Adams,     (applause.) 

T.  S.  Adams  of  Washington,  D.  C.  :  Mr.  Chairman  and 
Gentlemen :  I  am  afraid  tliat  what  I  shall  have  to  say  tonight 
is  somewhat  perfunctory.  I  did  not  recognize  as  I  read  it 
through,  anything  dramatic  or  unusually  interesting.  I  will 
try  to  run  over  in  rather  a  general  way  the  main  sources  of 
revenue  in  order  that  we  may  have  some  broad  appreciation 
of  the  federal  fiscal  problem  which  confronts  the  administra- 
tion, in  the  fiscal  year  1920  in  particular.  And  it  seems  wise 
to  say  I  am  speaking  in  purely  an  unofficial  way  and  that  some 
of  my  opinions  are  tentative  even  as  expressions  of  personal 
view. 
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SOURCES  OF  FEDERAL  REVENUE  READJUSTMENT 
AND  FEDERAL  TAXATION 

THOMAS  S.  ADAMS 

Professor  of  Political  Economy,  Yale  University,  Chairman,  Advisory 

Tax  Board,  United  States  Internal  Eevenue  Department 

The  period  of  readjustment  through  which  the  couutr\-  must 
pass  for  the  next  few  years,  ^^"ill  necessarily  raise  some  un- 
usually trj'ing  fiscal  problems.  The  present  paper  is  de- 
signed to  state  a  few  of  these  problems,  in  the  hope  that  a 
brief  exposition  of  the  principal  difficulties  to  be  faced,  will 
stimulate  effective  early  thinking  on  the  subject.  Wliat  I 
have  to  say  is  unofficial  and,  even  as  an  expression  of  personal 
opinion,  tentative. 

I.   PUBLIC   EXPENDITURES 

No  long  array  of  facts  or  figures  is  necessary  to  portray  the 
magnitude  of  the  problem.  "War  has  ceased,  but  its  burdens 
continue.  We  shall  spend  in  the  fiscal  year  ending  June  30. 
1919,  approximately  $18,500,000,000  and  raise  about  one-third 
of  that  amount  by  taxes.  The  remainder  will  come  from  loans, 
swelling  the  public  debt  to  such  a  point  that  the  debt  service 
will  require,  in  the  future,  an  appropriation  approximately 
as  large  as  the  entire  prewar  budget. 

It  is  necessarj'  to  deal  in  approximations,  as  circumstances 
make  it  impossible  to  secure  exact  figures  or  even  accurate 
estimates.  This  is  particularly  true  of  the  fiscal  year  ending 
June  30,  1920 — hereafter  referred  to  as  the  fiscal  year  1920. 
Estimates  of  the  expenditures  in  that  year,  vary  all  the  way 
from  six  and  a  half  to  ten  billion  dollars,  but  it  is  verj'  prob- 
able that  both  these  figures  are  extreme  and  that  the  expendi- 
tures in  1920  will  be  somewhere  in  the  neighborhood  of  seven 
billion  dollars.  Fortunately,  or  unfortunately,  exact  figures 
are  not  necessary.  The  problem  remains,  whether  we  spend 
seven  billions  or  ten  billions. 

That  problem  is  this :  the  present  Revenue  Act  is  calculated 
to  yield  something  over  four  billion  dollars  in  1920.  Is  sixty 
or  seventy  per  cent  of  the  expenditures  enough  to  raise  by 
taxation,  in  a  year  of  peace,  beginning  nearly  eight  months 
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^nd  endiug  nearly  twenty  months,  after  the  signing  of  the 
armistice?  Can  we,  should  we,  go  on  borrowing  to  pay  our 
deficits?  Do  not  ordinary  thrift  and  prudence  compel  us. 
either  to  cut  down  our  expenditures  or  raise  our  taxes ;  and  is 
either  possible? 

I  see  no  real  hope  of  cutting  expenditures  enough  to  reduce 
materially  the  gravity  of  the  problem.  There  is  enormous 
waste  in  the  conduct  of  the  government — just  as  there  is  waste 
in  the  American  kitchen  and  in  the  ordinary'  expenditures  of 
the  average  American.  But  it  would  be  idle  to  close  our  eyes 
to  the  fact  that  this  disease  is  so  deep-rooted  that  the  remedy 
can  come  only  through  a  long  course  of  years.  The  histor\' 
of  democratic  government  is  littered  with  "economy  and  effi- 
ciency" campaigns  of  which  about  99  per  cent  have  utterly 
failed.  There  is  not  the  slightest  reason  to  believe  that  any 
program  of  economy  and  efficiency  can  be  brought  into  oper- 
ation soon  enough  to  reduce  materially  the  expenditures  for 
1920.  We  cannot  begin  to  economize  too  soon,  but  however 
earnestly  and  honestly  we  begin,  we  shall  make  no  serious  im- 
pression upon  the  expenditures  for  1920 — and  not  even  after 
that,  unless  we  face  with  complete  intellectual  honesty,  the 
source  and  nature  of  the  thing  we  call  governmental  waste. 

n.    LOANS  VERSUS  TAXATION 

If  "economy  and  efficiency"  cannot  be  trusted  to  keep  ex- 
penditures below,  say  eight  billion  dollars  in  1920.  how  much 
of  that  sum  shall  we  borrow  ? 

It  is  customary  to  discuss  this  question  in  terms  of  per- 
centages. Thus  the  President  recommended  that  in  the  first 
year  of  the  war  we  should  raise  at  least  50  per  cent  of  the 
expenditures  by  taxation,  and  for  the  present  year,  all  plans 
have  been  similarly  based  upon  a  ratio  of  one-third.  Accept- 
ing this  method  of  discussion  for  the  moment.  50  per  cent  is 
certainly  as  small  a  part  as  we  should  raise  by  taxation. 
Hea\y  borrowing  for  war  expenditures,  has  some  reasons 
besides  sheer  necessity,  to  justify  it.  But  in  time  of  peace, 
we  should  make  evers'  effort  to  pay  as  we  go.  Our  last  peace 
budget  called  for  something  over  one  billion  dollars.  In  1921 
we   sliall   probably    spend    from   three   and   a    half   to    four 
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billions,  and  the  more  distant  future  will  bring  its  own  inevit- 
able demands.  These  burdens  must  be  met  as  they  arise.  We 
cannot  go  on  borrowing  indefinitely  to  pay  the  costs  of  w^ar. 

As  a  matter  of  fact,  however,  this  talk  of  percentages  is 
fundamentally  misleading.  Whether  it  be  5  per  cent  or  50 
per  cent,  we  must  borrow  what  we  cannot  raise  by  taxes: 
and  per  contra,  we  should  raise  by  taxation,  every  dollar  that 
it  is  possible  to  raise,  without  materially  crippling  the  in- 
dustry of  the  country  or  seriously  retarding  the  production 
of  wealth  and  the  employment  of  labor.  How  much  we  should 
raise  by  taxes,  and  how  much  we  nnist  raise  by  loans,  are  ques- 
tions which  depend  primarily  upon  the  skill  ^nth  which  our 
tax  laws  are  formulated  and  applied.  If  we  are  wise  enough 
to  levy  taxes  only  upon  those  who  are  really  able  to  pay; 
if  we  are  clever  enough  to  discourage  luxury  by  taxation,  and 
so  make  the  extravagant  contribute  to  the  treasury  in  high 
l>roportion  to  the  waste  for  which  they  are  responsible ;  we 
shall  find  it  possible,  in  large  measure,  to  avoid  the  spend- 
thrift habit  of  borrowing.  On  the  other  hand,  if  our  taxes  are 
so  bungling  as  seriously  to  repress  industry  or  actually  to  cut 
into  the  necessities  of  the  working  classes,  we  had  better  bor- 
row. In  short,  it  all  comes  down  to  the  specific  and  particular 
taxes  which  are  proposed. 

The  taxes  on  the  statute  books  and  their  estimated  yield  in 
the  years  1919  and  1920  are  shown  in  the  table  immediately 
following.  [These  are  based  upon  the  original  estimates  pre- 
j)ared  by  Mr.  Josepli  S.  McCoy  for  the  Ways  and  Means  Com- 
mittee. Revised  figiires  for  the  excise  and  "luxury"  taxes, 
are  used.  Figures  for  the  customs  duties  have  been  inserted 
by  the  writer.]  The  classification  is  necessaril.y  rough.  Thus, 
group  II  covers  indirectly,  partnershii)s  and  })ersonal  service 
corporations  and  includes  to  some  extent,  taxes  on  business: 
but  in  the  main  these  groups  represent,  with  sufficient  ac- 
curacy, essentially  dift'erent  types  of  taxes.  The  taxes  in 
group  I  are  not  in  the  main  shifted ;  they  represent  a  true  levy 
on  business.  The  individual  income  and  estate  taxes  also  rest 
in  tlie  main  where  they  are  imposed.  Like  the  taxes  in  group 
I,  they  are  roughly  apportioned  in  accordance  with  abilit>- 
to  pay.     The  consumption   taxes  represent  a  distinct   typo. 
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They  are  levied,  for  the  most  part,  upou  the  producer  or 
dealer  but  are  paid  by  the  consumer,  frequently  with  a  sub- 
stantial addition,  which  remains  in  the  pocket  of  the  producer 
or  dealer  who  pays  the  tax  in  the  first  instance.  The  taxes 
in  group  V  are  classed  together  as  representing  roughly,  taxes 
on  necessary  industrial  and  commercial  processes,  paid  in  the 
main,  by  the  consumer.  They  are  in  one  sense,  consumption 
taxes,  but  they  are  taxes  on  "productive  consumption'',  fall- 
ing in  the  main,  on  necessary  processes  of  modern  business. 
Speaking  generally,  I  should  say  that  there  is  less  theoretical 
justification  for  this  group  of  taxes  than  for  any  of  the  others. 

Estimated  revenue  receipts  under  the  existing  law  and  the  Eevenue  Act  of 
1918,  as  agreed  to  by  the  Conference  Committee,  for  the  fiscal  year  end- 
ing June  30,  1919,  and  under  the  Eevenue  Act  of  1918,  as  agreed  to  by 
the  Conference  Committee,  for  the  fiscal  year  ending  June  30,  1920. 

Fiscal  year  ending  June  30 

I.  Taxes  on  business                                     1919  19^0 

Amount  Amount     Per  cent 

Corporation  income  tax $775,000,000  $510,000,000 

Excess  profits  tax 2,500,000,000  1,250,000,000 

Capital  stock  tax   80,000,000  80,000,000 

Other  special  taxes  (Licenses)           7,230,000  9,110,000 

Total  Group  I $3,362,230,000  $1^97110,000      41.9 

II.  Income  and  inheritance  taxes 

Income  tax  on  individuals  ..  .    1,432,000,000  1,290,000,000 

Estate  tax   110,000,000  110,000,000 

Total  Group  II $i;5"427o"007000  $17400,000.000      31.8 

III.  Consumption  taxes 

Beverages 4o0,000,000  75,000,000 

Tobacco,  papers  and  tubes  .  .       217,520,000  250,900,000 

Floor  stock  tax 50,000,000 

Excises— luxuries   125,950,000  279,000,000 

Admissions  and  dues 53,500,000  53,500,000 

Total  Group  III $896,970,01)0  "$658,400,000      14.9 

IV.  Customs  duties $185,000,000  $225,000,000        5.1 

V.  Transportation,  insurance  and  stamp  taxes 

Transportation   215,000,000  215,000,000 

Telegraph  and  telephone  ....         16,000,000  17,000,000 

Insurance   14,000,000  14,000,000 

Stamp  taxes 31,000,000  31,000,000 

Total  Group  V $276,000,000  ^^$277,000,000        6.3 

Grand  Total   $6,262,200,000  $4,409,510,000    100.0 
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III.    INCOME  AND  INHERITANCE  TAXES 

It  will  be  convenient  to  consider  group  II  first,  made  up 
priueipalh^  of  the  personal  income  tax.  From  the  standpoint 
of  revenue,  I  do  not  believe  that  it  will  be  practicable  to  make 
important  changes  in  this  group  of  taxes.  Many  critics  be- 
lieve that  the  rates  on  the  smaller  incomes  are  too  low.  For 
instance,  the  head  of  a  family,  ha%dng  an  income  of  $5000  and 
no  children,  will  pay,  at  the  rates  now  provided  for  1919,  a 
tax  of  $120,  or  2.4  per  cent.  The  tax  on  the  same  income 
in  Great  Britain  would,  according  to  Mr.  McCoy,  be  15  per 
cent  and  in  France  3.2  per  cent.  The  same  head  of  a  family, 
with  an  income  of  $10,000,  would  pay  $590,  or  5.9  per  cent 
here  as  contrasted  with  22.5  per  cent  in  Great  Britain  and  4.98 
per  cent  in  France.  The  tax  on  a  million  dollar  income  in 
this  country  would  be  over  65  per  cent,  as  contrasted  with  52 
per  cent  in  Great  Britain  and  12.38  per  cent  in  France. 

But  the  great  yield  of  the  individual  income  tax  comes  from 
the  higher  brackets,  the  wealthier  taxpaj^ers.  Upon  such  in- 
comes, the  normal  tax  and  surtaxes,  may  exceed  70  per  cent. 
Personally  I  am  inclined  to  think  that  a  rate  of  70  per  cent 
is  too  high  for  successful  collection,  when  one  considers  the 
billions  of  tax-free  bonds  now  on  the  market  in  which  the  verv^ 
rich  man  may  invest  and  to  the  extent  of  his  investment,  escape 
all  taxation.  Any  attempt  to  take  three-fourths  of  a  man's 
income  in  federal  taxes,  is  almost  certain  to  stimulate  evasion, 
legitimate  or  otherwise.  Wliile  therefore  many  detailed  im- 
provements could  doubtless  be  effected  in  the  personal  income 
tax  and  some  of  the  rates  could  be  changed  to  advantage,  it  is 
probable  that  the  productive  power  of  the  tax  would  not  be 
materially  altered. 

IV.    INCOME  AND  PROFITS  TAXES  ON  CORPORATIONS 

The  income  tax  on  corporate  incomes  for  the  year  1919  and 
thereafter,  is  10  per  cent.  The  excess  profits  tax  is  20  and 
40  per  cent  on  net  income  in  excess  of  the  excess  profits  credit 
or  exemption.  These  two  taxes  are  best  considered  together 
and  tliey  give  rise  to  our  most  difficult  problem :  is  the  burden 
upon  business  too  great? 

In  answering  that  (juestion  it  must  be  borne  in  mind  that 
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both  taxes  are  ability  taxes.  Neither  applies  unless  the  tax- 
payer has  some  uet  income  on  which  to  pay.  In  this  respect 
they  differ  from  property  taxes,  which  fall  upon  the  unsuc- 
cessful as  well  as  the  successful  concern,  which  must  be  col- 
lected in  lean  years  as  well  as  in  fat  years. 

Moreover,  we  must  reckon  here  with  the  practical  politics 
of  the  situation.  Will  Congress  dare  to  reduce  the  taxes  on 
"corporations"?  Much  will  depend  upon  the  substitute  pro- 
posed. If  we  reduce  the  levy  upon  corporations,  we  should 
raise  an  equivalent  amount  elsewhere.  The  tariff  cannot  help 
much.  Two  hundred  million  dollars  additional,  perhaps  is  the 
most  that  can  be  expected  from  anything  in  the  nature  of  a 
protective  tariff.  This  is  only  a  little  more  than  a  drop  in  the 
bucket.  Under  the  circumstances,  it  seems  plain  that  no  sub- 
stantial reduction  in  the  tax  levy  upon  corporations,  can  rea- 
sonably be  expected.  If  we  hold  the  taxes  where  they  are,  it 
may  be  possible  perhaps,  to  increase  the  taxes  upon  luxuries 
and  articles  of  unnecessary  or  harmful  consumption.  But  we 
cannot  in  all  probability,  raise  the  taxes  upon  the  consumer 
in  order  to  reduce  the  taxes  upon  "corporations."' 

A  far  more  uncertain  question  is  that  relating  to  the  ex- 
cess profits  tax.  In  the  eyes  of  many,  this  has  come  to  be  an 
abomination.  The  theory  behind  it  is  interesting.  It  as- 
sumes that  capital  invested  in  business,  should  be  assured  a 
moderate  or  reasonable  return,  free  of  the  tax,  but  that  when 
this  reasonable  or  normal  return  is  exceeded,  the  excess  should 
be  heavily  taxed,  to  meet  public  expenditure.  Under  the  law 
applicable  to  the  year  1919  and  thereafter,  8  per  cent  of  the 
invested  capital  (plus  a  specific  exemption  of  .$3000)  is 
exempt ;  earnings  in  excess  of  this  exemption,  up  to  20  per  cent 
of  the  invested  capital,  pay  20  per  cent;  and  earnings  in  ex- 
cess of  20  per  cent  of  the  invested  capital,  pay  40  per  cent. 

The  theory  of  the  excess  profits  tax  is  very  attractive.  It 
lays  the  burden  upon  the  unusually  prosperous  corporation. 
The  new  corporation,  which  is  struggling  to  get  a  start  and  the 
old  corporation  which  has  fallen  upon  evil  days,  pay  no  profits 
tax  until  they  have  earned  at  least  8  per  cent  upon  the  actual 
investment.  Those  who  achieve  an  unusual  success  are  called 
upon  to  pay  taxes  that  would  otherwise  fall  ui)on  those  who 
20 
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have  succeeded  only  moderately  or  not  at  all.  By  taxing  the 
very  prosperous,  it  serves  to  protect  the  weak.  It  is  particu- 
larly plausible  where  part  of  the  profits  of  private  business 
may  fairly  be  ascribed  to  governmental  action.  Thus,  for 
example,  it  might  be  called  a  natural  accompaniment  of  a 
protective  tariff.  If  Congress  taxes  the  public  in  order  to 
protect  American  industry,  part  of  the  gains  of  American 
industry  will  thus  be  ascribable  to  governmental  action,  in 
fact  to  the  imposition  of  a  tax  upon  the  consumer,  laid  in 
behalf  of  the  producer.  Under  such  a  system  it  would  seem  to 
be  perfectly  natural  for  the  government  to  take  some  fair  part 
of  the  profits  of  the  protected  industry,  above  a  reasonable 
return  upon  the  capital  at  stake. 

Such  is  the  theory  of  the  tax.  Does  the  theoiy  work  in 
practice  ?  Here  is  the  rub.  The  excess  profits  tax  is  ex- 
ceedingly difficult  to  administer.  It  is  particularly  difficult  to 
measure,  accurately  and  equitabh",  the  invested  capital,  upon 
which  the  principal  exemption  or  credit  is  based.  "What  is  the 
invested  capital  upon  which  it  is  desired  to  allow  a  reasonable 
return,  free  of  tax  ?  Does  it  include  the  unearned  increment 
of  land,  appreciation  in  the  value  of  securities,  mineral  and 
similar  values  brought  to  light  by  development,  good  will  and 
like  intangible  values,  created  by  high  earning  power?  These, 
and  many  similar  difficulties,  surround  the  practical  applica- 
tion of  the  excess  profits  tax.  As  a  working  measure  of  taxa- 
tion, is  it  fit  to  survive  ?  The  more  one  knows  about  the  actual 
operation  of  this  tax,  the  more  cautious  he  will  be  in  answer- 
ing this  question.  The  doctrinaire,  the  taxpayer  who  knows 
the  circumstances  of  his  own  case  and  no  other,  the  all-wise 
publicist,  with  an  instant  opinion  on  every  important  problem, 
ready, — like  postum,  in  one  minute — will  answer  it  lightly. 
Those  who  have  studied  the  operation  of  the  tax  in  thousands 
of  cases,  will  hesitate  to  pronounce  an  opinion.  The  tax  has 
the  merit  of  being  wonderfully  productive.  It  is  better  than 
no  tax  at  all — better  than  bonds  to  an  equivalent  amount. 
But  it  is  decidedly  not  worth  preserving  for  its  own  sake. 

The  correct  answer  to  this  question  thus  turns  on  possible 
substitutes  for  the  excess  profits  tax.  Theoretically,  an  in- 
definite inmiber  of  substitutes,  are  available,  but  most  of  these 
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are  eliminated  by  the  political  factor.  You  cannot  increase 
taxes  on  '"the  breakfast  table"  in  order  to  reduce  taxes  on 
corporations.  The  one  available  substitute,  developed  in  the 
discussions  at  the  last  session  of  Congress,  in  an  increase  in 
the  corporation  income  tax.  The  corporation  income  tax,  if 
increased  from  10  to  16  or  18  per  cent,  would  make  unneces- 
sary- the  excess  profits  tax.  Is  a  fiat  income  tax,  at  16  or  18 
per  cent,  preferable  to  the  existing  dual  income-profits  tax 
at  10.  20  and  40  per  cent  ? 

A  flat  income  tax  of  16  per  cent,  would  take  one-sixth  of  the 
net  income  of  ever\-  corporation  having  any  net  income.  The 
new  corporation,  earning  only  1  or  2  per  cent  in  its  early 
years,  tlie  i)ublic  utility,  managing  to  earn  a  profit  of  3  or  -t 
per  cent,  the  railroads  drawing  their  standard  compensation 
from  the  government,  the  great  mass  of  moderately  success- 
ful corporations,  just  managing  to  keep  their  heads  above 
water  or,  in  accounting  terms,  to  keep  out  of  the  red  ink 
figures — all  these  M-ould  be  forced  to  contribute  one-sixth  of 
their  sparse  profits  to  the  federal  treasury. 

It  is  difficult  to  make  choice  between  such  alternatives. 
While  I  personally  have  no  doubt  that  the  evils  and  imper- 
fections of  the  existing  profits  tax  have  been  exaggerated,  and 
that  in  certain  applications,  the  tax  should  be  retained,  I  am 
convinced  that  a  flat  corporation  income  tax  would  be  prefer- 
able, unless  fundamental  improvements  in  the  existing  profits 
tax,  can  be  formulated  and  adopted.  '"Invested  capital",  as 
now  determined,  depends  far  too  much  upon  accidents  of  or- 
ganization and  accounting,  to  furnish  a  successful  basis — as 
it  does  in  large  part — for  so  hea\y  a  tax.  The  situation  will 
improve  as,  with  the  passage  of  time,  the  tax  rate  is  reduced. 
And  the  fundamental  theory'  of  the  tax  is,  in  my  opinion,  so 
attractive  as  to  warrant  sustained  effort  to  bring  the  practical 
application  of  the  tax  within  the  requirements  of  the  theory 
on  which  it  is  based.  Some  day  a  tax  of  this  general  nature, 
will  be  a  permanent  part  of  the  federal  fiscal  syst«m.  But  the 
friends  of  the  tax  must  make  practice  square  with  theory,  or 
postpone  the  actual  use  of  the  tax  until  it  has  been  perfected. 

One  great  improvement  could  be  accomplished  without  diffi- 
culty.    The   greatest  source   of   inequality,   perhaps,   in    the 
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existing  law.  arises  from  the  fact  that  corporations  are.  while 
sole  proprietors  and  partnerships  are  not,  subject  to  the  ex- 
cess profits  tax.  A  very  large  part  of  the  injury  which  this 
(listinctiou  might  work,  has  been  prevented  by  authorizing  the 
treatment  of  personal  service  corporations  as  partnerships. 
The  sound  logic  behind  this  practice  would  also  authorize  the 
extension  of  the  partnership  procedure  to  small  corporations, 
other  than  personal  service  corporations,  when  the  stock- 
holders therein,  are  actively  engaged  in  the  conduct  of  the 
business.  Under  the  existing  law,  all  corporations  other  than 
personal  service  corporations,  are  taxed  by  the  same  method. 
But  they  are  not  all  homogeneous.  The  stockholder  in  a  small 
corporation  who  actively  works  in  its  business,  is  economically 
a  true  owner.  The  holder  of  stock  in  a  very  large  corporation, 
on  the  other  hand,  is  usually  little  more  than  an  investor.  The 
excess  profits  tax,  if  retained,  should,  in  my  opinion,  be  con- 
fined to  large  corporations,  the  stockholders  of  which  are  in- 
vestors rather  than  owners  or  proprietors  in  the  true  sense. 

V.    THE  ESTATE  T.VX 

Many  states  have  come  to  rely  upon  the  inheritance  tax,  and 
the  use  of  this  source  by  the  federal  government,  has  proved 
embarrassing  and  may  create  friction  between  the  state  and 
federal  governments.  The  federal  government  cannot  deprive 
the  state  governments  of  the  use  of  this  tax.  On  the  other 
hand,  owdng  to  the  ease  with  which  a  wealthy  taxpayer  man- 
shift his  legal  domicile,  the  estate  or  inheritance  tax  cannot 
reach  its  full  development  as  a  state  tax.  Moreover,  state  in- 
heritance taxation  results  in  perhaps  the  most  glaring  ex- 
amples of  double  or  multiple  taxation  found  under  our  form 
of  government. 

The  logical  conclusion  from  these  facts  would  seem  to  be 
a  federal  tax,  part  of  which  would  be  redistributed  to  the 
states  or  perhaps  to  those  states  which  abstain  from  the  im- 
position of  inheritance  taxes.  It  would  not  be  difficult  to 
work  out  a  practicable  plan  on  these  lines,  if  it  were  not  for 
the  constitutional  difficulties  involved  in  the  granting  of  funds 
by  the  federal  to  the  state  governments.  In  my  opinion,  these 
difficulties  have  been  greatly  exaggerated,  and  there  is  nothing 


FEDERAL  KEADJrSTMENT  AND  TAXATION  309 

to  prevent  the  federal  government  from  distributing  certain 
funds  to  the  states,  particularly  if  this  is  done  as  compensa- 
tion for  state  and  local  assistance  in  the  administration  of  the 
estate  and  other  federal  taxes. 

If  constitutional  obstacles  cannot  be  avoided,  we  shoidd 
introduce  a  constitutional  amendment,  permitting  Congress 
to  make  arrangements  with  the  several  states  for  joint  action 
in  the  assessment  and  collection  of  taxes  and  in  the  division 
of  the  proceeds  thereof.  The  federal  internal  revenue  system 
is  now  in  my  opinion  greatly  overcentralized.  It  greatly 
needs  decentralization.  Many  of  its  most  important  duties 
and  problems  are  common  to  the  state  or  local  governments. 
Both  are  taxing  inheritances  (estates)  and  incomes  (ver\- 
largely).  Both  are  taxing  the  capital  stock  of  corporations. 
Everj'  year,  a  larger  and  larger  amount  of  common  valuation 
work  must  be  performed,  for  purposes  of  inventory,  deprecia- 
tion, amortization,  capital  stock  and  estate  or  inheritance  taxes. 
The  expense  of  this  work  could  be  shared  or  divided  and  the 
quality  of  the  work  indefinitely  improved.  It  would  tend  to 
remove  also  the  growing  friction  between  the  state  and  federal 
governments,  which  is  likeh'  to  become  acute  in  the  near 
future. 

VI.    CONSUMPTION   T.VXES 

There  is  a  strong  feeling  among  business  men,  and  even 
among  economists  and  other  disinterested  students,  that  the 
consumption  taxes  should  be  increased.  If  time  permitted, 
this  proposal  would  repay  extended  discussion.  The  strik- 
ing loss  of  revenue  caused  by  prohibition  legislation  turns  the 
mind  naturally  to  substitute  taxes  upon  wasteful  or  unneces- 
sary consumption,  and  protectionistic  doctrine  may  bring  some 
increase  in  this  form  of  consumption  taxes. 

On  the  whole,  however,  the  difficulty  will  probably  lie  in 
keeping  the  consumption  taxes  already  on  the  statute  books. 
Already  there  is  a  strong  movement  under  way  to  reduce  some 
of  these  taxes :  It  must  be  confessed  that  they  are  particularly 
irritating,  inconsistent  and  expensive  to  administer.  Some 
idea  of  the  reason  why  they  are  so  unpopular  may  be  gathered 
from  the  following  summary  comparison  of  the  rates  imposed 
upon  different  articles : 
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The  lowest  rate,  3  per  cent:  chewing  gum ;  toilet  soaps 
and  toilet  soap  powders;  automobile  trucks  and  wagons. 

Second  class,  4  per  cent  (''1  cent  for  each  25  cents  or 
fraction  thereof")  :  perfumes,  extracts,  toilet  waters,  cos- 
metics, hair  oils,  etc. ;  proprietary  medicines. 

Third  class,  5  per  cent:  automobiles  and  motorcycles; 
musical  instruments :  photographic  films  and  plates ; 
candy;  electric  fans;  thermos  bottles;  automatic  slot- 
device  vending  machines ;  jewelry. 

Fourth  class,  10  per  cent  on  sale  price  in  excess  of  stipu- 
lated amounts:  articles  covered  by  section  904.  The  tax 
here  is  upon  the  price  in  excess  of  stipulated  amounts,  can 
never  exceed  10  per  cent  and  probably  averages  less  than 
3  per  cent. 

Fifth  class,  10  per  cent :  sporting  goods ;  cameras,  fire- 
arms and  ammunition :  cigar  and  cigarette  holders ;  auto- 
matic slot-device  weighing  machines ;  liveries,  hunting  and 
riding  habits;  articles  made  of  fur;  yachts  and  pleasure 
boats ;  sculpture,  painting  and  statuary ;  soft  drinks, 
grape  juice,  etc. ;  fountain  drinks,  ice  cream  sundaes,  etc. ; 
admissions  and  dues  (general  rate  1  cent  for  each  10  cents 
or  fraction  thereof). 

Sixth  class,  15  per  cent :  cereal  beverages. 
Seventh  class,  100  per  cent :  dirk  knives,  brass  knuckles, 
etc. 
Probably  no  two  persons  would  agree  witli  the  judgments 
expressed  in  the  above  rate  schedules.  Automobile  trucks  and 
wagons — articles  of  commercial  necessity — are  classed  with 
chewing  gum  and  toilet  soap  powders  and  taxed  at  lower  rates 
than  musical  instruments,  photographic  films  and  thermos 
bottles.  Perfumes  and  cosmetics  are  taxed  along  with  pro- 
prietary medicines  at  practically  4  per  cent,  while  soft  drinks 
and  ice  cream — in  many  respects  true  food  products — are 
taxed  at  10  per  cent.  Musical  instruments  and  photographic 
films,  educational  and  elevating  in  their  influence,  are  taxed 
at  higher  rates  than  chewing  gum  and  cosmetics,  but  at  lower 
rates  than  cameras  and  works  of  art.  Tliere  is  no  theoretical 
or  practical  basis  for  the  discriminatory  judgments  expressed 
in  these  varying  tax  rates.  And  the  administrative  defects 
are  as  great  as  the  legislative  blemishes. 
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Despite  their  defects  tiiese  taxes  should,  in  my  opiuiou  be 
retained,  perfected,  and  Avhen  suitable  opportunity  occurs, 
should  be  expanded  and  developed.  Luxuries  and  non-essen- 
tials are  particularly  appropriate  objects  of  taxation.  Some 
of  the  essential  industries  of  the  country  have  temporarily, 
at  least,  fallen  upon  evil  days  while  the  luxury  trades  are 
thriving.  Fiscal  necessity  makes  it  difficult  and  undesirable 
to  reduce  taxation  on  "essential""  business.  Is  this  the  time 
to  reduce  taxes  on  unnecessary  consumption  ? 

So  far  as  taxation  is  concerned,  we  have  entered  upon  a 
new  era.  Taxation  has  ceased  to  be  an  incident  in  modern 
life.  The  government  is  taking  and  must  continue  to  take, 
a  heavy  share  of  personal  and  business  income.  That  these 
taxes  will  require  an  effective  teclinique  and  machinery ;  that 
care  and  thought  must  be  given  to  their  assessment  and  col- 
lection ;  that  difficult  administrative  problems  must  be  met 
and  solved — all  this  goes  without  saying.  It  is  no  time  to  play 
the  baby  act.  Waste,  extravagance,  ostentatious  consumption, 
shoidd  be  discouraged  and  forced — if  persisted  in — to  contri- 
bute to  the  public  revenues.  The  luxury  taxes  are  sound  in 
theory ;  we  should  continue  to  work  and  experiment  with  them 
until  they  can  be  made  to  succeed  in  practice.  There  is  no 
pos-sible  excuse  for  borrowing  or  for  taxing  necessities,  when 
a  huge  stream  of  wasted  income  lies  at  our  elbow  ready  to  be 
tapped  by  the  tax  gatherer  if  he  resolutely  applies  himself 
to  the  task. 

VIJ.    CUSTOMS  DUTIES 

Fortunately  we  need  not  dwell  here  upon  the  tariff  problem. 
From  the  standpoint  of  the  revenue,  the  tariff  has  ceased  to  be 
a  controlling  question.  In  the  fiscal  year  1918,  we  collected 
in  customs  duties,  approximately  183  million  dollars.  Dur- 
ing the  fiscal  year  1919,  so  far  we  have  run  about  one  million 
dollars  behind  the  preceding  fiscal  year,  and  I  have  placed  in 
the  table  185  millions  from  tliis  source  for  the  fiscal  year  1919. 
For  the  fiscal  year  1920  I  have  roughly  estimated  that  the 
yield  will  be  225  millions.  It  coukl  be  made  to  go  even 
higher,  if  a  tariff  for  revenue  only,  were  carefully  worked  out 
and  systematically  applied.     But  the  latter  event  is  unlikely. 
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After  a  certain  point  is  reached,  there  comes  to  be  an  irrecon- 
cilable difference  between  a  tariff  for  protection  and  a  tariff 
for  revenue.  If  we  wish  to  protect  American  industries,  we 
must  keep  foreign  imports  out,  and  if  we  keep  them  out,  the 
revenue  necessarily  suffers.  Two  hundred  million  dollars 
additional  revenue  is  the  most  that  we  can  hope  from  any 
tariff  which  has  a  chance  of  adoption.  If  the  country  de- 
cides to  raise  the  tariff,  the  additional  revenue  will  be  help- 
ful and  welcome;  if  it  decides  against  "more  taxes  at  the 
customs  liouses"  the  loss  of  potential  revenue  will  not  be 
serious. 

VIII.    GENERAL  SALES  TAX 

A  much  more  important  and  plausible  project,  from  the  rev- 
enue standpoint,  is  the  proposal  to  levy  a  flat  tax,  say  at  1 
per  cent,  upon  all  turnovers  or  sales.  There  is  an  astonishing 
amount  of  support  for  this  scheme.  It  has  the  merit  of  ap- 
parent simplicity,  and  the  yield  would  run  into  the  billions. 

The  arguments  against  this  scheme  seem,  however,  almost 
unanswerable.  A  1  per  cent  tax  in  some  industries  might 
so  discourage  sales  as  seriously  to  embarrass  the  indus- 
try. There  are  a  few  important  lines  in  which  the  profit  on 
the  turnover  is  so  small  that,  if  the  business  itself  were  called 
upon  to  bear  the  tax,  the  results  would  be  disastrous. 

Again,  the  administrative  work  would  be  colossal.  There 
are  literally  millions  of  vendors,  peddlers  and  petty  trades- 
men, who  should  be  brought  under  the  tax,  required  to  keep 
accounts  in  some  way,  to  make  systematic  return  of  their 
sales  and  of  the  taxes  thereon.  The  work  of  supervision 
here  would  be  enormous. 

These  are  only  the  minor  difficulties  however.  The  prin- 
cipal defect  lies  in  the  premium  that  such  a  tax  would  place 
upon  synthesized  business.  The  small  business  which  con- 
fined itself  to  one  branch  of  manufacture  or  sale  and  bought 
its  stock  from  an  independent  business  concern,  would  be 
forced  to  charge  higher  prices  than  tlie  large  trust,  which 
produced  or  mined  its  raw  materials,  transported  them  in 
its  own  ships  to  its  factories,  and  finally  sold  the  finished 
product  through  its  own  distributive  agencies.     And  if  we 
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attempt  to  meet  this  fiuidameutal  objection  by  confiuiiig  the 
tax  to  articles  sold  for  "  coDsmnption  and  use'",  we  meet  an 
almost  insoluble  problem  of  classification.  The  farmer  who 
bought  an  automobile,  would  doubtless  be  taxed,  although  the 
automobile  was  used  principally  in  his  business  of  farming. 
If  he  bought  a  plow,  doubtless  this  would  be  a  purchase  for 
"consumption  and  use."  But  if  the  Standard  Oil  Company 
bought  a  tank  steamer  or  the  United  States  Steel  Corporation 
a  huge  crane,  costing  perhaps  $25,000,  it  would  stretch  the 
ordinary  use  of  language  to  describe  the  transaction  as  a  pur- 
chase or  sale  for  "consumption  and  use"  although  the  techni- 
cal phraseolog\'  of  economists  would  justify  it.  There  seems 
no  practical  way  of  differentiating  between  sales  for  consump- 
tion and  sales  for  other  purposes.  And  what  the  aggregate 
effect  upon  the  consumer,  of  a  cumulative  tax  upon  all  turn- 
overs or  sales  would  be,  is  hard  to  determine.  It  might  be 
disastrous. 

I  have  perhaps  overstated  the  case  against  the  general  sales 
tax.  It  is  distinctly  a  proposal  worth  careful  consideration. 
Such  a  tax  is  successfully  enforced  in  the  Philippine  Islands. 
In  time  of  war  it  would  be  thoroughly  justifiable  as  an 
emergency  measure.  But  it  probably  has  little  real  chance 
of  adoption  in  the  next  year  or  two,  and  any  truth  which  the 
proposal  contains,  can  probably  best  be  realized  by  adopting 
particular  taxes  upon  sales  of  non-essentials  or  luxuries. 

In  some  such  form  as  outlined  above  we  may  expect  the 
problem  of  taxation  to  present  itself  at  the  present  session  of 
Congress.  From  the  conser\'atives,  we  shall  have  proposals 
for  the  reduction  of  taxes  on  business,  with  more  or  less  open 
advocacy  of  increased  taxes  upon  consumption.  From  the 
radicals  we  may  expect  proposals  for  higher  income  taxes, 
the  retention  or  even  extension  of  the  excess  profits  tax,  and 
advocacy  of  higher  inheritance  or  estate  taxes,  with  perhaps 
suggestions  of  progressive  federal  laud  taxes  or  even  a  levy 
upon  capital.  The  timorous  will,  as  always,  attempt  to  defer 
the  day  of  reckoning,  with  proposals  to  borrow  most  of  what 
we  njust  spend.  Protracted  discussion  of  the  tax  seems  in- 
evitable. 

Through  this  maze  of  conflicting  fiscal  projects,  we  shall  find 
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a  safe  way  only,  I  believe,  by  keeping  in  mind  some  of  the 
larger  truths  which  history  has  clearly  established  as  sound 
jnaxims  of  peace  taxation.  If  we  must  tax  persons  and  busi- 
ness— and  we  must — let  it  be  in  accordance  Avith  ability  to  pay. 
If  we  must  tax  wealth,  let  it  be  unearned  wealth,  such  as 
comes  by  gift  and  inheritance.  Such  taxes  fall  upon  surplus 
wealth  or  earnings — upon  net  income,  excess  profits,  unneces- 
sary consumption,  unearned  wealth.  They  have  proved  their 
practicability :  they  have  yielded  in  the  last  two  years  far  more 
than  the  most  expert  students  of  taxation  theretofore  believed 
could  be  raised  by  taxation. 

And  with  such  taxes  we  need  not  seek  artificially  simple  or 
arithmetical  answers  to  the  question.  How  much  shall  we  raise 
by  taxes  and  how  much  by  bonds  or  other  credit  devices  ?  The 
answer  will  be :  Press  such  taxes  to  the  uttermost  and  borrow 
tlie  rest.  Adopt  every  safeguard,  every  cushion,  every 
ameliorative  device  which  modern  fiscal  science  has  devised  to 
prevent  real  hardship  through  taxation,  and  then — pay  as 
we  go. 

Frederick  N.  Judson  of  Missouri  :  Before  Dr.  Adams 
finishes  this  subject,  there  is  one  matter  that  I  would  like  to 
hear  some  exposition  of,  that  is :  what  Avas  the  reasoning  in 
the  Congressional  committee  for  the  discrimination  against 
intangible  propert}^  in  the  determination  of  invested  capital? 
It  was  changed  from  twenty  per  cent  in  the  former  law  to 
twenty-five  per  cent  in  the  present  law.  Was  that  based  upon 
the  conviction  that  such  properties  on  the  average  are  worth 
that  much  less?     What  was  the  real  reason  for  that  position? 

Chairman  Montgomery:  May  I  make  a  suggestion?  We 
have  a  paper  to  be  presented  by  the  Committee  on  federal 
taxation  and  in  that  paper  certain  matters  are  discussed  and 
l)rought  out  which  I  think  could  properly  be  all  taken  up  after 
we  finish  the  subject  of  federal  taxation.  I  think  at  that 
time  some  of  you  will  want  to  ask  questions  of  Dr.  Adams. 
I  am  going  to  suggest  that  we  take  up  at  this  time  that  paper. 

The  Report  of  the  Committee  on  Federal  Taxation  will  be 
presented  by  the  chairman.  Mr.  Lyons. 
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T.  E.  Lyons  of  Wisconsin  :  Mr.  Chairman  and  Gentlemen 
of  the  meeting,  I  want  to  say  in  advance  that  while  I  have  been 
honored  with  the  chairmanship  of  thi*  committee  there  was 
no  special  propriety  in  that  circumstance  because  my  con- 
nection with  federal  taxation  has  been  very  limited  and  is  noAv 
nil.  The  committee  was  appointed  with  the  expectation  of 
making  a  report  at  the  1918  meeting  of  the  conference  or  of 
the  association,  but  no  meeting  was  held  that  year.  A  bill  was 
pending  in  Congress  during  a  large  part  of  that  time,  which 
was  subsequently  passed  and  ,is  now  the  law.  Several  mem- 
bers of  the  committee  were  in  the  east  and  I  myself  was  in  the 
west.  In  view  of  the  unsettled  condition  of  legislation,  for  a 
considerable  time  no  serious  labor  was  performed  by  the  com- 
mittee on  the  report.  When  we  got  to  it  we  had  the  disadvant- 
age of  being  widely  separated.  Nevertheless  we  got  along 
very  well  while  the  courtesies  of  diplomatic  correspondence 
continued,  but  when  we  met  here  we  found  several  points  of 
disagreement.  However,  these  have  been  reconciled  to  the  ex- 
tent that  we  have  some  tentative  suggestions  to  submit  to  the 
conference. 

A  report  covering  sources  of  federal  revenue,  as  might  be 
expected,  is  necessarily  somewhat  long,  unless  a  very  large 
number  of  the  subjects  are  omitted  altogether.  Perhaps  you 
have  observed,  from  experience  or  otherwise,  that  the  law  itself 
is  long,  that  it  is  somewhat  complicated,  and  that  the  form  of 
return  is  not  peculiarly  brief.  A  report  therefore  is  of  neces- 
sity of  some  length.  That  being  the  case  and  there  being  but 
one  session  devoted  to  the  subject  of  income  taxation,  and 
not  all  of  that  to  federal  taxation,  and  as  the  hour  now  ap- 
proaches half-past  nine,  it  is  rather  impracticable  to  read 
the  entire  report,  which  consists  of  practically  sixty  pages. 
The  committee  has  agreed  that  the  introductory  portion  shall 
be  read  and  the  conclusions,  and,  to  cover  those  portions  of  the 
report  where  the  more  detailed  features  of  the  law  are  dis- 
cussed, we  have  endeavored  to  prepare  and  herewith  submit  a 
brief  summary  or  synopsis  of  what  the  committee  lias  agreed 
upon.  In  that  way  we  may  keep  within  tlie  time  ajipropriated 
and  not  trespass  on  the  program  which  is  to  follow. 
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I.  Introduction 

Wlieu  your  committee  oii  federal  taxation  was  apiDointed,  in 
July,  1918,  the  country  was  engaged  in  a  great  world  war. 
Government  moneys  were  being  expended  on  a  stupendous 
scale,  far  in  excess  of  receipts,  and  the  demand  for  increased 
revenue  was  urgent.  The  problem  then  challenging  the  at- 
tention of  Congress  and  of  the  country,  was  the  formulation 
of  plans  for  raising  the  necessary  revenue  to  continue  the 
conflict. 

In  the  view  of  yoiu*  committee,  its  first  duty  was  to  assist 
in  bringing  to  the  attention  of  Congress  the  consensus  of 
opinion  of  those  who  had  given  time  and  serious  thought  to 
the  problems  of  taxation.  Accordingly,  a  questionnaire  wa.s 
sent  out  to  all  members  of  the  Association  and  to  others  who 
might  be  interested,  calling  for  expressions  of  opinion  re- 
garding the  kinds  of  taxes  which  should  be  levied  and  the 
form  in  which  new  statutes  should  be  drawn  or  existing 
statutes  amended,  in  order  to  raise  most  equitably  the  great 
revenue  then  deemed  necessary  and  to  facilitate  tlie  admin- 
istrative processes  of  its  collection. 

Replies  to  the  questionnaire  indicated  that  the  subject  was 
so  technical  and  complicated  that  the  great  majority  of  tlie 
members  of  the  Association  did  not  feel  qualified,  without  care- 
ful study,  to  express  opinions  or  make  suggestions.     Neverthe- 
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less,  the  limited  number  of  answers  wliicli  were  given,  repre- 
sented much  thought  and  contained  man}'  valuable  suggestions. 

A  preliminary  report  of  your  committee,  giving  the  result 
of  the  canvass  of  replies  to  the  questionnaire,  was  made  on 
September  18,  1918,  and  a  copy  was  sent  to  each  of  tlie  sena- 
tors and  representatives  then  taking  active  part,  in  the  fram- 
ing of  the  revenue  bill.  In  due  course  this  report  appeared 
in  the  printed  volume  of  hearings  before  the  finance  committee 
of  the  United  States  Senate  (page  98).  A  copy  of  the  pre- 
liminary report  was  printed  in  the  Bulletin  for  October,  1918, 
p.  20. 

Since  the  dale  of  the  preliminary  report,  great  events  have 
transpired.  The  world  conflict  has  come  to  an  end;  long 
wished  for  peace  has  been  restored.  Calls  on  the  national 
treasury,  while  they  have  been  reduced,  have  not  been  dis- 
continued. The  enormous  expenditure  for  arms  and  muni- 
tions has  ceased,  but  the  supply  heretofore  manufactured,  is 
still  unpaid  for,  and  heawy  deficits  on  war  contracts  are  yet 
to  be  met.  We  have  still  a  great  army  in  Europe  to  be  cared 
for  and  returned  to  their  homes  and  to  productive  employ- 
ment. The  maimed  and  disabled  victims  of  the  field  must  be 
nursed  and  cared  for,  and  the  dependent  families  of  the  killed 
and  permanently  injured  must  be  supported. 

It  is  obvious,  therefore,  that  the  time  for  returning  to  a 
peace  basis  of  taxation  has  not  yet  arrived.  Instead  of  the 
customary  annual  prewar  expenditure  of  approximately  one 
billion  dollars,  Ave  may,  according  to  statements  from  the  Treas- 
ury, look  forward  to  an  expenditure  of  at  least  ii;6, 500,000,000 
and  possibly  of  seven  or  eight  billion  for  tlie  fiscal  year  1919-20. 
Xor  may  we  reasonably  expect  the  return  of  normal  conditions 
in  government  finance,  for  another  year  or  two.  Even  then 
an  annual  revenue  of  at  least  four  billions  will  be  required. 
This  conclusion  is  forced  upon  us  by  consideration  of  the 
increased  level  of  prices  and  wages,  of  the  inevitable  expansion 
of  governmental  activity,  and  of  the  lieavy  sinking  fund  and 
interest  charges  on  our  debt,  whicli  may  yet  amount  to  .^17,- 
000,000,000,  after  deducting  advances  to  our  allies. 

To  meet  tlie  enormous  expenditures  which  must  still  be 
incurred  during  tlie  transition  from  war  to  jjeace  finance,  only 
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two  avenues  are  open — the  one  is  borrowing,  the  other  is 
taxing.  A  liberal  use  of  the  borrowing  power  has  been  made 
and  must  still  be  made,  but  always  as  a  supplement  to  and  not 
as  a  substitute  for  taxation.  How  then  should  the  taxing- 
power  be  used  to  meet  the  heavy  fiscal  demands  confronting 
the  government,  without  causing  unnecessary  hardship  to  the 
people  or  embarrassment  to  business  ? 

In  approaching  this  subject  we  should  naturally  turn  for 
enlightenment  to  the  experience  of  other  countries  under 
similar  conditions,  but  in  this  case  we  look  in  vain.  For  never 
before  were  there  similar  conditions.  The  belligerent  nations 
are  all  confronted  by  similar  problems,  and  none  can  wait  on 
another's  solution.  Not  even  the  experience  of  the  period 
of  actual  warfare  is  a  sure  guide.  Just  as  the  all-embracing 
scope  and  titanic  energy-  of  the  conflict,  the  stupendous  wast- 
age of  men  and  money,  and  the  indescribable  destruction  of 
property  had  no  parallel  in  past  experience,  so  preconceived 
notions  and  accepted  theories  of  ■  the  methods  and  rates  of 
taxation  gave  way  in  the  presence  of  overwhelming  necessity. 
What  was  endured  in  war  may  conceivably  prove  unendurable 
in  peace,  and  the  proper  shaping  of  our  revenue  policy  during 
this  transition  period,  is  worthy  of  the  best  thought  and  effort 
of  the  members  of  the  National  Tax  Association.  The  high 
degree  of  success  which  has  crowned  the  past  efforts  of  the 
Association,  to  secure  improvements  in  the  income  tax  law, 
warrants  the  hope  of  further  service  in  the  solution  of  the 
broader  problem  which  now  confronts  the  nation. 

Notwithstanding  much  diversity  of  detail,  certain  basic 
subjects  for  taxation  are  common  to  nearly  all  revenue  meas- 
ures. Among  these  are  (1)  lands  and  capital;  (2)  privileges 
and  occupations ;  (3)  transfers  of  property;  (4)  consumption 
or  sales  (generally  of  articles  of  luxury  and  comfort)  ;  and 
(5)  product  or  income. 

All  these  general  sources  of  revenue  may  advantageously 
be  included  within  our  federal  tax  system  with  the  exception 
of  the  first  named.  The  constitution  would  require  that  direct 
taxes  on  lands  and  capital  be  levied  according  to  population : 
but  since  population  and  the  value  of  lands  and  capit-al  do  not 
vary  together,  such  a  tax  would  be  grossly  inequitable  in  prac- 
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tice.  Moreover,  the  several  states  have  derived  revenue  for 
state  aud  local  purposes  very  largely  from  the  property  tax. 
The  amount  of  local  expenditures  is  constantly  increasing  and 
there  is  a  widespread  feeliug  that  direct  property  taxes  should 
be  resen'ed  to  meet  them.  The  levy  of  a  capital  tax,  in  addi- 
tion to  the  alreadj"  heavy  burdens  on  incomes,  would  operate 
to  reduce  production  and  retard  development.  Whatever  its 
merit  may  be,  under  particular  circumstances,  there  is  neither 
occasion  nor  sentiment  for  the  adoption  of  the  capital  le\y  in 
this  country  at  the  present  time.  In  any  event,  it  should 
be  reserved  for  a  last  resort. 

Aside  from  the  tax  on  the  employment  of  child  labor,  whose 
purpose  is  not  fiscal  but  regulatory,  the  Revenue  Act  of  1918 
provides  for  the  levy  and  collection  of  a  variety  of  taxes 
which  may  be  arranged  under  the  above  named  general  classes 
.somewhat  as  follows : 

Privileges  and  occupations 

Title  X.  special  ta:ses 
Transfer  of  property 

Title  IV.  estate  tax 

Title  XI.  stamp  taxes 
Consumption  or  sales 

Title  v.  Tax  on  transportation  and  other  facilities, 
and  on  insurance 

Title  VI.  Tax  on  beverages 

Title  VII.  Tax  on  cigars,  tobacco,  and  manufactures 
thereof 

Title  VIII.  Tax  on  admissions  and  dues 

Title  IX.  Excise  taxes 
Product  or  income 

Title  II.  Income  tax 

Title  III.  War-profits  and  excess-profits  tax. 

Aside  from  these  taxes,  other  important  sources  of  revenue 
are  customs  duties,  and  postal  fees.  Because  of  the  repeal  of 
three-cent  postage,  postal  fees  will  provide  practically  no  net 
revenue  and  may  be  dropped  from  consideration.  Custom 
duties  are  of  course  but  another  variety  of  consumption  taxes, 
from  the  several  classes  of  Avhich  the  government  has,  until 
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withiu  a  few  years,  derived  the  great  biilk  of  its  revenue. 
There  are  also  considerable  receipts  from  miscellaneous  sources. 
The  foUoTving  table  exhibits  the  Treasury-  estimates  for  the 

fiscal  years  1918-19  and  1919-20.  arranged  according  to  the 
above  scheme : 

Estimated  Re\'exce 

1918-19  1919-SO 
Source  of  Bevenue           Amount  in     Percent       Amount  in     Percent 
millUyns    distribution      millions    distribution 
Privileges  and  occupations 

Capital  stock $80.0  $80.0 

Other  special   6.2  8,1 

$86.2         1.3  $88.1  1.7 

Transfei^s  of  propertv 

Estates 110.0  110.0 

Stamps 31.0  31.0 

_        141.0         2.1  141.0  2.8 

Consumption  or  sales 
Transportation,    in- 
surance, etc 245.0  246.0 

Beverages  450.0  75.0 

Cigars,  tobacco,  etc.      217.5  250.9 

Admissions  and  dues        53.5  53.5 

Excises 127.0  280.0 

Customs 190.0  220.0 

Floor  stock  taxes  . .  .        50.0  

1,333.0       19.5  1.125.4        22.3 

Product  or  income 

Individual  incomes      1,432.0  1,290.0 

Corporation  incomes      775.0  510.0 

War-excess  profits   .   2,500.0  1,250.0 

4,707.0       68.9  3,050.0        60.5 

Miscellaneous 563.9  8.2                      642.0        12.7 


Total  estimated  receipts  $6,831.1  $5,046.5 

Over  against  these  figures  are  to  be  set  the  actual  revenue 
collections  for  the  fiscal  year  ended  June  30.  1919.  as  follows: 
21 
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Re\'enue  Receipts  1918-19 
Source  of  revenue  Amount  Per  cent  distribution 

Privileges  and  occupations  "j 

Transfer  of  property L  $1,481.0  28.7 

Consumption  or  sales  .  .  .  .   \ 

Product  or  income 3,019.0  58.6 

Miscellaneous 652.0  12.7 

Totals $5,152.0 

The  discrepancy  of  nearly  $1,700,000,000  between  Treasur}^ 
estimates  and  actual  receipts,  is  due  chiefly  to  the  failure  in 
the  Treasury  estimates  to  take  account  of  the  fact  that  the 
third  and  fourth  installments  of  income  and  profits  taxes  are 
not  payable  within  the  fiscal  year  1918-19.  These  installment 
payments  are  expected  to  bring  in  about  $1,900,000,000,  aside 
from  taxes  assessed  upon  returns  of  fiscal  year  corporations. 
By  making  a  corresponding  adjustment  in  the  estimates  for 
1919-20,  we  arrive  at  the  figure  of  about  $3,500,000,000  as  the 
prospective  receipts  from  income  and  profits  taxes  during  the 
coming  year,  or  $5,500,000,000  for  total  revenues.  Allowing 
for  Victory  note  subscriptions,  yet  to  be  paid,  these  amounts 
will  barely  suffice  to  cover  expenditures  at  the  minimum  esti- 
mate of  $6,500,000,000.  Should  actual  expenditures  exceed 
this  amount,  the  excess  must  be  covered  by  new  taxes  or  by 
loans. 

II.  Taxes  on  Privileges,  Occupations,  .vnd  Consumption 

It  will  be  observed  that  taxes  on  privileges  and  occupations 
and  on  transfers  of  property,  are  estimated  to  yield  only  a 
very  small  proportion  of  our  total  revenue.  Your  committee 
makes  no  comment  on  the  estate  tax,  which  is  being  considered 
by  another  committee  of  this  Association.  It  seems  a  fair 
question  whether  the  taxes  on  privileges  and  occupations  and 
the  present  stamp  taxes  on  transfers  are  sufficiently  produc- 
tive to  compensate  for  the  cost  of  their  collection  and  the 
annoyance  and  confusion  incident  to  their  payment.  The 
stamp  taxes  on  transactions  and  documents,  which  proved  use- 
ful during  the  Civil  and  Spanish  wars,  might  if  necessary,  be 
extended  to  other  transactions,  but  it  is  evident  that  a  solu- 
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tiou  of  our  revenue  problem  is  not  to  be  found  in  the  ex- 
tension and  increase  of  taxes  of  these  classes. 

Taxes  on  consumption  and  sales  are  practically  confined  to 
customs  duties  and  to  taxes  on  beverages,  luxuries,  and  tobacco, 
and  on  public  facilities  and  insurance.  The  present  condition 
of  trade  and  of  international  relations,  forbids  the  expecta- 
tion of  any  considerable  increase  in  the  yield  of  customs  duties 
within  the  near  future.  Possibly  revision  of  rates  and 
schedules  might  increase  the  revenue,  but  hardly  beyond  the 
official  estimates  for  1919-20.  On  the  other  hand,  we  shall 
soon  lose  the  chief  source  of  revenue  from  consumption  taxes 
through  the  operation  of  the  prohibitory  laws,  which  will  en- 
tail the  loss  of  some  400  millions.  The  tax  on  articles  of  sale 
might  well  be  increased  and  extended  to  articles  other  than 
those  now  taxed,  but  the  method  of  collection  has  brought 
this  tax  into  desers'ed  disfavor.  The  tax  on  tobacco  and  its 
products  is  perhaps  capable  of  further  increase  over  the  250 
millions  estimated  yield  in  1919-20.  Finally,  the  re^dval  of 
trade  and  the  lessening  interference  with  private  shipments 
because  of  freight  and  passenger  traffic  for  government  ac- 
count, may  be  expected  to  increase  the  yield  of  the  tax  on 
facilities,  but  it  would  scarcely  be  desirable  to  increase  rates. 

Your  committee  concludes  that,  while  it  is  not  expedient 
to  attempt  to  make  good  the  entire  loss  of  revenue  from  the 
liquor  traffic  by  extensions  and  increases  in  consumption  taxes, 
yet  extension  of  the  tax  to  a  greater  number  of  subjects,  es- 
pecially to  articles  of  luxurs'  and  objects  of  pleasure,  as  dis- 
tinguished from  necessaries  and  ordinaiy  comforts,  might  well 
be  made,  to  the  advantage  of  the  public  treasury  and  without 
prejudice  to  the  people  taxed.  With  respect  to  all  such 
consumption  taxes,  provision  should  be  made  for  their  col- 
lection at  the  source,  to  avoid  the  inconvenience  and  irritation 
caused  by  the  attempt  to  collect  them  in  small  amounts  at 
retail  sale. 

All  the  foregoing  are  legitimate  subjects  of  taxation,  and 
may  well  be  resorted  to  in  time  of  national  stress  or  emer- 
gency. They  are  capable  of  producing  substantial  revenue, 
and  have  been  resorted  to  by  various  countries  during  the  re- 
cent war.     But  in  viev:  of  the  limited  yield  of  miscellaneous 


324  -NATIONAL  TAX  ASSOCIATION 

taxes  ill  this  couutry  as  compared  with  income  aud  excess 
profits  taxes  and  in  view  of  the  Protean  forms  they  assume,  it 
is  not  deemed  practicable  to  discuss  them  separately  or  in 
detail  in  this  report.  The  preponderating  importance  of  the 
income  and  excess  profits  taxes,  aud  the  certainty  that  they 
will  constitute  the  chief  source  of  federal  revenue  for  the  im- 
mediate future,  justify,  if  they  do  not  require,  that  they 
be  given  primary  consideration. 

III.  Income  Tax 

In  any  fair  discussion  of  income  taxation  in  this  coun- 
trj-,  it  is  appropriate  to  recall  that  the  whole  subject  is 
comparatively  new.  The  fii'st  effective  and  general  income 
tax;  was,  as  is  known,  that  of  1913,  enacted  under  the  authority 
of  the  16th  amendment,  which  it  will  also  be  remembered  was 
adopted  by  the  practically  unanimous  vote  of  the  various 
states.  If  now  there  is  criticism  and  dissatisfaction  with  the 
law,  it  should  quite  evidently  be  corrected  through  legislation, 
and  the  process  of  improvement  should  be  continuous  and  con- 
structive, looking  towards  the  ultimate  attainment  of  that 
degree  of  perfection  to  which  such  a  tax  law  is  susceptible. 
In  other  words,  destructive  criticism  and  the  demand  for  any- 
thing like  repeal  of  the  principle  of  income  taxation  are  en- 
tirely out  of  the  question,  in  view  of  the  substantially  unani- 
mous action  by  which  such  taxation  was  made  possible. 

For  these  reasons,  this  Association  should  at  all  times  exert 
its  influence  and  its  resources,  through  the  cooperation  of  its 
experienced  members,  to  assist  in  every  way  towards  the  im- 
provement of  the  law. 

In  considering  the  course  of  this  legislation  fuU  recognition 
should  be  given  to  the  pioneers  in  the  field,  who  were  obliged 
to  build  in  the  face  of  many  obstacles  and  ^vithout  the  help 
of  any  previous  experience  of  consequence.  The  committee 
deems  it  a  pleasure  to  note  and  record  the  arduous,  intelli- 
gent, and  sustained  efforts  of  the  Honorable  Cordell  Hull, 
to  whom  should  be  given  the  greatest  amount  of  credit  for  the 
inauguration  of  a  system  which  may  be  expected  to  be  a  per- 
manency. Those  of  the  committee  who  had  the  opportunity 
to  see  at  close  range,  the  difficulties  with  which  he  was  con- 
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fronted  and  the  amount  of  labor  and  research  which  he  gave 
to  the  subject,  feel  the  obligation  to  thus  briefly  record  this 
recognition.  They  furthermore  are  e<:iually  constrained  to 
draw  attention  to  the  administrative  difficulties  which  were 
in  many  ways  more  serious  than  those  connected  with  the 
enactment  of  the  original  statute.  The  strain  thrust  upon  the 
Treasury  Department  by  the  duty  of  enforcing  an  entirely  new 
law  of  a  most  complicated  nature,  involving  a  multitude  of 
people  and  innumerable  details,  imposed  on  the  officials  a 
tremendous  task.  The  swift  movement  of  subsequent  events, 
involving  almost  the  complete  recasting  of  the  act  in  order  to 
meet  adequately  unforeseen  conditions,  is  likely  to  blind  one 
to  these  early  and  difficult  tasks  of  the  Treasury  officials. 
Among  those  then  active,  only  a  few  now  remain  in  the  De- 
partment. We  should  feel  it  an  omission  if  we  failed  to  record 
here  recognition  of  the  intelligent  and  painstaking  discharge 
of  the  laborious  duties  of  administration  and  interpretation 
which  were  at  that  time  largely  in  the  charge  of  the  then 
Deputy  Commissioner,  Luther  F.  Speer,  now  a  member  of  the 
Advisory  Tax  Board. 

Under  the  inspiration  of  these  men  with  their  associates 
Messrs.  Talbert,  Johnson,  Boyd,  Lambert,  not  to  mention 
others,  the  income  tax  law,  although  full  of  imperfections  and 
crudities,  was  administered  with  a  very  great  degree  of  suc- 
cess and  was  established  upon  a  permanent  basis. 

Of  course,  since  those  days  the  current  of  events  has 
thimst  a  strain  upon  the  income  tax  law  wholly  beyond  com- 
prehension. It  is  hardly  possible  for  anyone  to  imagine  what 
has  been  required  in  the  way  of  energy,  research,  and  admin- 
istrative detail  to  protect  the  law  from  discredit  and  to  enable 
it  to  survive  the  pressure  and  to  produce  the  wholly  unfore- 
seen yield  required  by  the  events  of  recent  years.  Fortun- 
ately here,  as  at  other  great  crises  in  the  history'  of  this  gov- 
ernment, the  American  spirit  of  inventive  genius  and  applica- 
tion was  equal  to  the  task.  Men  were  brought  to  the  work 
who  were  equal  to  the  emergency.  We  may  well  refer  with 
pride  to  the  fact  that  many  of  these  were  members  of  this 
Association.  Working  under  the  higlily  efficient  and  inspir- 
ing direction  of  Commissioner  Roper,  these  men  brought  about 
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the  changes  under  which  the  income  tax  law  has  concededly 
produced  highly  satisfactory^  results.  For  this  work  they 
should  receive  the  gratitude  of  all  who  see  in  this  achieve- 
ment one  of  the  great  factors  contributing  to  the  success  of 
our  armed  forces.  Our  gratitude  is  further  deepened  by  the 
feeling  of  satisfaction  that  so  great  a  share  of  the  expense  of 
the  war  was  met  by  taxation,  thus  in  large  measure  solving,  or 
helping  to  solve,  post-war  problems. 

In  this  connection  we  may  mention  with  especial  pride  and 
pleasure  the  former  secretary  of  this  Association,  Dr.  Thomas 
S.  Adams,  to  whose  intensive  and  sustained  efforts  were  largely 
due  the  shaping  of  the  income  tax  to  meet  these  enormous 
demands.  Others  of  our  members  had  a  share  in  the  work, 
and  we  regret  that  space  forbids  naming  all  who  gave  their 
services  to  the  task. 

A.    REPORT  OF  1915  COMMITTEE 

In  beginning  the  description  of  the  present  law  and  the 
discussion  of  such  changes  as  we  are  led  to  suggest,  it  seems 
appropriate  to  refer  to  the  report  of  the  first  committee  of  this 
Association  appointed  to  deal  with  this  subject.  This  com- 
mittee made  its  report  at  the  ninth  conference,  in  1915,  after 
the  1913  law  had  gone  into  operation  and  when  some  of  its 
defects  had  become  apparent. 

That  committee  made  seventeen  specific  recommendations, 
the  statement  of  which,  while  interesting,  would  unduly  ex- 
tend this  report.  Some  of  them  were  fundamental  in  char- 
acter, while  others  dealt  Avith  matters  of  administrative  deta,Ll. 
It  is  gratifying  to  be  able  to  state  tliat  of  these  seventeen  recom- 
mendations all  but  two  have  already  been  definitely  incorpor- 
ated in  the  law  as  it  now  stands.  Of  these  two  one,  that  partner- 
ships should  be  taxed  as  corporations,  was  inserted  in  the  ex- 
cess profits  tax  law  of  1917  and  has  been  partially  covered  by 
the  requirement  that  partnerships  shall  file  returns  disclosing 
the  income  of  the  partners.  The  other,  that  a  return  should  be 
required  of  those  ha\dng  a  gross  income  equal  to  the  amount 
of  the  exemption,  rather  than  those  having  a  net  income  in 
such  amount,  was  supported  bj'  the  Treasury  Department  and 
barely  escaped  passage,  it  having  been  eliminated  in  the  very 
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last  stages  of  the  legislative  history  of  the  Act  of  1918.  These 
seventeen  recommendations  Mere  made  at  a  comparatively 
early  period  in  the  development  of  the  law.  The  favorable 
reception  accorded  them,  demonstrates  the  effective  character 
of  the  work  of  the  Association  and  should  be  an  inspiration 
to  all  our  committee  work. 

B.    THE  ACT  OF  191S 

In  order  to  remind  ourselves  of  the  changes  which  have  been 
made  in  the  law  as  compared  with  the  previous  acts,  and  thus 
to  indicate  something  of  what  has  been  done  and  therefore  of 
what  may  be  done  in  the  way  of  further  changes  which  the 
committee  considers  desirable,  we  may  here  make  a  some- 
what detailed  though  possibly  not  complete  comparative 
statement : 

A  change  of  great  importance  is  in  the  simplification  of 
the  law,  by  bringing  all  the  provisions  regarding  income 
taxation  into  a  single  act,  instead  of  having  them  spread 
through  two  acts  and  in  addition,  requiring  reference  to 
many  of  the  provisions  found  in  the  early  internal  revenue 
laws ;  a  wholesome  change  is  in  the  permission  for  payment 
of  the  tax  in  four  instalments;  definite  provision  is  made 
for  securing  extension  of  time  for  making  report;  every- 
individual  is  made  individually  subject  to  the  law  and  is  re- 
quired to  make  a  return,  including  minors:  exemption  of 
$200  for  all  dependents  is  provided,  and  not  only  for  chil- 
dren as  before ;  the  personal  exemptions  are  reduced  to 
$1,000  and  $2,000  respectively. 

Several  changes  have  been  made,  designed  to  facilitate 
the  determination  of  income,  such  as  the  requirement  of  the 
use  of  inventories;  the  elimination  of  the  confusion  caused 
by  the  previous  requirement  for  the  allocation  of  dividends ; 
the  establishment  of  definite  rules  for  ascertaining  income 
in  certain  cases  involving  sales  of  assets  and  exchanges ;  the 
requirement  that  the  taxpayer  must  return  his  income  upon 
the  basis  of  the  metliods  of  accounting  customarily  used  by 
him ;  the  provision  that  losses  need  not  necessarily  be 
charged  off  within  the  year  in  order  to  be  allowed;  the 
limited  recognition  of  net  losses  discovered  in  a  subsequent 
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year ;  the  improved  pro^isiou  for  allowance  for  depletion : 
the  deduction  for  all  losses  in  the  case  of  individuals,  thus 
eliminating  the  exclusion  contained  in  the  previous  law,  of 
losses  other  than  those  sustained  in  the  business  of  the  tax- 
payer; provision  for  the  amortization  of  the  excessive  cost 
of  property  used  in  the  conduct  of  war  activities;  definite 
recognition  of  obsolescence  as  a  deduction  and  of  shrink- 
age in  inventories  and  losses  due  to  rebates ;  the  definite  al- 
lowance of  a  credit  for  taxes  paid  to  foreign  countries. 

Affiliated  cori^orations  are  required  to  file  consolidatetl 
returns  under  certain  conditions.  Corporations  are  no 
longer  taxed  on  dividends  received  from  other  taxable  cor- 
porations; the  tax  on  undistributed  profits  of  a  corporation 
has  been  eliminated;  corporations  may  deduct  the  entire 
interest  paid,  instead  of  being  limited  as  before;  gifts  re- 
ceived by  corporations  are  exempt;  all  corporations  are  al- 
lowed an  exemption  of  $2,000;  a  new  feature  is  the  pro- 
vision with  respect  to  personal  service  corporations,  which 
are  treated  as  partnerships. 

The  requirement  for  withholding  at  source  is  eliminated 
except  with  respect  to  payments  of  interest  on  tax-free  se- 
curities and  pa^Tnents  to  non-resident  aliens,  and  as  to  such 
pajauents,  is  extended  to  partnerships.  Withholding  on 
dividends  is  eliminated. 

Returns  of  information  are  required  with  respect  to  pay- 
ments of  $1,000  instead  of  $800.  Provision  is  made  for 
the  publication  of  the  names  of  income  tax  payers  at  various 
collection  offices;  the  provisions  for  the  publication  of 
statistics  of  income  are  extended  and  broadened ;  the  duties 
and  obligations  of  fiduciaries  are  set  forth  with  greater 
certainty;  the  requirement  for  the  ten  days'  notice  of  as- 
sessment of  the  tax  and  demand  for  the  same  has  been 
abolished ;  an  advisory  tax  board  has  been  created,  comprised 
of  six  members,  with  broad  powers  of  review  and  recom- 
mendation as  to  the  settlement  of  controversies. 

One  important  provision,  not  pertinent  to  income  taxation 
alone,  but  of  general  interest,  is  the  creation  of  a  legislative 
drafting  service  under  the  direction  of  two  draftsmen,  to  be 
appointed  ''solely  on  tlie  ground  of  fitness."     This  drafting 
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service  is  to  aid  in  the  drafting  of  bills  at  the  request  of  any 
eommittee  of  either  House  of  Congi-ess. 

C.    RECOMMEXDATIOXS 

In  view  of  the  extensive  changes  above  listed,  it  might  be 
thought  that  additional  change  and  amendment  should  await 
the  result  of  further  administrative  experience,  but  your  com- 
mittee deems  it  to  be  its  duty  to  offer  some  constructive  criti- 
cism which  may  be  productive  of  further  improvement  and  to 
bring  before  the  conference  its  opinion  on  some  matters  with 
respect  to  which  divei*sity  of  xiew  exists. 

1.  lutroductor^- 
Before  entering  upon  observations  as  to  improvement  of  the 
law,  it  shoidd  be  stated  that  the  committee  recognizes  the 
somewhat  difficult  situation  under  which  its  recommendations 
are  made.  The  income  tax  is  now  performing  functions  under 
abnormal  conditions.  The  revenue  requirements  are  still 
severe  and  are  likely  to  remain  so  for  a  considerable  time. 
The  situation  in  normal  times  and  under  normal  conditions, 
would  be  quite  obviously  different.  Under  these  circum- 
stances, suggestions  made  at  this  time  cannot  be  such  as  would 
pertain  to  noiTaal  conditions.  Your  committee  therefore 
makes  its  suggestions  with  the  reservations  due  to  these 
limitations  and  does  not  confine  itself  to  recommendations 
which  would  be  appropriate  if  the  revenue  needs  were  normal. 
It  does  not,  for  instance,  feel  it  helpful  to  discuss  in  detail 
rates  upon  income  or  the  elimination  or  repeal  of  provisions 
which  might  well  be  urged  under  such  conditions.  Its  sug- 
gestions relate  to  changes  which  may  in  its  judgment  be  made 
now  without  detriment  to  the  j-ield  of  the  tax  and  such  as 
would  be  appropriate  as  pennanent  improvements  in  the  law 
and  its  administration.  These  suggestions  are  based  upon 
the  experience  of  the  members  of  the  committee  and  upon  com- 
ment and  criticism  by  other  competent  critics.  Most  of  them 
would  require  for  ade<juate  statement  much  more  discussion 
and  explanation  than  is  possible  within  the  limits  of  this  re- 
port. They  are  submitted  briefly,  with  only  such  explanation 
as  seems  necessary  for  their  consideration  by  the  conference 
or  by  future  committees. 
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2.  Simplification 

In  the  judgment  of  your  committee,  there  is  perhaps  no 
more  important  suggestion  than  that  of  the  need  for  simpli- 
fication of  the  income  tax  law  and  its  administration.  Doubt- 
less much  of  the  complexitj'  is  inevitable,  particularly  during 
the  existence  of  the  high  rates  which  now  obtain.  On  this 
account  it  has  been  necessary  to  provide  for  exceptional  cases 
and  for  instances  of  possible  injustice  as  between  taxpayers, 
which  would  not  be  necessarj?^  with  a  low  rate  tax.  A  great 
deal  has  been  accomplished  in  the  way  of  simplification 
through  a  more  definite  statement  of  the  law,  but  notwith- 
standing this  there  appears  to  the  committee  to  be  great  need 
for  further  clarification  and  simplification.  Under  present 
conditions  the  detail  of  preparing  an  income  tax  return  even 
in  the  simplest  case  is  very  great,  and  in  the  case  of  large 
taxpayers  it  is  stupendous  and  appalling.  Much  may  be 
accomplished  through  the  amendment  of  the  law  itself,  and 
as  time  goes  on  and  the  rates  are  reduced  this  will  be  more 
and  more  possible.  Such  of  the  recommendations  as  are  here- 
after made  with  respect  to  changes  in  the  law  are  made 
largely  with  the  general  purpose  of  securing  greater  sim- 
plicity and  hence  better  understanding  on  the  part  of  tlie 
taxpayer. 

Beyond  the  language  of  the  statute,  it  is  believed  that  there 
are  possibilities  in  the  way  of  administration  that  may  result 
in  improvement.  The  form  provided  seems  to  your  committee 
to  contain  altogether  too  much  unnecessary"  and  confusing  de- 
tail. Questions  are  propounded  which,  while  they  have  a  pos- 
sible bearing  upon  some  final  review  of  the  return,  are  not 
necessary  for  such  an  audit  as  may  be  required  for  ordinary 
purposes.  It  is  submitted  that  a  great  deal  of  the  matter 
contained  on  the  form  may  be  omitted  in  the  first  instance, 
the  power  being  given  to  require  further  details  where  the 
showing  is  such  as  to  make  them  appear  desirable.  The  point 
we  wish  to  emphasize  is  the  psychological  effect  upon  the  tax- 
payer of  being  confronted  with  a  report  blank  so  complex  and 
intricate  and  so  full  of  apparently  useless  data  as  to  confuse 
liim  and  lead  to  a  feeling  of  irritation  and  disgust. 

Our  chief  recommendation,  therefore,  is  the  urgent  neces- 
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sity  of  a  revision  not  only  of  the  law,  with,  respect  to  its  com- 
plicated pro-visions,  but  of  the  forms  and  blanks  in  use ;  to  the 
end  that  relief  may  be  granted  from  unnecessary  detail.  The 
bearing  of  the  observations  upon  this  recommendation  will  be 
further  amplified  in  the  discussion  of  subsequent  recom- 
mendations. 

It  is  pertinent  to  observe  here  that  in  the  income  tax  laws 
of  England  and  of  Canada  many  of  the  matters  which  our 
law  places  in  the  statute  itself  are  left  to  the  administra- 
tive officials,  and  it  is  a  question  whether  it  would  not  be 
better  to  follow  more  largely  that  course.  This  is  more 
feasible  now,  in  view  of  the  provision  for  the  Advisor^-  Board, 
than  it  was  before,  when  more  dependence  was  necessarily 
placed  upon  the  ofiiee  audit,  and,  if  our  recommendation  for 
an  extension  of  the  administrative  board's  power  should  be 
adopted  so  as  to  provide  for  local  or  regional  boards  at  various 
points  available  to  the  taxpayer,  this  observation  would 
be  still  more  pertinent.  We  cannot  but  think  that  as  time  goes 
on  and  the  workings  of  the  income  tax  become  more  familiar, 
those  questions  which  at  present  perplex  the  taxpayer  will 
gradually  resolve  themselves,  and  the  effect  of  the  individual 
treatment  and  settlement  of  questions  as  they  accumulate  will 
gradually  develop  a  general  knowledge  of  the  subject  and 
greater  satisfaction  with  the  operation  of  the  law.  This  result 
will,  however,  be  more  speedily  accomplished  and  more  help- 
fully advanced  by 'opportunity  for  widespread  submission  of 
individual  cases  than  through  the  present  plan  of  compelling 
the  taxpayers  to  deal  at  arm's  length  with  the  administrative 
officials. 

3.  Exemptions 
Of  hardly  less  importance  is  the  subject  of  exemptions.  The 
committee  looks  with  alann  upon  the  growing  tendency,  stimu- 
lated of  course  by  the  necessities  of  financing  the  war,  to 
pro^vide  special  exemptions  and  thus  to  greatly  complicate  the 
orderly  and  equal  operation  of  the  income  tax  law.  It  is  taken 
for  granted  that  in  theory-  the  success  of  income  taxation, 
looked  at  from  the  standpoint  of  the  taxpayer,  has  no  con- 
nection whatever  with  the  sources  from  which  the  income  Ls 
derived. 
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A  tnie  income  tax,  in  order  to  secure  equality,  should  treat 
all  taxpayers  alike.  The  creation  of  exempt  income  is  a  matter 
wholly  removed  from  the  question  of  the  burden  upou  the  tax- 
payer. It  arises  from  the  purpose  to  accomplish  other  ob- 
jects than  equality  of  burden  of  the  tax,  and  its  effects,  as  they 
appear  to  the  committee,  are  not  only  to  provide  avenues  of 
escape  for  certain  classes  of  taxpaj'ei^s  but  to  create  an  inequal- 
ity which  is  likely  to  throw  discredit  upon  the  law  and  the 
whole  principle  of  income  taxation. 

As  an  instance  of  what  your  committee  considers  an  unwise 
and  unnecessary  exemption,  the  present  bill  continues  the 
exemption,  permitted  in  former  income  tax  laws,  of  interest 
upon  state  and  municipal  obligations.  The  Ways  and  Means 
Committee  inserted  a  provision  that  interest  upon  future  issues 
of  such  securities  should  be  taxable,  but  tliis  provision  was 
stricken  from  the  bill  by  the  Senate,  The  taxing  of  such  in- 
terest of  course  involves  a  constitutional  question,  and  this  is 
undoubtedly  the  chief  reason  why  Congress  was  loath  to  im- 
l)ose  such  a  tax. 

One  of  the  leading  cases  cited  in  support  of  the  unconstitu- 
tionality of  sucli  a  tax  is  that  of  Collector  v.  Day.  On  the 
other  hand,  recent  decisions  throw  some  doubt  upon  the  ques- 
tion. The  IGtIi  amendment  authorizes  Congress  to  lay  and 
collect  taxes  on  incomes  from  whatever  source  derived,  without 
apportionment.  This  amendment  does  not  confer  the  power, 
which  previously  existed,  to  lay  income  taxes  nor  does  it  en- 
large that  power,  its  effect  having  been  held  to  be  to  relieve  all 
income  taxes,  when  imposed,  from  the  requirement  of  appor- 
tionment. It  is  by  no  means  certain  that  Congress  was  ever 
without  power  to  lay  a  general  tax  upon  net  incomes  and  to 
include,  in  the  computation  of  such  net  incomes,  the  interest 
from  state  or  municipal  bonds  in  the  hands,  not  of  the  sover- 
eign states,  but  of  their  holders.  While  this  may  be  held  to 
be  an  indirect  tax  on  the  states  or  municipalities,  on  the 
ground  that  they  would  be  obliged  to  pay  a  higher  rate  of 
interest  to  float  taxable  bond  issues,  the  question  is  one  to  be 
decided  by  the  courts  and  not  in  advance  by  Congress.  The 
importance  of  settling  this  point  in  decisive  fashion  is  demon- 
strated *by  at  least  three  objectionable  effects  of  the  present 
[)oliey  of  exemption.     These  effects  are: 
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(a)  A  legal  method  is  supplied  for  the  avoidauce  of  the 
federal  income  tax. 

(b)  The  rate  of  surtax  imposed  depends  upon  the  character 
of  a  taxpayer's  investments  and  not  upon  the  amount  of  his 
income.  Assuming  that  a  progi-essive  tax  upon  large  incomes 
is  just,  it  is  clear  that  the  rates  imposed  should  depend  upon 
the  size  of  the  individual's  income;  and  results,  both  farcical 
and  inconsistent  with  the  theory  of  progression,  ensue  when 
rates  vary  with  the  kind  of  investments  which  a  taxpayer  has 
already  made  or  may  hereafter  elect  to  make,  particularly  as 
the  exempt  income  operates  practically  to  reduce  the  tax  in  the 
highest  bracket  and  is  not  spread  over  all  brackets. 

(c)  The  present  policy  puts  state  and  municipal  credit  upon 
an  essentially  artificial  basis  and  now  that  the  recent  restric- 
tion upon  state  and  municipal  issues  is  at  an  end,  will  place 
a  premium  upon  improvident  borrowing. 

Unfortunately  much  of  the  evil  cannot  be  avoided  at  this 
late  day,  since  any  tax  imposed  would  probably  be  restricted 
to  interest  upon  future  issues  of  state  and  municipal  obliga- 
tions. The  disease,  however,  should  not  be  neglected  on  the 
theorj'  that  it  cannot  be  completely  cured. 

Another  instance  of  unnecessary  exemption  is  seen  in  the 
ruling  that  under  the  law,  salaries  of  state  officials  are  exempt 
from  the  income  tax.  Here  again  it  is  by  no  means  clear  that 
this  ruling  was  necessary.  If,  as  was  held  in  the  Glue  Com- 
pany case,  a  net  income  tax  imposed  by  a  state  upon  income 
whoUj^  derived  from  interstate  commerce,  a  subject  which  the 
court  has  always  jealously  guarded  from  state  burden  or  inter- 
ference, does  not  constitute  a  burden  upon  such  commerce,  it 
is  difficult  to  see  how  such  an  indirect  eifect  upon  a  state's 
power  as  would  flow  from  the  imposition  of  a  general  net  in- 
come tax  upon  the  entire  income  of  a  state  official,  less  ex- 
penses and  less  personal  exemption,  can  be  lield  to  invalidate 
such  a  tax  because  of  such  effect. 

But  your  committee  does  not  desire  to  rest  its  comment  upon 
the  mere  technicalities  of  constitutional  law.  The  principle 
invoked  to  justify  the  exemption  is  one  wliich  is  fundamental 
in  our  system  of  government  and  should  not  be  lightly  cast 
aside.     Tf  it  be  true  tliat  the  taxation  of  a  state  official  upon  his 


334  NATIONAL  TAX  ASSOCIATION 

entire  uet  iucome  including  his  salarj^  is  in  reality  destructive 
of  state  power,  we  would  be  the  last  to  urge  it.  It  is  because 
there  appears  to  us  no  actual  force  in  the  proposition,  because 
it  is  opposed  to  the  underlying  principles  of  net  income  taxa- 
tion, because  it  is,  w'e  believe,  distasteful  to  the  sober  sense  of 
the  ofificials  affected,  and  because  it  rests  upon  a  legal  techni- 
cality, that  we  believe  that  it  was  both  unnecessarj'^  and  un- 
wise to  make  the  exemption  in  question.  The  matter  should 
be  left  for  the  courts  to  decide,  and  if  it  is  held  to  be  con- 
trary to  the  principles  underlying,  though  not  expressed  in, 
the  Constitution  to  include  salaries  of  state  officials  in  a  gen- 
eral income  tax,  then  it  is  our  opinion  that  express  authority 
to  dd  so  should  be  secured  by  amendment  of  the  federal  Con- 
stitution. It  is  unconscionable  that  of  two  persons  having 
equal  incomes  and  thus  equal  "ability"  one  should  be  taxed 
and  the  other  be  exempt,  on  any  such  historical  and  super- 
ficial ground  as  that  suggested. 

4.  Tax  Exempt  Securities 
In  further  illustration  of  what  is  likely  to  lead  to  serious 
consequences,  we  may  refer  to  the  many  complicated  pro- 
visions for  exemption  contained  in  the  various  issues  of  federal 
securities,  provisions  which  at  least  some  members  of  the  com- 
mittee confess  to  be  involved  in  total  mystery  so  far  as  they 
are  concerned,  and  to  the  extension  of  exemption  to  federal 
farm  loan  bonds  and  to  securities  of  the  war  finance  corpor- 
ation. The  truth  is  that  exemption  begets  exemption,  as 
shown  by  the  present  serious  attempt  to  secure  exemption  of 
interest  upon  mortgages,  upon  the  plea  of  stimulation  of 
building  construction.  In  our  judgment,  the  only  safe  and 
sound  course  is  the  one  based  upon  universal  and  uniform 
taxation,  with  no  favored  classes  of  income,  whatever  be  the 
pretext.  The  exemption  of  state  securities  from  federal  tax 
gives  a  stimulus  to  the  demand  for  exemption  of  state  securi- 
ties from  state  income  tax  and  thus  we  are  involved  in  an  end- 
less chain  of  exemption  upon  exemption. 

5.  ''Tax  Free"  Bonds 
Under  this  head  it  is  pertinent  to  refer  to  the  exemption 
arising  from  the  issuance  of  securities  under  a  soealled  "tax 
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free"  eoveuant,  whereby  a  debtor  agrees  to  pay  a  portion  or 
all  of  the  income  tax  upon  the  interest  paid  on  his  indebted- 
ness, if  the  law  requires  him  to  withhold  such  tax  therefrom. 
This  practice,  long  ago  abolished  in  England,  has  been  curi- 
ously continued  in  this  country.  At  various  points  in  the 
course  of  our  legislation  clauses  prohibiting  the  practice  have 
appeared,  but  they  have  generally  disappeared  before  final 
enactment. 

The  logic  of  the  present  statute  is  difficult  to  understand. 
The  debtor,  having  so  agreed,  would  be  expected  to  be  required 
to  carry  out  his  contract  and  pay  his  interest  in  full,  without 
deduction,  and  thus  bear,  for  instance,  the  8  per  cent  tax  now 
required  to  be  withheld  in  the  case  of  non-resident  aliens. 
Again,  all  other  withholding  in  the  case  of  residents  having 
been  abolished,  it  is  difficult  to  explain  the  reasons  for  retain- 
ing the  fiction  of  withholding  at  2  per  cent,  on  "tax  free" 
bond  interest  paid.  For  some  reason  Congress  hit  upon  2  per 
cent  as  the  amount  which  the  debtor  should  pay  on  his  interest 
for  his  creditor,  regardless  of  the  real  amount  of  the  tax  upon 
the  creditor  and  regardless  of  his  original  contract.  Your 
committee  has  not  been  able  to  discover  the  theory  of  this 
legislation,  but  it  is  immaterial  to  this  discussion.  The  com- 
mittee believes  that  this  species  of  tax  exemption  is  as  unwise 
as  those  above  discussed,  and  that  steps  should  be  taken  to  pre- 
vent its  continuance,  by  the  definite  prohibition  of  contracts 
for  the  assumption  by  one  of  the  taxes  of  another.  Income 
taxation  is  in  essence  personal  taxatiom.  That  is  its  chief 
advantage  and  the  reason  for  its  \videspread  adoption  as  a 
substitute  for  the  indefinite,  inexact,  and  impersonal  general 
property  tax.  We  think  it  should  be  preserved  and  safe- 
guarded from  the  insidious  dangers  which  lurk  in  exemption 
in  its  many  forms,  and  we  consider  it  important  that  im- 
mediate attention  be  given  to  this  matter  of  the  prevention  of 
further  shifting  of  tax  liability  by  the  prohibition  of  the 
contracts  in  question. 

It  may  also  be  observed  that  a  very  important  result  of 
such  a  provision  as  we  suggest  would  be  the  simplification 
thus  effected.  It  is  common  knowledge  that  the  various  re- 
quirements brought  about  by  the  withholding  required  on  these 
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bond  iuterest  payments,  including  the  use  of  the  varied  assort- 
ment of  ownership  certificates  with  their  complex  provisions, 
present  some  of  the  most  annoying  and  exasperating  features 
of  the  law;  and  that  besides  a  means  of  evasion,  both  inten- 
tional and  unintentional,  is  afforded,  due  largely  to  the  com- 
plexitj'.  The  enormous  expense  of  making  the  necessary  ex- 
amination of  the  coupons  and  the  ownership  certificates,  re- 
ports and  returns  presents  another  very  serious  situation. 
This  expense  would  be  considerably  reduced  if  withholding 
were  entirely  abolished  as  to  residents. 

6.  Income  derived  from  dealings  in  Capital  Assets 

Much  complication  and  confusion  arise  from  the  operation 
of  the  law  as  applied  to  dealings  in  capital  assets,  whether  by 
sale  or  exchange.  It  is  urged  by  many  that  such  dealings  do 
not  produce  income  in  any  proper  sense  and  that  it  is  doubt- 
ful if  there  is  definite  legal  and  constitutional  basis  for  such  a 
constraction.  Here  again  we  do  not  choose  to  rest  our  recom- 
mendations upon  any  technical  legal  view.  We  are  disposed 
to  concede  that  the  decisions  are  such  that  probably  trading 
or  dealing  in  property  for  gain,  would  be  construed  as  yield- 
ing income  in  the  fair  meaning  of  that  term  as  found  in  the 
16tli  amendment.  Certainly  such  dealings  may  produce 
"gains"  or  "profits"  and  thus  come  clearly  within  the  lan- 
guage of  the  income  tax  law,  and  on  the  whole  it  must,  we 
think,  be  admitted  that  gains  from  dealings  in  property  form 
the  regidar  method  of  gaining  a  livelihood  for  a  very  large 
portion  of  the  commercial  world  and  to  abandon  the  taxation 
of  gains  of  this  form  would  be  improper.  Our  query  is  as  to 
how  such  transactions  can  fairly  be  used  to  measure  in- 
come, having  in  view  the  more  or  less  arbitrary  requirements 
which  must  of  necessity  be  imposed  in  such  measuring,  in 
practical  administration. 

The  present  law  fixes  a  definite  point  of  time,  to  wit  the 
date  of  the  adoption  of  the  amendment,  as  a  basis  for  com- 
puting gain  or  loss.  This  arbitrary  basis  necessarily  involves 
inaccurate  results  as  compared  Anth  the  real  results  of  the 
transactions  in  question.  A  person  may  have  actually  suffered 
a  loss  when  tlie  cost  of  the  asset  is  compared  with  its  sale  price, 
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and  yet.  owing  to  intermediate  fluctuations,  the  operation  of 
the  arbitrary  date  may  require  him  to  be  taxed  as  for  a  profit. 
And  of  course  the  converse  may  be  true, — he  may  have  made  a 
gain  and  yet  be  allowed  a  loss. 

The  above  remarks  represent  the  general  feeling  of  your 
committee  on  the  subject  of  gain  or  loss  from  actual  sales 
of  property.  A  majority  feel  that  transactions  involv- 
ing exchanges  of  property  present  a  very  different  situ- 
ation ;  that  when  property  is  merely  exchanged  for  other  prop- 
erty, it  is  wrong  to  regard  such  an  exchange  as  a  transaction 
involving  gain  or  profit  in  the  great  majority  of  cases;  and 
that  the  present  law  relating  to  such  transactions  in  capital 
assets  should  be  changed.  In  the  1918  law  there  were  inserted 
definite  rules  arbitrarily  requiring  exchanges  of  property  for 
property,  or  property  for  stock,  to  be  treated  as  actual  sales, 
and  the  same  treatment  was  extended  to  reorganizations  or 
mergers.  These  members  think  that  this  was  unnecessary  and 
probably  unwise;  that  such  transactions  are  in  the  main, 
merely  enlargements  of  an  existing  business,  designed  to  se- 
cure greater  efficiency  and  economy  in  operation ;  and  that  it 
is  probable  that  they  seldom  are  entered  into  for  immediate 
gain  as  in  the  case  of  a  sale  by  a  dealer  in  commodities.  They 
feel  that,  under  present-day  conditions  of  trade  and  com- 
merce, it  is  desirable  to  encourage  in  every  way  legitimate 
expansion,  where  its  details  cannot  be  criticised  as  resulting  in 
unreasonable  monopoly,  and  such  results  are  now  fairly  well 
prevented  through  the  operation  of  the  anti-trust  laws.  They 
recommend,  therefore,  that  paragraph  (b)  of  section  202  of 
the  act  be  repealed  and  that  the  section  be  otherwise  amended 
so  as  to  limit  the  determination  of  gain  or  loss  in  dealings  in 
capital  assets  to  cases  of  actual  bona-fide  sales;  using  such 
language  as  will  prevent  unfair  advantage  being  taken  through 
claiming  losses  on  "wash"  sales,  "accommodation"  sales,  and 
sales  where  no  actual  transaction  is  had  or  intended,  or 
through  exchanges  of  property  for  property  made  for  the  pur- 
pose of  evading  the  income  tax. 

Taxing  gains  on  the  sales  of  capital  assets  presents  a 
further  serious  question.  The  income  tax  and  profits  tax  rates 
are  designed  with  a  view  primarily  to  annual  income,  that  is, 
22 
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the  income  which  capital  is  capable  of  earning  in  a  twelve- 
month period.  When  the  graduated  rates  of  the  supertax  are 
applied  to  large  sums  they  take  progressively  greater  pro- 
portions of  the  income.  A  decidedly  different  result  is 
reached  when  the  rates  are  applied  to  each  of  several  years' 
annual  income  and  when  they  are  applied  to  thg  aggregate  sum 
of  that  income.  Yet  the  latter  is  what  occurs  under  the  exist- 
ing law  when  a  taxpayer  sells  property  w'hich  he  has  held  for  a 
number  of  years  and  realizes  in  one  year  the  gain  which  has 
accumulated  over  many  years.  The  present  mode  of  taxing 
such  gains  is  therefore  said  to  work  unjustly  in  many  cases 
and  to  exercise  a  very  strong  restraint  on  the  sale  of  businesses 
and  on  mergers,  consolidations,  and  similar  transactions.  Re- 
strictions on  the  sale  of  property — on  the  transfer  of  capital 
— have  always  been  recognized  as  undesirable  from  the  view- 
point of  public  policy  and  it  is  said  that  they  should  not  be 
imposed  indirectly  by  a  taxing  statute. 

As  to  the  remedy  for  this  situation,  the  members  of  the  com- 
mittee have  been  unable  to  reach  an  agreement.  The  majority 
feel  that  if  the  tax  is  limited  to  actual  cash  sales,  the  remaining 
injustices  are  not  sufficient  to  warrant  a  change  from  the 
practice  required  under  the  law  as  it  now  stands;  that  a  pro- 
rating of  the  myriad  of  transactions  in  an  attempt  to  thus 
(compute  the  yearly  amount  of  gain  or  loss  and  apply  the  rate 
in  effect  for  each  year,  Avould  involve  administrative  compli- 
cations of  vast  extent;  that  while  it  is  possible  that  some 
arbitrary  definition  of  what  should  constitute  a  ''trader"  as 
distinguished  from  an  "investor",  might  be  devised,  thus  pro- 
viding for  a  tax  on  the  transactions  of  the  former  but  not  on 
those  of  the  latter,  this  is  hardly  feasible  or  satisfactory. 
Having  in  view  that  as  the  rates  are  i  educed,  effects  here  as 
elsewhere,  which  now  appear  harsh,  will  be  greatly  modified, 
these  members  are  inclined  to  the  view  that  the  present  system 
is  as  good  a  one  as  can  be  found  to  cover  the  taxation  of  profit 
derived  from  actual  sales. 

The  minority  regard  the  injustice  arising  from  taxing  in 
one  lump  sum  gains  that  have  accrued  during  a  number  of 
years,  too  serious  to  be  ignored.  These  members,  therefore, 
offer  various  alternatives,  such  as  that  the  profit  on  the  sale  of 
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property  held  for  more  than  one  year  should  be  considered 
to  have  accrued  at  a  uniform  rate  over  the  entire  period  dur- 
ing which  it  was  o^vned  by  the  taxpayer,  and  that  it  should 
be  divided  into  as  many  parts  as  there  are  years  in  the  period, 
each  part  to  be  allocated  to  one  of  the  several  years,  added  to 
the  taxpayer's  other  income  for  each  of  those  years,  and  taxed 
at  the  rates  in  force  during  such  respective  years  j  or  that 
when  property  has  been  held  for  more  than  two  years,  so  much 
of  the  profit  as  is  allocated  to  the  last  two  years  be  added  to 
the  other  income  of  the  taxpayer  for  the  year  in  which  the 
propert}^  was  sold  and  taxed  at  current  graduated  rates,  the 
remainder  of  such  profit  being  taxed  at  a  single  flat  rate  in 
lieu  of  the  rates  in  force  during  the  years  in  which  such  profit 
accrued.  One  of  the  minority  suggests  an  extension  of  the 
provisions  which  now  apply  to  the  sale  of  oil  and  gas  wells, 
with  some  arbitrary  flat  rate  to  be  agreed  upon,  as  the  simplest 
and  most  practical  solution  of  this  question. 

7.  Deductions  and  Losses 
a.  Interest 

Among  the  suggestions  which  we  offer  for  changes  in  the 
provisions  for  deductions  and  losses,  one  of  the  most  important 
is  with  respect  to  the  deductions  for  interest  paid.  Our  sug- 
gestions here  are  closely  connected  with  what  we  have  sug- 
gested above  under  the  head  of  exemptions.  In  fact,  the  pecu- 
liar working  of  the  present  provision  as  to  interest  deduction 
amounts  to,  and  probably  was  intended  to  amount  to,  an  ex- 
emption provision. 

In  its  present  form  the  law  fixes  the  general  i-ule  that  all 
interest  paid  or  acciiied  within  the  taxable  year  on  indebted- 
ness may  be  deducted.  As  an  exception  to  this  rule,  however, 
it  provides  that  interest  paid  or  accrued  within  the  taxable 
year  on  indebtedness  incurred  or  continued  to  purchase  or 
carry  obligations  or  securities,  the  interest  upon  which  is 
wholly  exempt  from  federal  income  tax,  shall  not  be  deducted. 
As  an  exception  to  this  exception  (and  a  return  to  the  general 
rule),  it  permits  the  deduction  of  interest  paid  or  accrued 
within  the  taxable  year  on  moneys  borrowed  to  purchase  or 
carry  "obligations  of  the  United  States  issued  after  Septem- 
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ber  24,  1917.''  Uutil  1917,  individual  taxpayers  could  de- 
duct all  interest  paid  upon  their  indebtedness  even  though 
the  money  borrowed  was  invested  in  securities  the  income  of 
which  was  exempt.  The  provision  of  the  Act  of  1917  that  in- 
dividuals should  not  be  allowed  to  deduct  interest  paid  on 
indebtedness  incurred  for  the  purchase  of  tax  exempt  obliga- 
tions, grew  out  of  the  realization  that  an  unrestricted  interest 
deduction  offered  a  plain  opportunity  for,  and  legalized  the 
avoidance  of  just  taxation.  The  present  provisions  are  only 
partially  effective  on  account  of  the  difficulty  of  determining 
whether  particular  loans  are  for  the  purpose  of  making  or 
carrying  taxable  or  non-taxable  investments. 

Taxpayers  should  not  be  permitted  by  law  to  reduce  the 
amount  of  their  income  tax  by  purchasing  non-taxable  securi- 
ties with  borrowed  money.  Unless  the  entire  policy  of  creat- 
ing large  and  important  classes  of  tax-exempt  securities  is 
abandoned,  the  only  remedy  likely  to  prove  reasonably  satis- 
factory', is  to  limit  the  interest  deduction  to  an  amount  bear- 
ing the  same  ratio  to  the  total  interest  paid  upon  indebted- 
ness, as  the  income  derived  from  taxable  sources  bears  to  the 
taxpayer's  total  income  from  all  sources.  This  would  mean 
that  a  person  deriving  one-half  of  his  income  from  non-taxable 
investments  would  be  allowed  to  deduct  one-half  the  interest 
he  pays  upon  all  his  indebtedness — a  solution  which  would  be 
as  nearly  fair  to  both  taxpayer  and  government  as  the  cir- 
cumstances of  the  case  permit. 

A  further  difficulty  arises  for  the  first  time  under  the 
present  law  by  reason  of  the  exception  noted  above.  This 
permits  the  deduction  of  interest  paid  or  accrued  on  indebted- 
ness incurred  or  continued  to  purchase  or  carry  obligations  of 
the  United  States  issued  after  September  24,  1917.  This  ex- 
ception to  the  general  restriction  upon  the  deduction  of  inter- 
est was  undoubtedly  designed  to  stimulate  the  sale  of  Liberty 
bonds.  As  a  result  of  the  unexpected  character  of  the  Fifth 
Liberty  Loan,  however,  the  provision  has  stimulated  th€  sale 
of  Liberty  bonds  in  a  manner  hardly  intended.  It  will  be 
remembered  that  the  Victor}^  Loan  consisted  of  two  kinds  of 
notes;  that  is.  (a)  4-%%  notes,  exempt  from  state  and  local 
taxes,  except  estate  and  inheritance  taxes  and  from  normal 
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federal  income  taxes,  and  (b)  3-%%  notes,  exempt  from  all 
federal,  state  and  local  taxes,  except  estate  and  inheritance 
taxes.  It  could  hardly  have  been  contemplated  at  the  time 
sections  214  (a)  (2)  and  234  (a)  (2),  were  drawn,  that  the 
Victor}^  Loan  would  include  any  notes  or  bonds  wholly  exempt 
from  federal  income  tax.  At  any  rate  it  seems  highly  neces- 
sary to  guard  against  further  reduction  of  surtaxes  by  means 
of  heavy  purchasing  of  the  above  3-%%  notes  with  borrowed 
money. 

The  avoidance  of  the  tax  under  the  present  form  of  the 
statute  may  be  illustrated  by  a  transaction  wliich  not  infre- 
quently occurred  during  the  Victors'  Loan  campaign.  As- 
sume the  case  of  a  taxpayer  having  an  annual  income  of 
$100,000  who  borrows  at  4-%%  to  carry  a  subscription  of 
$1,000,000  3-%%  Victory  notes.  The  interest  paid  is  of  course 
deductible  for  tax  purposes.  The  result  of  the  transaction  is 
as  follows : 

Interest  paid  on  loan $47,500 

Interest  received  on  notes 37,500 

Net  cost  of  carrying  notes $10,000 

Total  tax  on  $100,000  income 31,190 

Total  tax  on  $52,500  income 9,955 

Reduction  in  taxes 21,235 

The  net  saving  of  $11,235  on  this  transaction  is  due  to  this 
unjustifiable  provision  in  the  law. 

b.  Reserv'es 
The  allowance  of  a  deduction  of  the  annual  addition  to  re- 
serves set  aside  for  losses  or  contingencies,  may  now  safely  be 
given.  The  law  now  squarely  recognizes  the  integrity  of  the 
accounts  of  a  taxpayer  as  evidence  of  his  taxable  status.  In 
fact  it  is  required  that  his  return  shall  be  made  on  the  basis 
of  such  accounts,  with  the  limitation  that  they  must  fairly  re- 
flect income.  This  doubtless  gives  oceaision  for  the  somewhat 
inconsistent  inile  that  losses,  other  than  depreciation  and  de- 
pletion, shall  be  those  actually  sustained  during  the  year.  In 
the  previous  law  it  was  required  that  such  losses  should  not 
only  be  sustained  but  be  "charged  off''  during  the  year.  The 
difficulty,  thus  injected,  seems  unnecessary  in  the  ease  of  tax- 
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payers  keeping  regular  books  of  account,  in  which  are  reflected 
those  items  of  estimated  loss  which  the  judgment  of  the  man- 
agers dictates  as  necessary  to  fairly  protect  the  business.  It 
would  simplify  the  procedure  of  reporting  and  auditing  if 
the  actual  entries  made  w^ere  allowed,  subject  to  such  reason- 
able limits  and  under  such  penalties  for  false  entries,  as  may 
easily  be  provided.  Reserves  for  bad  debts,  for  contingent 
liabilities  (with  appropriate  explanation)  and  for  other  legiti- 
Diate  business  purposes,  would  thus  enter  into  the  computa- 
tions, obviating  the  necessity  of  reconciling  the  income  as 
stated  on  the  books  with  that  returned  for  income  tax  purposes. 
These  reserves,  when  freed,  would  be  reflected  in  surplus  or 
would  otherwise  become  taxable  as  income  at  that  time,  which 
would,  for  all  practical  purposes,  be  sufficiently  accurate  for 
the  purpose  of  taxation,  as  it  is  for  the  private  purposes  of 
the  business.  Doubtless  this  provision  may  be  made  by  ruling, 
and  it  would  be  better  to  thus  accomplish  the  object,  making 
the  ruling  applicable  to  those  taxpayers  only  who  keep  regular 
books  of  account  along  standard  lines  and  whose  accounts  are 
available  for  examination  over  a  period  of  years. 

c.  Net  Losses 
A  provision  was  made  in  the  1918  Act  whereby  a  loss  suf- 
fered in  one  year  may  be  allowed  against  the  net  income  of 
the  previous  year,  the  return  for  which  will  be  reopened  to 
make  the  adjustment.  If  such  loss  is  in  excess  of  the  income 
for  the  prior  year,  the  balance  not  allowed  may  be  taken  as  an 
offset  against  the  income  of  the  succeeding  year.  This  pro- 
vision meets  to  a  considerable  extent  a  justifiable  criticism 
of  the  earlier  laws  and  follows  in  a  way,  the  principle  of  the 
rule  in  England,  where  the  three-year  average  income  is  used 
as  a  basis  for  the  tax.  It  is  recommended  that  this  provision 
should  be  made  a  permanent  feature  of  the  law  and  not  expire 
with  the  year  1920  as  it  now  stands.  An  alternative  course 
would  be  to  adopt  the  British  three  year  average  method  which 
might  be  satisfactory,  although  involving  much  more  com- 
plication in  the  return  and  in  administration. 

d.  Amortization 
The  special  provision   for  amortization  which  applies  to 
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plant  and  equipment  acquired  b\'  the  taxpayer  for  the  pro- 
duction of  articles  contributing  to  the  conduct  of  the  war,  may 
well  be  extended  so  as  to  cover  the  articles  themselves  so  pro- 
duced and  which,  being  of  special  types  not  salable  as  stand- 
ard commodities,  cannot  be  realised  on  as  intended  and  yet 
which  cannot  be  satisfactorily  handled  as  inventory  losses. 
The  provisions  should  also  be  extended  to  cases  where  the  tax- 
payer rendered  services  contributing  to  the  prosecution  of  the 
war,  instead  of  being  limited  to  articles  and  ships,  as  at  present. 
This  provision  also  is  temporary  and  it  would  conduce  to 
greater  ease  in  adjusting  past  transactions  and  removing  cause 
for  long  drawn  out  controversies  if  it  were  made  a  permanent 
feature  of  the  law. 

e.  Depletion 

The  present  statute  contains  for  the  fii^t  time  a  logical  pro- 
vision concerning  the  allowance  for  depletion  in  ordinarv' 
cases.  The  provision  is  however  complex  and  contains  ob- 
scurities making  it  difficult  to  understand  and  administer. 
Particularly  is  this  true  with  respect  to  the  value  allowed  in 
the  ease  of  discovery  of  mines,  oil  wells,  and  gas  wells,  in 
which  cases  the  taxpayer  is  allowed  to  claim  depletion  on  a 
value  determined  within  thirty  days  after  the  date  of  dis- 
covery. The  date  of  discovery  is  perhaps  a  fact  on  which  it 
will  be  difficult  to  obtain  agreement,  and  thirty  days  after 
that  date  is  altogether  too  short  a  time  in  which  to  find  the 
discovery  reflected  in  definite  values.  The  period  of  time 
should  be  extended  to  one  year,  as  the  bill  provided  origin- 
ally. Or,  preferably,  some  simpler,  more  definite  allowance 
to  the  discoverer  should  be  provided. 

f.  Inveutoiy  losses- 

The  provisions  in  the  statute  relating  to  losses  in  inventory 
(Sec.  214-12-a  and  Sec.  234-14-a)  are  obscure  and  may  be 
construed  either  as  allowing  the  taxpayer  to  claim  an  abate- 
ment on  the  basis  of  a  revaluation  of  his  entire  inventory  as 
of  the  end  of  the  preceding  year  based  upon  the  normal  market 
prices  of  the  following  year,  or  as  allowing  him  to  claim  a 
loss  only  with  respect  to  the  goods  sold  during  the  following 
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year  at  prices  less  tliau  the  market  prices  existing  at  the  close 
of  the  preceding  year  and  with  respect  to  the  amount  remain- 
ing unsold  at  the  end  of  the  following  year,  taking  the  prices 
existing  at  the  close  of  such  3- ear. 

Serious  differences  of  opinion  have  arisen  between  the  Treas- 
ury Department  and  important  groups  of  taxpayers,  particu- 
larly the  manufacturers,  with  regard  to  the  interpretation  of 
this  part  of  the  statute.  On  the  whole,  the  Treasury  regula- 
tions appear  to  be  fairly  satisfactory  to  the  mercantile  inter- 
ests but  far  from  satisfactory  to  the  manufacturers.  The  sub- 
ject is  an  extremely  difficult  one,  involving  complicated  techni- 
cal details.  In  the  time  at  its  disposal,  the  Committee  has 
not  been  able  to  study  this  subject  thoroughly  enough  to  en- 
able it  to  make  positive  recommendations.  As  it  has  turned 
out,  the  matter  of  inventory  losses  has  proved  not  to  be  so 
important  as  was  originally  expected.  The  Committee  in- 
clines, therefore,  to  avoid  any  recommendation  for  change  of 
the  statute,  and  suggests  merely  that  the  law  be  interpreted 
broadly  so  as  to  deal  fairly  mth  the  various  interests  con- 
cerned. 

8.  Stock  Dividends 

Full  discussion  of  the  present  method  of  taxing  stock  divi- 
dends may  Avell  be  suspended  until  decision  is  rendered  in  the 
case  of  Macomber  v.  Eisner,  which  was  recently  argued  before 
the  United  States  Supreme  Court.  It  will  be  recalled  that 
the  district  court  decided  that  the  provision  of  the  Act  of 
1916,  by  which  stock  dividends  were  in  terms  stated  to  be  in- 
come and  taxable  as  such  to  the  same  extent  as  cash  dividends, 
was  unconstitutional,  because,  to  impose  a  tax  upon  stock 
dividends  is  to  tax  capital  or  principal,  contrary  to  the  re- 
quirement that  direct  taxes  be  laid  by  apportionment  among 
the  several  states  according  to  population.  That  the  question 
is  not  free  from  doubt  may  be  seen  from  the  fact  that  the 
court  has  restored  the  case  to  its  calendar  for  reargument. 
Four  members  of  the  committee  are  inclined  to  the  view  that 
the  stock  dividend  is  not,  as  such,  income  but  a  transaction  af- 
fecting capital,  and  that  it  should  therefore  not  be  taxed  a-s 
income.     These  membei*s  believe   further  that   however  this 
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question  may  be  decided  in  the  supreme  court,  the  present 
method  of  taxing  stock  dividends  is  wrong.  According  to  it, 
the  value  of  each  share  of  stock  distributed  is  taken  to  be  a 
proportionate  part  of  the  distributed  surplus,  and  this  results 
in  practically  every  case  in  valuing  a  share  at  par.  This  rule 
almost  certainly  overvalues  the  actual  gain,  if  any,  accruing  to 
the  stockholder  through  the  issue  of  the  stock  dividend.  A 
person  purchases,  for  instance,  a  share  of  stock  at  $160, 
which  figure,  we  will  assume,  reflects  the  enhanced  value  due 
to  the  accumulated  surplus  of  the  corporation.  He  receives 
through  a  stock  di\ddend  an  additional  share  of  stock  having 
a  par  value  of  $100  and  is  taxed  upon  $100  of  income  under  the 
present  method.  Whether  or  not  his  two  shares  are  no-^' 
worth  any  more  than  his  one  share  before  the  stock  dividend, 
it  is  practically  certain  that  there  has  been  no  gain  to  him 
approaching  $100,  in  amount. 

The  question  in  reality  involves  the  same  considerations 
heretofore  discussed  with  respect  to  dealings  in  capital  assets 
and  these  members  are  inclined  to  the  view  that  no  tax  should 
be  imposed  until  the  stockliolder  actually  realizes  profit 
through  a  sale.  If,  however,  the  stock  dividend  is  to  be  taxed 
as  gain,  they  believe  that  provision  should  be  made  that  the 
taxable  gain  resulting  from  a  stock  dividend  should  not 
exceed  the  difference  between  the  value  of  all  the  shares  held 
by  the  stockliolder  after  the  declaration  of  the  dividend  and 
the  price  paid  for  his  original  shares  or  their  value  on  March 
1,  1913,  following  the  provisions  in  force  for  the  calculation 
of  gains  from  sale  of  capital  assets. 

One  member  is  unable  to  accept  the  foregoing  recommenda- 
tions. He  is  opposed  to  any  recommendation  for  a  change  in 
the  present  method  of  taxing  stock  di\ddends  unless  and  until 
the  supreme  court  holds  that  they  are  not  taxable  at  all. 

9.  Non-Resident  Citizens  and  Aliens 

The  policy  of  taxing  non-resident  aliens  upon  income  de- 
rived from  sources  in  the  United  States  is  clearly  open  to  a 
difference  of  opinion.  Your  committee  deems  this  question 
one  of  those  as  to  which  an  expression  of  opinion  is  hardly  of 
practical  value.     It  belongs  so  clearly  to  the  field  of  inter- 
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national  politics  and  involves  so  much  that  is  far  removed 
from  the  question  of  revenue  that  it  would  lead  us  astray  to 
discuss  it  at  length.  We  may  venture  the  suggestion  that  un- 
der certain  conditions  and  limitations,  international  comity 
is  not  violated  by  such  taxation.  A  reciprocal  provision  such 
as  the  1918  Act  contains,  removes  to  a  great  extent  criticism  of 
such  taxation. 

Nor  are  we  greatly  concerned  with  the  purely  legal  aspects 
of  the  question,  interesting  though  they  are.  If  it  is  right 
and  proper  to  tax  non-resident  aliens,  the  fact  that  the  exist- 
ing constitutional  limitations  or  those  limitations  that  are 
said  to  limit  the  constitution  itself,  would  not  deter  us  from 
expressing  our  view  of  the  appropriate  course  to  pursue. 

The  decision  of  the  supreme  court  in  the  case  of  DeGanay 
V.  Lederer,  just  rendered  (June  9),  appears,  however,  to  settle 
the  question  in  favor  of  the  power  to  tax  a  non-resident  alien 
on  income  derived  from  investments  in  this  country.  This 
case  arose  under  the  1913  law,  which  provided  that  non- 
resident aliens  were  to  be  taxed  upon  income  from  "property 
owned'"  in  the  United  States.  Under  this  language  the  At- 
torney General  held  that  the  non-resident  alien  could  not  be 
taxed  for  income  from  either  interest  or  dividends,  regardless 
of  whether  the  evidences  of  title  were  or  were  not  located  in 
the  United  States.  Later,  the  Department  ruled  that ' '  certain 
expressions"  of  the  court  in  the  BrusJiaher  case  nullified  this 
opinion  and  thereupon  held  that  such  income  was  taxable. 
The  present  law  does  not  contain  the  words  ' '  property  owned ' ' 
and  specifically  defines  taxable  income  of  non-resident  aliens 
as  including  interest  and  dividends  derived  from  United  States 
sources.  Tt  is  therefore  possible  that  the  opinion  in  the  case 
referred  to  is  not  conclusive  upon  the  construction  of  the 
present  law,  but  as  that  law  is  even  more  general  in  its  appli- 
cation than  the  1913  law,  it  seems  to  be  now  settled  that 
non-resident  aliens  are  taxable  for  investment  income,  and  un- 
til the  law  is  amended  or  repealed,  it  should  be  enforced  as 
fully  and  completely  with  respect  to  aliens  as  citizens  and 
residents.  We  believe  that  this  is  not  being  done  and  that  the 
law  itself  is  ineffective  in  this  regard. 

The  collection  of  taxes  from  non-resident  aliens  is  sought 
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(a)  by  the  refusal  of  deductions  and  exemption  if  the  alien 
does  not  file  a  return;  (b)  by -the  requirement  for  mthholding 
from  income  paid  them  by  residents;  and  (c)  through  the  in- 
formation returns.  It  is  obvious  that  if  there  is  no  serious 
risk  the  alien  will  not  voluntarily  make  a  return.  The  pro- 
visions for  withholding  and  for  information  apply  only  to 
"fixed  and  determinable"  annual  or  periodical  payments  of 
income.  It  is  well  known  that  vast  sums  are  constantly  kept 
in  this  country  by  aliens,  under  various  forms  of  agency  agree- 
ments whereby  the  agent  invests  and  reinvests  such  funds  in 
his  own  name  without  disclosure  of  his  principal.  No  regular 
accounting  would  seem  to  be  required  and  thus  the  settlements 
made,  if  any,  involve  odd  amounts  and  are  not  "fixed  and 
determinable."  Such  agencies  are  not  within  the  present 
definition  of  "fiduciaries."  Furthermore,  withholding  ap- 
plies only  to  the  normal  tax  and  is  thus  ineffective  to  secure 
taxes  at  the  surtax  rates,  and  the  law  contains  no  provision 
making  local  representatives  having  the  receipt,  custody,  con- 
trol or  disposal  of  income  accruing  to  non-resident  aliens  liable 
to  a  duty  to  make  return  for  such  aliens  and  to  pay  the  sur- 
taxes for  which  they  may  be  liable.  Although  the  Treasury 
Department  has  ruled  that  the  "responsible  representatives 
of  non-resident  aliens  in  connection  with  any  sources  of  income 
which  such  non-resident  aliens  may  have  within  the  United 
States,  shall  make  return  of  such  income,  and  shall  pay  any 
and  all  taxes,  normal  and  additional,  assessed  upon  the  income 
received  by  them  in  behalf  of  their  non-resident  alien  prin- 
cipals, in  all  cases  where  the  tax  on  income  so  in  their  receipt, 
custody  or  control  shall  not  have  been  withheld  at  the  source, ' ' 
it  is  difficult  to  find  any  authority  in  the  law  supporting  this 
regulation.  It  seems  clear,  therefore,  that  the  law  should  be 
amended  so  as  to  definitely  clothe  the  Commissioner  of  Internal 
Revenue  with  authority  to  prevent  the  evasion  of  the  surtaxes 
by  non-resident  aliens  upon  income  from  sources  within  the 
United  States  by  the  imposition  of  the  duty  stated  in  this 
ruling. 

While  we  would  enlarge  the  power  to  adequately  reach  the 
non-resident  alien  so  long  as  he  is  held  to  be  taxable,  we  would 
treat  him  fairly  and  justly.     Where  such  alien's  only  income 
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is  derived  from — we  will  say — ordinary  bank  interest  of  2  per 
cent  or  3  per  cent,  it  is  open  to  question  whether  this  income 
should  be  called  upon  to  bear  the  present  heavy  normal  tax 
and,  if  sufficient  in  amount,  the  super-taxes.  The  alien  has 
no  expenses  to  offset  and  may  not  be  allowed  the  personal  ex- 
emption. It  would  not  be  difficult  to  provide  some  modification 
in  the  rates  imposed  upon  the  income  of  such  persons  and  it 
would  operate  to  produce  reciprocal  provisions  in  the  laws  of 
other  countries. 

There  is  also  a  need  for  some  provision  for  the  prorating  of 
income  and  profits  of  non-resident  aliens,  particularly  in  the 
case  of  commercial  transactions  where  goods  are  manufactured 
in  the  foreign  country  and  sold  here. 

10.  Residents  of  Insular  Possessions. 

Under  this  head  we  desire  to  draw  attention  to  an  unjust 
discrimination  now  suffered  by  United  States  citizens  doing 
business  in  Porto  Rico  and  the  Philippines.  These  Posses- 
sions are  not  included  in  the  term  "United  States"  as  defined 
in  the  act  and  thus  are  to  be  treated  as  foreign  countries. 

The  income  tax  of  1916  is  continued  in  Porto  Rico  and  the 
Philippine  Islands  and  American  citizens  who  reside  and  do 
business  in  these  Possessions,  are  taxed  with  respect  to  income 
from  sources  therein  at  the  high  rates  of  the  Act  of  1918,  wliile 
Porto-Rica ns  and  Filipinos  and  foreigners,  doing  business  in 
those  countries,  are  taxed  at  the  low  rates  of  the  1916  Act. 
Wliile  American  citizens  are  entitled  to  a  credit  of  the  amount 
of  tax  paid  by  them  in  Porto  Rico  or  the  Philippine  Islands,  the 
fact  remains  that  they  must  compete  with  Porto-Ricans, 
Filipinos,  and  foreigners  who  pay  only  a  small  fraction  of 
their  tax.  This  is  an  injustice  Avhich  should  be  promptly 
remedied. 

Similar  discrimination  is  made  against  citizens  of  the  United 
States  doing  business  in  the  Virgin  Islands,  Panama,  the 
Canal  Zone  and  other  possessions. 

11.  Non-Resident  Corporations  and  Partnersliips 

Here  also  we  may  call  attention  to  certain  phases  of  the 
situation  of  corporations  and  partnerships  doing  business  out- 
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side  the  United  States.  Under  the  present  law  a  domestic 
corporation  or  partnership  is  defined  as  one  "created  or  or- 
ganized in  the  United  States"  and  a  foreign  corporation  or 
partnership  is  one  "created  or  organized  outside  the  United 
States."  "The  nationality  or  residence  of  the  members  of  a 
partnership  does  not  affect  its  status.  A  partnership  created 
by  articles  entered  into  in  San  Francisco  between  residents  of 
the  United  States  and  residents  of  China,  is  a  domestic  partner- 
ship. A  partnership  composed  entirely  of  citizens  and  resi- 
dents and  doing  all  its  business  here  would  be  a  foreign  part- 
nership if  created  by  articles  entered  into  in  a  foreign  country. 
The  place  where  the  principal  business  of  a  partnership  is  to 
be  carried  on  (which  is  best  evidenced  by  the  subsequent  acts 
of  the  partnership )  is  a  sounder  basis  for  a  distinction  between 
domestic  and  foreign  jDartnerships  and  the  law  should  be  modi- 
fied accordingly. 

A  domestic  corporation  is  defined  as  one  organized  or 
created  in  the  United  States,  and  a  foreign  corporation  as  one 
organized  or  created  outside  the  United  States.  This  definition 
no  doubt  originates  in  the  legal  conception  that  a  corporation 
is  a  resident  of  the  state  in  which  it  is  incorporated.  For  in- 
come tax  purposes  it  is  submitted  that  the  place  of  organization 
of  a  corporation  is  an  artificial  and  misleading  basis  of  taxa- 
tion, and  the  law  should  be  modified  in  favor  of  the  more  na- 
tural and  ordinary  meaning  of  the  word  "  residence",  as  being 
the  place  where  the  business  is  carried  on,  and  where  the  seat 
of  management  and  property  of  the  corporation  are  located. 
It  is  to  be  remembered  here  that  we  are  dealing  not  with 
personal  income  taxation,  grounded  on  the  obligation  of  the 
citizen  to  support  the  government  to  which  he  owes  allegiance, 
but  with  husiness  taxation,  taxable  where  the  business  is  con- 
ducted. The  recent  ruling  that  dividends  on  the  stock  and 
interest  on  the  notes  of  corporations  organized  in  the  United 
States  but  doing  no  business  and  owning  no  property  therein, 
paid  to  non-residejit  alien  individuals  or  corporations,  are  not 
subject  to  tax,  seems  to  recognize  tlie  soundness  of  the  prin- 
ciple contended  for,  but  domestic  corporations  operating  in  a 
foreign  jurisdiction  are  subject  to  tax  on  the  income  derived 
from   such   operations.     Tn   the   case   of  many   corporations, 
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where  the  stockholders  are  non-resident  aliens,  the  expense 
of  doing  business  under  an  American  charter  is  so  greatly 
increased  by  the  burden  of  the  tax  that  the  corporation  must 
be  dissolved  and  the  business  reincorporated  under  the  laws  of 
some  other  country.  While  our  foreign  business  and  financial 
operations  are  still  a  relatively  small  part  of  our  national 
activities,  it  is  well  at  this  time  of  contemplated  foreign  trade 
expansion  to  consider  whether  or  not  a  policy  of  encouraging 
rather  than  discouraging  the  investment  of  capital  in  foreign 
countries  by  using  American  corporate  charters  should  not 
be  given  weight  in  framing  our  tax  laws. 

The  pro^dsion  of  the  present  law^  permitting  the  deduction 
of  income,  war-profits,  and  excess-profits  taxes  paid  by  a  do- 
mestic corporation  in  any  foreign  country  on  income  received 
from  sources  therein  from  the  aggregate  of  similar  taxes  im- 
posed in  this  country  does  not  supply  an  adequate  remedy. 
An  American  corporation  doing  all  its  business  in  a  foreign 
country^  cannot  compete  with  local  corporations  when  the  local 
tax  is  only  a  small  fraction  of  our  tax.  Local  stockholders  of 
the  American  corporations  demur  at  the  heavy  tax  of  what  to 
them  is  a  foreign  jurisdiction  and  presently  find  a  sentiment 
in  favor  of  and,  indeed,  good  reason  for  surrendering  the 
American  charter.  Neither  Great  Britain  nor  Canada  at- 
tempts to  tax  the  income  of  domestic  corporations  whose  busi- 
ness is  carried  on  and  whose  assets  are  situated  entirely  out- 
side those  countries.  This  policy  is  founded  on  well-consid- 
ered reasons  and  is  a  step  towards  international  comity  in 
matters  of  taxation.  It  might  well  be  imitated  in  the  future 
tax  legislation  of  this  country. 

12.  Miscellaneous 
There  are  obviously  many  recommendations  which  might 
be  made,  covering  points  other  than  those  heretofore  discussed. 
Some  of  them  are  of  importance  and  would  provide  a  satis- 
factory answer  to  widespread  criticism.  It  is  impossible  to 
mention  in  detail  all  the  various  defects  to  wdiich  our  attention 
has  been  called  either  through  our  own  experience  or  through 
that  of  others.  There  are,  however,  certain  changes  which 
we  feel  are  so  important  and  whose  appropriateness  would  be 
so  universally  admitted  that  we  mention  them  here. 
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a.  Life  Insurance  Premiums 

Under  the  present  reflations,  premiums  on  life  insurance 
paid  by  one  party  for  another,  are  held  to  be  additional  com- 
pensation to  such  other  person  and  hence  to  constitute  income 
to  him.  While  we  believe  that  this  is  not  required  by  the  law. 
yet  the  ruling  would  seem  to  indicate  otherwise,  and  we  there- 
fore suggest  a  change  whereby  such  an  unreasonable  result 
may  be  avoided. 

b.  Contributions  by  Corporations 

A  very  widespread  and,  in  our  judgment,  justifiable  criti- 
cism has  been  made  of  the  action  of  the  Department  in  re- 
jecting contributions  to  war  activities  such  as  the  Red  Cross 
when  made  by  corporations,  although  they  are  allowed  in  the 
ease  of  individuals.  We  feel  that  it  will  be  recognized  by  all 
that  such  contributions,  made  in  a  time  of  emergency  and 
at  the  strenuous  behest  of  the  government,  should  be  allowed 
to  reduce  the  taxable  income,  either  through  legislation  ex- 
pressly declaring  such  contributions  allowable  or,  if  possible. 
by  a  regulation  to  the  effect  that  they  shall  be  deemed  expense 
of  doing  business. 

c.  Life  Insurance  Policies  Paid  to  Corporations 

Another  point  of  widespread  dissatisfaction  is  in  the  disal- 
lowance of  exemption  of  the  proceeds  of  life  insurance  policies 
when  paid  to  corporations  and  partnerships  insuring  the  lives 
of  their  members.  It  will  be  recalled  that  the  law  expressly 
grants  exemption  for  such  proceeds  when  paid  to  individual 
beneficiaries  or  to  estates.  It  is  difficult  to  discover  any  sound 
reason  for  the  difference  in  treatment  between  corporations 
and  individuals  in  this  respect.  If  there  is  opportunity  for 
some  sort  of  evasion  or  unfair  exemption  from  taxation 
through  this  means,  it  would  appear  that  proper  provision 
might  be  made  to  prevent  it  and  still  preserve  the  general 
principle. 

d.  Allocation  of  Dividends 

A  vast  amount  of  uncertainty  is  caused  by  the  peculiar 
structure  of  section  201  of  the  law  covering  the  subject  of 
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dividends.  It  wall  be  recalled  that  the  last  paragraph — 
paragraph  (e) — contains  what  was  construed  by  many  to  be  a 
general  provision  that  a  distribution  of  cash  dividends  made 
during  the  first  sixtj^  days  of  any  taxable  year  shall  be  deemed 
to  have  been  made  from  earnings  accumulated  during  the  pre- 
ceding years.  It  will  also  be  remembered  that  this  construction 
was  distinctlj'  and  definitely  denied  by  the  Department  and 
in  fact  could  not  well  be  sustained  in  view  of  the  preceding 
paragraphs.  A  verj^  large  number  of  people,  however,  so 
construed  the  provision  and  entered  into  the  complicated  pro- 
cesses of  attempting  to  allocate  their  dividends.  The  con- 
fusion should  be  removed  by  a  clarification  of  the  provision 
so  that  it  AviU  be  clearly  interpreted  to  apply  only  to  stock 
dividends  as  intended. 

e.  Insurance  Companies 

The  present  provisions  for  the  taxation  of  insurance  com- 
panies, classify  their  income  as  taxable  like  income  of  ordin- 
ary business  corporations,  premiums  paid  in  by  the  insured 
being  construed  as  items  of  gross  income.  Such  a  conception 
of  the  business  of  life  insurance  seems  to  us  hardlj^  justified. 
These  companies  are  not  engaged  in  business  in  the  same  way 
as  corporations  that  are  engaged  in  commercial  pursuits.  The 
tax  upon  the  premiums  is  a  tax  not  upon  income  but  a  tax  upon 
expenditure  and  results  in  increasing  the  cost  of  an  important 
and  necessary  social  factor  in  the  community.  This  is  true 
except  where  the  company  is  in  fact  used  as  a  means,  not  of 
covering  the  bare  cost  of  insurance,  but  of  accumulating  sav- 
ings over  and  above  such  cost  on  behalf  of  its  policy  holders. 
To  the  extent  that  their  accumulations  are  enhanced  through 
this  feature,  thus  producing  annual  accretions  of  income,  such 
income  is  untaxed,  unless  the  company  itself  pays  some  sort  of 
a  tax.  In  so  far  therefore  as  the  income  tax  is  applied  to  that 
portion  of  the  income  of  an  insurance  company  which  repre- 
sents its  interest  receipts  over  and  above  the  expense  of  caring 
for  its  investments,  it  is  a  fair  tax.  This  sort  of  a  tax  was  the 
one  which  was  contained  in  the  Senate  draft  of  the  revenue 
bill.  It  was  rejected  by  the  House  and  thrown  out  in  con- 
ference, and  the  provisions  of  the  House  bill  were  substituted. 
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It  is  recommended  that  the  principle  of  the  Senate  bill  should 
be  adopted  and  that  the  tax  on  insurance  companies  be  changed 
to  accord  with  that  principle. 

13.  Administrative  proposals 

It  might  be  thought  that  a  committee  of  this  sort  should  not 
deal  largely  with  administrative  questions ;  that  such  questions 
relate  to  the  mere  carrying  out  of  the  law  and  that  there  is  no 
special  need  for  their  discussion.  This  is  true  in  a  general 
sense,  but  we  feel  that  it  is  not  entirely  beyond  the  province 
of  your  committee  to  recommend  changes  in  the  law  which 
would  bring  about  improvement  in  administrative  practices. 

We  feel  that  the  success  of  an  income  tax  law  rests  in  great 
measure  upon  its  administration.  It  is  a  personal  tax  which 
affects  each  taxpayer  in  a  more  direct  way  than  is  the  case 
with  property  taxes  or  business  taxes.  Much  therefore  de- 
pends upon  the  attitude  of  the  taxpayer  and  on  the  spirit  of 
cooperation  and  sympathy  which  can  be  brought  about  between 
himself  and  the  administrator. 

a.  Regional  Boards  of  Review 

We  have  above  anticipated  the  recommendation  of  an  ex- 
tension of  the  Ad^isorj'  Board  principle,  now  established  and 
which  will,  we  are  sure,  ampl}-  justify  its  adoption  in  the  re- 
sults which  will  flow  from  the  deliberations  and  decisions  of 
that  board.  We  think  that  similar  beneficial  results  will  fol- 
low from  the  establishment  of  local  or  regional  boards  at  dif- 
ferent points  in  the  country  where  the  taxpayer  may  be  placed 
in  immediate  contact  with  some  sort  of  reviewing  body.  It 
does  not  seem  to  us  to  be  important  to  define  the  exact  power 
of  these  regional  boards,  our  object  being  to  suggest  them 
as  a  means  of  accomplishing  greater  general  knowledge  of  the 
essentials  of  the  income  tax  law  and  regulations,  through 
furnishing  the  taxpayer  the  advantage  of  resorting  to  such  a 
board,  located  within  a  comparatively  convenient  distance, 
where  discussion  of  his  individual  problems  may  be  had.  At 
the  present  time  the  taxpayer  is  put  to  a  verj^  great  incon- 
venience and  expense  in  many  ways.  Among  these  is  the 
necessity,  wliere  the  occasion  seems  to  him  to  warrant  it.  of 
23 
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going  to  Washington,  involving  considerable  expense  and  a 
great  loss  of  time.  Our  experience  indicates  that  such  expense 
and  time  are  in  many  cases  an  absolute  waste,  there  being  no 
necessity  of  making  the  trip  at  all.  Our  thought  is  that  mth 
a  board  established  somewhere  near  them,  composed  of  persons 
of  local  prominence  and  recognized  integrity  and  ability,  the 
surrounding  taxpayers  would  gradually  accumulate  that 
helpful  knowledge  of  the  details  required  which  would  come 
through  the  accumulated  results  of  discussion  of  individual 
cases. 

b.  Returns  by  Individuals  having  Gross  Income  of  $1000 
"We  have  heretofore  mentioned  the  failure  in  the  present 
law,  as  finallj^  enacted,  to  provide  for  a  return  by  individuals 
liaving  a  gross  income  equal  to  the  exemption,  instead  of 
those  ha\'ing  a  net  income  of  such  amount.  It  is  obvious  that 
this  permission  to  a  taxpayer  to  decide  for  himself  as  to  his 
net  income,  opens  possible  avenues  of  evasion,  both  inten- 
tional and  unintentional,  which  are  not  consistent  with  a  rigid 
and  uniform  application  of  the  tax.  It  is  recommended  that 
the  requirement  for  a  report  by  those  having  a  gross  income  of 
$1,000  be  made. 

c.  Information  at  Source — Nonresidents 
We  have  also  heretofore  discussed  somewhat  the  oppor- 
tunities for  evasion  by  nonresident  aliens.  One  of  these  lies 
in  the  inadequacy  of  the  provisions  with  respect  to  information 
at  source.  As  before  stated,  these  provisions  apply  only  to 
fixed  and  determinable  gains,  profits  and  income.  By  the  mere 
arranging  for  settlements  for  income  between  the  nonresident 
alien  and  the  domestic  agent,  at  odd  periods  of  time  covering 
income  that  has  accumulated,  the  provisions  are  somewhat 
nullified.  It  would  seem  possible  to  provide  that,  as  to  non- 
resident aliens,  information  shall  be  given  of  all  items  of  in- 
come regardless  of  whether  or  not  they  are  fixed  or 
determinable. 

d.  Information  at  Source — Residents 

On  this  general  subject  of  returns  of  information,  it  ap- 
pears   from    our    observation    and    understanding,    that    a 
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vast  amouiit  of  detailed  information  is  required  which  is  of 
little  use.  Its  compilation  and  transmission  to  the  Depart- 
ment involve  very  great  cost  and  unless  there  is  definite  ad- 
vantage commensurate  with  such  cost  it  would  seem  possible 
to  simplify  to  a  considerable  degree  information  returns  with 
respect  to  residents.  We  deem  it  necessary  to  do  no  more 
than  mention  the  subject,  because  of  the  lack  of  official  in- 
formation as  to  what  use  is  now  made  of  the  material  gath- 
ered and  what  its  value  is  in  practical  administration.  In 
the  state  laws  it  is  customary  to  limit  the  requirement  to 
payments  of  salaries  and  compensation.  This  might  be  ex- 
tended to  such  payments  as  rents  and  mortgage  interest,  with 
the  added  provision  that  the  Commissioner  might  at  any  time 
call  for  further  report  in  cases  where  the  circumstances  seem 
to  make  it  desirable. 

e.  Receivei"s  and  Fiduciaries 

The  present  income  tax  law  is  defective  in  its  failure  to 
impose  an  unequivocal  and  express  duty  upon  receivers  to 
pay  the  tax  on  the  income  of  the  individuals  for  whom  they 
act.  The  act  of  1916  contained  a  provision  which  charged  all 
gains,  profits  and  income  of  a  taxable  class  with  the  correspond- 
ing tax  and  provided  further  that  such  tax  should  be  paid 
by  the  owner  of  such  income  or  the  proper  representative  hav- 
ing the  receipt,  custody,  control  or  disposal  of  the  same.  The 
Commissioner  of  Internal  Revenue  has  imposed  upon  receivers 
a  duty  to  pay  the  1918  tax  in  behalf  of  the  persons  they  repre- 
sent but  there  seems  to  be  no  authority  in  the  law  for  this 
regulation.  However  strong  the  implication  may  be  that  re- 
ceivers are  to  pay  the  tax  on  the  income  of  the  persons  for 
whom  they  act,  the  absence  of  a  mandatory  provision  impos- 
ing this  duty  and  indemnifying  them  against  all  claims  and 
demands  for  all  payments  they  are  required  to  make,  may  place 
receivers  in  embarrassing  situations,  since  they  are  held 
rigidly  to  account  for  all  their  acts  and  any  moneys  paid  out 
under  doubtful  authority  may  involve  them  in  personal  liabil- 
ity. The  same  omission  is  calculated  to  cause  embarrassment 
to  fiduciaries  generally  who  represent  infants  or  incompetents. 
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f .  Payment  under  Duress 

A  general  rule  of  law  is  that  where  a  party  pays  an  illegal 
demand,  with  full  knowledge  of  the  facts  rendering  it  illegal, 
without  an  immediate  and  urgent  necessity  therefor  to  release 
his  property  from  detention  or  to  prevent  its  immediate 
seizure,  such  pajinent  must  be  deemed  voluntary  and  cannot 
be  recovered  back.  It  is  therefore  necessary,  as  a  foundation 
for  the  recovery  by  action  at  law  of  taxes  illegally  assessed  and 
collected,  to  protest  against  the  assessment  or  collection  of  the 
tax  sought  to  be  recovered  and  to  pay  the  same  under  some 
form  or  degree  of  duress  or  coercion.  In  order  to  be  perfectly 
safe  under  the  statute  in  its  present  form,  the  taxpayer  must 
incur  a  penalty  by  waiting  until  he  has  received  the  second 
notice  and  demand  which  threatens  seizure  and  sale  of  his 
property,  if  he  wishes  to  satisfy  the  technical  rules  in  regard 
to  duress.  A  clearer  definition  than  exists  at  present  of  the 
nature  of  and  necessity  for  a  protest  or  duress  in  regard  to 
the  recovery  of  income  taxes,  would  be  of  material  assistance 
both  to  the  taxpayer  and  the  government.  The  present  un- 
certainty, instead  of  relieving  the  courts  from  the  necessity  of 
nullifying  voluntary  action  of  parties  not  induced  by  fraud, 
accident  or  excusable  negligence,  is  calculated  to  flood  them 
with  questions  which  do  not  go  to  the  merits  of  tax  contro- 
versies. Almost  all  taxing  statutes  now  contain  summary  and 
other  drastic  remedies  for  failure  to  pay  the  tax  at  the  ap- 
pointed time.  Under  the  presumption  that  officers  of  the  law 
will  fulfil  their  duties,  a  considerable  extension  of  the  doc- 
trine of  implied  duress  might  well  be  made  without  detriment 
to  the  government's  interests.  It  is  seldom  that  the  govern- 
ment and  the  taxpayer  are  on  equal  terms  or  that  the  latter 
has  any  choice  but  to  do  Avhat  the  government  officials  require. 
A  more  liberal  rule  of  implied  duress  would  relieve  many  tax- 
payers objecting  in  good  faith  to  the  imposition  of  the  tax, 
from  the  necessity  of  incurring  a  penalty  in  order  to  come 
technically  within  the  rules  as  to  involuntary  payments. 

g.  Assessment  of  Tax 

The  collection  of  taxes  involves  two  fundamental  processes : 
one  the  designation  of  the  persons  or  things  which  are  the  sub- 


EEPORT  OF  COMMITTEE  ON  FEDERAL  TAXATION   357 

jeet  of  taxation  and  the  apportionment  of  the  tax  among  such 
persons  or  things  in  the  ratio  prescribed  by  law ;  the  other,  the 
enforced  payment  thereof.  The  act  of  1918  is  obscure  in  its 
provisions  relating  to  the  former  of  these  parts.  It  seems 
necessary  to  draw  one  of  three  conclusions  from  section  250 
of  the  act,  read  in  connection  with  section  3176  of  the  Revised 
Statutes  as  now  amended.     These  conclusions  are  that : 

(1)  The  law  completely  eliminates  the  long-established  re- 
quirement of  an  assessment  as  a  basis  for  the  tax  and  sub- 
stitutes in  its  stead  a  novel  system  of  compulsory  "self- 
assessment"  by  the  taxpayer,  or 

(2)  It  preserves  such  long-established  requirement  as  a  basis 
for  the  tax,  but  leaves  it  to  be  implied,  or 

(3)  It  offers  a  compromise  between  or  a  combination  of  the 
principle  of  assessment  by  the  sovereign  taxing  authority  and 
self -assessment  hy  the  taxpayer. 

The  third  of  the  above  conclusions  seems  most  satisfactorily 
to  reconcile  the  various  provisions.  This  conclusion,  however, 
is  impossible  in  regard  to  the  entire  tax.  One  fourth  of  the 
tSiX  is  to  be  paid  when  the  return  is  filed.  As  to  this  first  in- 
stalment there  can  be  no  assessment  by  the  taxing  authority, 
for  certainly  no  assessment  can  be  made  before  a  return  is 
filed.  There  is  therefore  no  basis  before  that  time  for  any  as- 
sessment. Apparently,  in  recognition  of  this,  the  act  provides 
that  in  the  case  of  this  installment  "the  instructions  printed 
on  the  return  shall  be  sufficient  notice  of  the  date  when  the 
tax  is  due,  and  sufficient  demand,  and  the  taxpayer's  computa- 
tion of  the  tax  on  the  return  shall  be  deemed  sufficient  notice 
of  the  amount  due. ' '  What  is  the  theory  upon  which  this  pro- 
vision proceeds  ?  Is  the  taxing  authority  shifted  or  delegated 
to  the  taxpayer  as  to  the  first  instalment?  Is  the  taxpayer's 
computation  a  self-assessment,  or  is  it  merely  a  preliminary 
calculation  subject  to  a  later  mmc  pro  tunc  assessment,  when 
the  Commissioner  examines  the  return?  If  it  is  not  a  self- 
assessment,  but  a  mere  calculation  subject  to  a  nunc  pro 
tunc  assessment  by  the  Commissioner,  how  may  the  statute 
compel  payment  of  its  amount?  These  questions  suggest  the 
uncertainty  underlying  the  theoiy  of  the  fii^st  instalment  of 
the  tax.     One  remedy  making  for  greater  certainty  is  to  pro- 
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^^de  that  returns  shall  be  filed  in  advance  of  the  first  payment 
(say  on  March  first,  "with  the  present  due  dates)  thus  allowing 
an  intervening  period  for  a  theoretical,  if  not  practical,  as- 
sessment of  the  entire  tax. 

IV.  War-Profits  and  Excess-Profits  Tax 

A.  rate 

If  it  becomes  necessary  to  retain  the  excess-profits  tax  after 
the  year  1919,  it  seems  essential  that  the  tax  rate  should  be 
proportional;  that  is,  a  single  rate  rather  than  progressive 
rates,  should  apply  to  all  income  in  excess  of  the  deduction  pre- 
scribed by  law.  If  the  tax  is  designed  to  bring  in  revenue  over 
a  long  period  of  time,  a  moderate  or  even  a  fairly  high  pro- 
portional rate  will  achieve  that  end  more  effectively  than  pro- 
gressive rates.  The  latter  tend  too  strongly  to  reduce  all 
profits  to  one  level  with  relation  to  the  amount  of  capital  in- 
vested. Normally,  large  profits  are  essential  to  induce  capital 
into  fields  of  fijiancial  hazard — new  enterprises — to  encourage 
industry  and  to  promote  progress.  The  hope  of  large  profits 
is  an  incentive  which  cannot  be  cheeked  without  danger  to 
national  prosperity.  A  tax  can  become  a  measure  of  repres- 
sion or  of  regulation  rather  than  a  measure  of  revenue,  and 
the  evils  of  bending  a  tax  law  to  such  ends  should  be  care- 
fully avoided. 

B.    GAINS  derived  PROM  THE  SALE  OF  CAPITAL  ASSETS 

The  principle  of  taxing  gains  derived  from  the  sale  of 
capital  assets  has  been  discussed  in  relation  to  the  income  tax. 
This  discussion  is  equally  applicable  to  the  war-profits  and 
excess-profits  tax,  which  is  in  fact  an  additional  corporation 
income  tax,  at  graduated  rates.  The  present  act  attempts  to 
mitigate  its  rigor  through  the  relief  provisions  of  section  327, 
but  the  relief  thereby-  granted  is  uncertain  and  dependent  on 
accidental  factors. 

C.    INVESTED  CAPITAL 

The  greatest  difficulties  in  the  administration  of  the  present 
profits  taxes  lie  undoubtedly  in  the  computation  of  invested 
capital,  which  determines  the  amount  of  deduction  and  also 
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forms  the  basis  for  measuring  the  amounts  of  taxable  income 
to  which  the  respective  rates  are  applied.  The  statutory- 
definition  of  invested  capital  contemplates  the  actual  cash 
values  of  assets  contributed  to  the  corporation  by  the  stock- 
holders at  the  time  the  capital  is  contributed  or  paid  in. 
Values  change  from  time  to  time,  tending  as  a  general  rule  to 
increase.  Therefore  the  old  and  conservatively  capitalized 
corporation  suffers  by  comparison  with  the  more  modern  and 
highly  capitalized  enterprise.  Certain  restrictive  provisions 
of  the  statute  relating  to  the  capital  value  of  patents,  good  will, 
trademarks,  etc.,  entail  substantial  injustice  in  a  large  number 
of  cases,  and  the  fact  that  capital  may  be  contributed  in  one  of 
two  forms,  either  in  the  form  of  borrowed  money  or  in  the  form 
of  capital  contributions  by  stockholders,  also  creates  situations 
tending  to  make  the  present  statute  operate  inequitably. 

1.  Borrowed  capital 

The  law  provides  that  "'borrowed  capital"  shall  not  be  in- 
cluded in  invested  capital.  Borrowed  capital  is  defined  by 
regulation  to  include  money  and  other  property  borrowed, 
whether  represented  by  bonds,  notes,  open  accounts  or  other- 
wise. A  proposition  which  merits  careful  consideration  is 
whether  after  all  it  would  not  be  more  equitable  to  allow 
borrowed  money  to  be  included  in  invested  capital  and  to  tax 
the  income  before  interest  paid  thereon  is  deducted.  Bor- 
rowed money  is  just  as  much  a  part  of  the  investment  in  a 
business  as  any  other  asset.  If  the  corporation  is  considered 
as  an  entity  for  purposes  of  the  tax.  the  entire  investment  in 
it  should  be  the  basis  for  computing  the  deduction,  regardless 
of  the  o■«^lership  of  that  capital.  The  large  borrower  would 
then  stand  on  an  equal  footing  with,  one  whose  capital  has 
been  secured  in  other  ways.  On  the  other  hand,  if  the  tax  is 
to  be  regarded  as  a  tax  on  the  aggregate  profit  of  a  group  of 
stockholders,  collected  through  the  corporation,  then  the  tax 
should  be  imposed  after  deducting  the  dividends  paid  to  pre- 
ferred stockholders  entitled  to  only  a  fixed  dividend,  and  such 
preferred  stock  should  be  excluded  from  invested  capital. 
As  the  situation  now  stands,  a  corporation  can  well  afford 
to  convert  its  bonds  into  preferred  stock  and  offer  a  higher 
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rate  of  return  on  the  investment,  since  the  additional  invested 
capital  thereby  attained  more  than  offsets  added  capital  ex- 
pense. The  possibility  of  such  a  conversion  is  a  subject  of 
serious  consideration  and  careful  calculation  on  the  part  of 
many  corporations  at  the  present  time.  The  compromise  of 
differentiating  between  preferred  stockholders  according  to 
their  status  in  relation  to  general  creditors  must  always  re- 
main unsatisfactor3^ 

2.  Intangible  property 

A  further  difficulty  arises  in  connection  Avith  the  consider- 
ation of  intangible  property,  which  includes  ''patents,  copy- 
rights, secret  processes  and  formulae,  trade-marks,  trade- 
brands,  franchises,  and  other  like  property."  Intangible 
property  bona  fide  paid  in  for  stock  or  shares  prior  to  March 
3,  1917  may  be  included  in  invested  capital  in  an  amount  not 
exceeding  (a)  the  actual  cash  value  of  such  property  at  the 
time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  25  per  cent  of  the  par  value 
of  the  total  stock  or  shares  of  the  corporation  outstanding  on 
March  3,  1917,  whichever  is  lowest.  Intangible  property  bona 
fide  paid  in  for  stock  or  shares  on  or  after  March  3,  1917  may 
be  included  in  inA''ested  capital  in  an  amount  not  exceeding 
(a)  and  (b)  above  or  in  the  aggregate,  25  per  cent  of  the  par 
value  of  the  total  stock  or  shares  of  the  corporation  outstand- 
ing at  the  beginning  of  the  taxable  year,  whichever  is  lowest. 
In  no  event  may  the  total  amount  included  exceed  in  the  ag- 
gregate 25  per  cent  of  the  par  value  of  the  total  stock  or 
shares  of  the  corporation  outstanding  at  the  beginning  of  the 
taxable  year. 

Here  we  find  an  arbitrary  limitation  which  is  intended  as  a 
large  dose  of  medicine  for  the  over-capitalized  corporation 
but  which  must  be  swallowed  b}-  all  which  come  within  the 
same  category — a  prescription,  in  other  words,  in  fixed  quan- 
tity without  reference  to  the  extent  of  the  disease.  The  limita- 
tion might  work  justly  in  many  eases  but  it  penalizes  the  con- 
servative taxpayer, — the  taxpayer  who  felt  at  the  time  he 
formed  his  corporation  that  he  was  Avell  within  his  rights  in 
issuing  only  a  nominal  amount  of  capital  stock  for  a  valuable 
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patent  or  copyright.  The  par  value  of  stock  issued  in  ex- 
change for  patents  or  good  will  does  not  necessarily  reflect  the 
value  thereof.  The  argument  that  such  par  value  was  placed 
on  the  patent  or  good  will  by  the  owner  and  therefore  furnishes 
a  fair  index  of  and  limit  upon  its  value  is  not  sound  for  the 
same  reason  which  would  condemn  it  if  made  with  respect  to 
tangible  property. 

The  provision  allowing  only  one-fourth  of  the  par  value  of 
the  stock  total  outstanding  as  a  limit  can  be  explained  only 
as  legislation  intended  to  affect  certain  indi\ddual  cases  or  a 
small  group  of  cases  in  a  large  class.  One  who  may  have 
purchased  a  going  business  the  most  valuable  asset  of  which 
was  its  good  will — sometimes  a  dubious  and  sometimes  a  solid 
and  valuable  asset — receives  only  partial  recognition  of  his  in- 
vestment. On  the  other  hand,  if  instead  of  purchasing  the 
business  as  an  individual  and  thereafter  incorporating,  he  had 
first  formed  the  corporation,  taken  its  stock  in  exchange  for 
the  cash  he  proposed  to  pay  for  the  business,  and  had  the  cor- 
poration purchase  for  cash,  full  credit  is  given  for  the  good 
will  acquired.  Thus,  six  and  half  a  dozen  are  not  always  the 
same.  In  other  words,  in  cases  where  good  will  and  similar 
assets  have  been  purchased  for  cash  or  tangible  property  they 
can  be  counted  as  invested  capital  up  to  their  full  value,  but 
where  identically  similar  and  equally  valuable  assets  have 
been  purchased  by  the  issue  of  shares  of  capital  stock  they 
fall  under  arbitrary  limitations  which  frequently  result  in  a 
valuation  much  below  actual  market  value. 

In  cases  where  good  will  and  other  similar  assets  have  been 
gradually  acquired  by  the  activity  and  enterprise  of  a  busi- 
ness concern  but  not  by  purchase,  they  are  not  allowed  to  be 
counted  at  all;  although  other  concerns  which  have  acquired 
similar  assets  by  purchase,  or  perhaps  as  the  result  of  a 
reorganization,  are  permitted  to  secure  a  substantial  allow- 
ance therefor.  This  has  resulted  in  serious  inequalities  in 
many  cases.  Concerns  in  the  same  branch  of  a  trade  may  be 
subjected  to  discriminatory  treatment  which  goes  far  to  destroy 
the  competitive  conditions  which  should  obtain.  With  a  light 
tax  the  difficulty  might  not  be  serious,  but  with  a  tax  at  the 
present  rates,  the  discrimination  is  too  grievous  to  be  easily 
borne. 
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The  British  law  provides  that  "where  a  trade  or  business 
has  been  converted  into  a  company  and  the  shares  in  the  com- 
pany are  wholly  or  mainly  held  by  the  person  who  was  the 
owner  of  the  trade  or  business,  no  value  shall  be  attached  to 
those  shares  so  far  as  they  are  represented  by  good  will  or 
otherwise  than  by  material  assets  of  the  company  unless  the 
Commissioner  of  Inland  Revenue  in  special  circumstances 
otherwise  direct."  This  provision  affords  an  entirely  differ- 
ent treatment  of  the  difficulty  sought  to  be  remedied  in  our 
law  by  the  indiscriminate  use  of  the  surgeon's  knife.  For 
one  thing,  it  places  the  means  of  relief  in  the  hands  of  ad- 
ministrative officials  who  can  view  the  particular  circumstances 
of  ieach  case  at  close  range.  Some  analogous  pro\asion  should 
be  made  for  exceptional  eases  where  this  arbitrary-  restriction 
may  work  hardship. 

D.  CORPORATIONS  PARTLY  PERSONAL  SERVICE  CORPORATIONS 

One  of  the  most  obscure  provisions  of  the  law  is  to  be 
found  in  Section  303  dealing  with  corporations  which  have  two 
distinct  branches  or  departments,  one  having  to  do  with  a 
business  using  invested  capital  and  the  other  representing  a 
business  which,  if  carried  on  by  itself,  would  fall  under  the 
class  of  personal  serxice  corporations.  The  statute  provides 
that  the  two  branches  shall  be  differentiated  and  the  tax  com- 
puted on  the  "capitalistic"  branch.  The  rate  of  taxation  es- 
tablished in  respect  of  the  "capitalistic"  branch  is  then  ap- 
plied to  income  derived  from  the  personal  service  branch.  The 
obscure  provision  referred  to  is  that  which  allows,  in  comput- 
ing the  tax  on  the  "capitalistic"  branch,  "the  same  propor- 
tionate part  of  the  credits  authorized  in  sections  311  and  312 
(the  excess-profits  and  war-profits  credits)."  This  clause 
negatives  the  entire  section.  For  instance,  if  a  contractor,  who 
is  at  the  same  time  engaged  in  rendering  consulting  engineer- 
ing service,  makes  .$60,000  from  the  consulting  service  and 
$30,000  from  the  contracting  business  the  statute  directs  that 
his  tax  be  computed  on  the  $30,000,  allowing  only  the  pro- 
portionate part  of  the  two  credits.  The  whole  section  is  neu- 
tralized if  only  30/90  of  the  two  credits  is  allowed.  To  save 
the  statute  from  absurdity  it  is  necessary  to  regard  the  clause 
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as  meaning  that  the  taxpayer  should  allocate  the  capital  to  the 
"capitalistic"'  end  and  to  the  personal  service  end  for  both  the 
prewar  period  and  the  taxable  year  (not  upon  the  basis  of 
the  taxable  year  alone)  :  that  the  net  income  for  both  the 
prewar  period  and  the  taxable  year  must  be  segregated  be- 
tween the  two  branches ;  that  the  specific  exemption  should  be 
prorated  on  the  basis  of  the  two  branches,  and  the  prorating  of 
other  credits  will  then  take  place  naturally ;  viz.  the  credit  for 
the  "capitalistic"  end  vnR  be  the  prewar  income  plus  10  per 
cent  of  the  difference  between  invested  capital  in  the  prewar 
period  and  in  the  taxable  year.  The  statutory  language  should 
be  changed  to  clearl}-  state  this  principle. 

E.    ELEMENT  OF  RISK 

No  recognition  is  given  in  the  statute  to  the  fact  that  the 
normal  rate  of  profit  is  not  uniform  in  all  lines  of  business. 
The  credits  are  sufficient  to  exempt  an  amount  of  income  rep- 
resenting "a  good,  moderate,  and  reasonable  profit"  in  some 
lines  of  industry,  but  they  exempt  ver^^  much  less  than  that 
in  many  others.  Generally  speaking,  in  lines  of  industry 
dealing  in  staples,  the  credit  is  frequently  equivalent  to  a 
normal  profit,  while  in  specialties  it  is  very  much  less.  The 
same  thing  is  true  of  well-established  industries  as  compared 
with  those  still  in  the  experimental  stage,  of  industries  in- 
volving a  minimum  of  risk  as  compared  with  those  which  are 
attended  with  unusual  hazards,  and  of  industries  in  which 
profits  are  relatively  stable  as  compared  with  those  in  which 
earnings  fluctuate  greatly  from  year  to  year.  It  may  be  ad- 
mitted as  Secretary-  McAdoo  stated  that  "the  excess  profits 
tax  must  rest  upon  the  wholly  indefensible  notion  that  it  is  a 
function  of  taxation  to  briug  all  profits  down  to  one  level  with 
relation  to  the  amount  of  capital  invested  and  to  deprive  in- 
dustry, foresight,  and  sagacity  of  their  fruits."  nevertheless, 
if  such  a  tax  is  justifiable,  under  extraordinary  circumstances, 
a  distinction  might  verj-  well  be  made  between  a  business  in 
which  capital  runs  little  risk  of  dissipation  and  a  business  in 
which  the  taxpayer  not  only  risks  the  possible  loss  of  produc- 
tive power  of  his  capital,  but  even  the  capital  itself,  and  be- 
tween well-established  concerns  and  those  in  an  experimental 
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Stage.  Various  rates  of  deduction  might  well  be  allowed,  cor- 
responding to  the  financial  hazard  and  other  special  circum- 
stances of  the  business,  but  up  to  the  present  time  the  diffi- 
culties of  establishing  general  rules  in  that  respect  have  seemed 
insurmountable  and  Congress  apparently  does  not  entertain 
the  thought  of  leaving  the  application  of  a  reasonable  deduc- 
tion in  particular  cases  to  the  discretion  of  the  administrative 
officials. 

The  British  law  provides  that  the  statutory  percentage  of 
deduction  may,  on  application,  be  increased  with  respect  to 
any  class  of  trade  or  business.  The  Board  of  Referees,  un- 
der this  provision  of  the  law,  had,  in  1917,  allowed  deductions 
of  as  high  as  twenty-seven  and  one  half  per  cent  in  the  case  of 
extremely  hazardous  businesses, 

V.  Conclusion 

A  general  review  of  the  entire  subject  of  income  and  excess 
profits  taxes,  in  the  light  of  our  recommendations,  leads  us  to 
doubt  whether  after  all,  a  separate  tax  on  excess  profits  should 
be  imposed.  Confessedly,  the  extraordinary  demands  created 
by  the  war  call  for  and  warrant  very  heavy  taxation  for  several 
years  to  come.  This  situation  must  be  frankly  and  cour- 
ageously met.  The  suggestion  here  is  not  to  relax  the  effort 
to  raise  the  necessary  revenue,  but  to  ask  whether  it  may  not 
be  secured  in  a  simpler  and  more  equitable  manner.  Unlike 
the  income  tax,  the  full  weight  of  the  excess  and  war  profits 
tax  now  falls  on  corporations  alone,  regardless  of  the  number 
of  stockholders,  or  the  needs  for  further  expansion.  The 
weiglit  of  this  burden,  at  the  rates  prescribed  by  the  act  of 
1917,  absorbed  over  fifty  per  cent  of  the  net  income  in  many 
cases,  and  the  rates  under  the  present  law  will  take  from  60 
per  cent  to  75  per  cent  of  such  income  in  some  eases.  This  en- 
tire amount  has  to  be  paid  directly  by  the  corporation  before 
its  stockholders  receive  any  share  of  the  profits.  In  the  ease 
of  close  corporations  with  a  few  dominant  stockholders,  no 
great  injustice  may  result,  but  many  such  corporations  have 
a  large  number  of  stockholders,  and  the  share  of  the  profits 
inuring  to  each,  may  well  be  and  often  is  very  small.  By 
applying  the  tax  to  the  corporation  direct,  the  stockholder 
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is  deprived  of  more  than  half  of  the  earnings  on  his  invest- 
ment for  excess  profits  tax  purposes  before  it  ever  reaches  him, 
and  the  reduced  amount  received  is  still  subject  to  the  regular 
surtax  rates  the  same  as  his  more  fortunate  neighbor  who 
derives  his  entire  income  from  other  sources.  And  this  result 
may  well  happen  in  the  case  of  a  small  stockholder  in  a  pros- 
perous corporation  whose  proportionate  share  of  the  net  in- 
come would  otherwise  be  exempt  from  taxation  altogether. 
It  may  be  said  that  b}'  exempting  eight  per  cent  of  the  in- 
vested capital,  thus  enabling  the  corporation  to  pay  normal 
dividends,  the  stockholder  has  no  ground  of  complaint,  but 
this  argument  loses  much  of  its  force  when  it  is  considered 
that  invested  capital  as  defined  in  the  act,  has  little  relation 
to  the  present  value  of  the  property  employed  in  producing 
the  income,  and  wholly  fails  to  justify  the  discrimination  be- 
tween small  stockholders  in  prosperous  corporations  and  their 
neighbors  who  derive  the  same  amount  of  income  from  other 
sources. 

In  the  last  analysis  a  corporation  is  merely  a  group  of  in- 
dividuals associated  for  the  purpose  of  doing  a  certain  busi- 
ness in  a  certain  way.  It  is  a  common  and  legitimate  means 
of  securing  the  combination  of  capital  and  unity  of  manage- 
ment essential  to  modem  business.  The  corporation  as  such 
is  a  mere  fiction  of  law  without  needs  or  ambitions  of  its 
own,  and  as  such,  is  serenely  indifferent  to  gain  or  loss.  The 
success  or  failure  of  the  enterprise  concerns  its  stockholders 
and  creditors  alone,  and  taxes  should  be  imposed  primarily 
with  reference  to  them. 

Corporations  are  subject  to  many  burdens  from  which  in- 
dividuals are  exempt.  They  are  required  to  pay  incorporation 
fees,  capital  stock  taxes,  and  franchise  taxes  and  to  submit  to 
various  forms  of  regulation,  many  of  them  involving  substan- 
tial expense.  If  these  burdens  are  too  light  they  can  readily 
be  increased.  Under  the  income  law  they  are  subject  to  the 
normal  tax  at  a  flat  percentage  of  their  net  income.  The  sug- 
gestion we  have  to  make  is  to  impose  this  tax  upon  the  net 
income  of  all  corporations  at  a  flat  uniform  rate  and  to  apply 
all  other  taxes  through  the  personal  income  tax  at  progressive 
rates,  to  the  individual  stockholders  on  whom  in  the  last 
analysis  the  burden  must  fall. 
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The  committee,  therefore,  ventures  to  suggest  for  the  con- 
sideration .of  the  conference  the  proposition  to  recast  the  entire 
scheme  of  raising  revenue  by  income  and  excess  and  war  profits 
taxes  by  sustituting  therefor,  (1)  A  business  tax  on  corpora- 
tions at  a  liat  rate  of  say  from  eight  to  fifteen  per  cent  of  the 
net  income.  (2)  a  graduated  and  progressive  income  tax 
applicable  to  all  income  of  individuals  having  the  requisite 
taxable  income,  at  such  rates  as  may  be  necessary  to  raise  the 
desired  amount  of  revenue,  and  (3)  a  consumption  tax  on 
the  production  and  sale  of  articles  of  general  use,  preferably 
on  articles  of  comfort  and  luxurj'  as  distinguished  from 
necessaries. 

The  business  tax  recommended  for  corporations  may  well  be 
imposed  also  on  partnerships  and  even  on  individuals  en- 
gaged in  commercial  business.  By  basing  the  tax  on  net  in- 
come, the  burden  Avould  automatically  adapt  itself  to  the  bene- 
fits derived  from  the  operation  of  the  business,  and  all  taxes 
beyond  that  point  would  be  reserved  for  the  individual.  The 
advantages  to  be  derived  from  such  a  course  would  be  (1)  an 
enormous  simplification  of  our  tax  system;  (2)  the  elimination 
of  invested  capital  as  a  test  for  either  rates  or  taxes,  mth  all 
the  difficulties,  complexities,  and  inequalities  that  follow  in 
its  train ;  ( 3 )  a  nearer  approach  to  the  principle  of  requiring 
every  citizen  to  contribute  to  the  support  of  the  government  in 
proportion  to  his  ability  to  pay;  and  (4)  reservation  of  the 
general  property  tax  for  state  and  local  revenue,  supplemented 
by  such  income  and  business  taxes  as  the  states  may  see  fit  to 
impose. 

It  is  quite  probable  that  this  plan  may  not  meet  with  im- 
mediate or  general  favor,  but  it  is  certain  that  it  would  make 
for  greater  simplicity  and  equality  in  the  distribution  of  the 
tax  burden,  and  more  consistently  square  wdth  economic  prin- 
ciples. In  order  to  raise  the  requisite  revenue  under  this 
system  the  whole  fiction  of  "normal"  and  "additional"  taxes 
would  disappear  and  with  them  a  most  fruitful  source  of 
complication  and  difficulty.  A  higher  initial  rate  than  that  now 
provided  for  surtaxes  would  be  appropriate,  and  shorter  and 
more  rapid  steps  of  progression  might  be  required. 

In  this  way  every  corporation,  partnership  and  individual 
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engaged  iu  business,  would  share  the  burdens  of  government  in 
proportion  to  the  net  income  of  the  business,  and  all  individ- 
uals would  pay  in  the  same  proportion  to  their  aggregate  net 
income  from  all  sources  at  progressive  rates. 

Why  should  not  a  system  of  this  kind  reach  every  person 
receiving  a  sufficient  income  to  justify  the  government  in 
exacting  personal  contribution  from  him,  while  reaching  by 
means  of  consumption  and  other  miscellaneous  taxes  the  great 
mass  of  citizens  receiving  too  small  an  income  to  tax  on  the 
personal  basis? 

It  would  be  presumptuous  to  ask  or  expect  the  conference 
to  commit  itself  to  this  program  without  full  and  careful  con- 
sideration, and  it  is  submitted  only  for  that  purpose. 
Thomas  E.  Lyons,  Chairman, 

Wiscansin  Tax  Commissio-n. 
Fred  R.  Fairchild, 

Yale  University. 
Alfred  E.  Holcomb, 
American  Telephone  &  Telegraph  Company. 
George  E.  Holmes, 

Attorney  at  Law,  New  York. 
Oliver  C.  Lockhart, 
National  Bank  of  Commerce,  New  York. 
June,  1919. 

Ch^virman  Montgomery  :  The  hour  is  somewhat  late  but 
nevertheless  the  importance  of  the  subject  of  federal  taxation 
warrants  some  discussion  of  the  paper  of  Dr.  Adams  and  of 
the  report  of  the  committee.  I  am  going  to  ask  Mr.  Henry 
Powell  of  New  York  to  open  the  discussion. 

Henry  M.  Powell  of  New  York  :  While  I  am  hardly  pre- 
pared to  talk  on  the  federal  tax,  the  doctor  made  a  statement 
yesterday  in  connection  "VAith  the  proposed  course  of  the  gov- 
ernment in  connection  with  federal  taxes  generally  that  I 
think  may  be  of  some  interest  to  you  all,  and  that  is  about  the 
concurrent  jurisdiction  of  the  federal  government  and  the 
state  governments  in  connection  with  the  transfer  tax  on  in- 
heritances.    I  presume  that  state  authorities  view  with  some 
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alarm  encroachment  upon  their  jurisdiction,  and  3'et  what 
holds  true  in  comiection  with  the  inheritance  tax  or  transfer 
tax  also  holds  true  of  the  federal  income  tax  and  state  income 
tax.  Judge  Fowler,  Surrogate  of  New  York  County,  in  a 
very  important  case,  recently  said  that  owing  to  the  clash  of 
jurisdiction  of  various  states  it  had  become  almost  impossible 
to  determine  questions  of  domicile  with  any  degree  of  scientific 
or  legal  accuracy,  and  he  trusted  that  the  federal  authorities 
would  establish  some  authority  or  jurisdiction  to  take  up  this 
question  of  domicile;  so  I  think  what  the  doctor  has  said  in 
connection  with  cooperation  between  the  state  and  federal  gov- 
verument  in  relation  to  transfer  taxes  or  inheritance  taxes, 
should  be  given  due  weight  and  consideration.  We  have  the 
same  problem  in  connection  with  income  taxes  and  I  am  going 
to  speak  in  particular  of  the  new  personal  income  tax  that 
we  have  just  adopted  in  New  York.  I  want  to  say  here  that  I 
think  that  this  new  tax,  whatever  its  merits  or  demerits,  will 
be  attacked  on  the  ground  of  its  constitutionality,  first,  because 
a  great  msmy  lawyers  and  authorities  believe  it  offends  the 
constitution  of  the  state  of  New  York  and,  secondly,  because 
authorities  believe  that  so  far  as  it  attempts  to  tax  non- 
residents on  their  occupation,  it  offends  in  some  respects 
the  constitution  of  the  United  States.  We  have  in  the 
state  of  New  York  a  rather  peculiar  provision,  which  I 
doubt  is  in  another  constitution,  except  perhaps  in  the  state 
of  Wisconsin,  and  that  is  what  is  knoAvn  as  the  "home  rule" 
provision.  It  existed  in  our  various  constitutions  from  the 
earliest,  times.  It  existed  in  the  constitution  of  1777,  the  first 
constitution  that  was  framed  in  the  state  of  New  York.  The 
new  income  tax  law  in  the  state  of  New  York  takes  away  from 
the  local  assessor  the  power  to  tax  incomes  and  gives  it  to  the 
state  comptroller,  a  state  officer.  If  therefore  the  power  that 
existed  in  the  local  assessor  to  assess  incomes — if  he  had  that 
power — no  longer  exists,  it  may  be  said  that  taking  away  this 
power,  is  tantamount  to  depriving  him  of  his  office ;  at  least  the 
courts  of  our  state  have  so  held  in  some  cases.  The  state  of 
New  York  at  a  very  early  time,  although  it  may  not  be  known, 
had  an  income  tax  levied  by  local  assessors.  This  was  in  1778, 
when  local  assessors  had  the  power  to  assess  incomes  derived 
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from  the  advantages  gained  or  profits  derived  from  mer- 
chandise traffic  or  manufacture,  of  every  inhabitant  of  the 
state,  to  the  extent  of  fifty  pounds  on  each  one  thousand 
pounds.  It  will  thus  be  seen  perhaps  that  there  may  be  some 
foundation  for  the  reason  to  believe  that  the  attempt  to  give 
this  new  power  to  the  state  comptroller  may  be  an  infringe- 
ment upon  the  local  assessor's  power.  In  1915  our  state  au- 
thorities in  New  York  evidently  believed  that  it  was  neces- 
sary to  have  a  more  strongly  centralized  tax  system  and  in  the 
constitutional  convention  that  was  assembled  that  year,  for  the 
purpose  of  proposing  a  new  constitution,  they  submitted  a 
provision  by  which  the  determination  of  the  subjects  of  taxa- 
tion were  to  be  left  to  the  legislature  and  it  was  to  provide  the 
methods  and  means  of  assessment  and  collection  of  taxes,  not- 
withstanding the  socalled  "home  rule"  provision.  This  was 
submitted  to  the  people  of  the  state  in  1915,  and  it  met  with  a 
verj^  signal  defeat ;  in  fact  many  said  the  defeat  of  the  entire 
proposed  constitution  was  due  to  this  particular  provision. 

Chairman  ^Montgomery  :  ]\Ir.  Powell,  your  time  under  the 
rule  has  expired  but  I  think  with  unanimous  consent  it  will  be 
extended  for  just  a  few  minutes. 

Mr.  Powell  (continuing)  :  Just  one  minute  more.  Thus, 
so  far  as  the  state  constitution  is  concerned,  we  probably  have 
a  point  raised  by  the  new  personal  income  tax  law.  There  is 
another  point  still  more  important  and  that  is  as  to  the  pro- 
vision of  law  which  attempts  to  levy  a  tax  on  occupations  of 
non-residents.  This  ^^'ill  undoubtedly  be  attacked  because,  in 
the  opinion  of  many,  it  is  contrary  to  the  constitution  of  the 
United  States.  There  is  no  doubt  that  a  state  may  impose  a 
tax  on  its  own  inhabitants  on  net  income,  no  matter  from 
what  source  the  income  is  derived,  whether  from  occupation, 
business  or  property  and  wherever  it  is  made  or  derived,  but 
so  far  as  nonresidents  are  concerned,  it  may  only  impose  a 
tax  upon  business,  occupation  or  property  within  the  state. 
We  have  under  this  new  personal  income  tax  law,  an  effort  to 
tax  the  salaries  of  nonresidents  of  the  state.  The  question 
then  arises,  have  these  salaries  a  situs  or  are  they  located 
within  the  state?  Can  it  be  said  that  a  lawyer  who  lives  in 
24 
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Jerse}',  who  perhaps  writes  his  brief  at  his  home,  presents 
his  bill  in  his  New  York  office,  and  is  taxed  on  his  salary  at 
his  New  York  office — can  he  be  said  to  be  earning  his  salary 
within  the  state  of  New^  York  ?  Or  take  the  case  of  an  editor 
who  writes  his  editorial  in  his  home  in  Connecticut,  or  who  is 
employed  by  a  newspaper  in  New  York  and  sends  his  editorial 
from  his  liome  through  the  mail,  can  that  be  said  to  be  taxable 
income  from  sources  within  the  state  ?  Tw^o  other  income  tax 
laws  have  recently  been  enacted, — the  state  of  Missouri  has,  I 
believe,  an  income  tax  law  taxing  salaries,  and  Oklahoma  has 
one.  In  Oklahoma  a  case  was  passed  upon  by  the  supreme 
court  and  went  to  the  United  States  supreme  court,  but  it 
wasn  't  a  flat-footed  case  of  salary.  There  was  a  question  there 
of  income  derived  from  property  within  the  state.  I  think 
in  so  far  as  income  is  derived  from  property  within  the  state, 
there  is  no  question  about  the  right  of  the  state  to  tax  it. 
Here  we  have  this  important  question,  as  to  whether  a  state 
may  tax  something  that  apparently  has  a  situs  in  the  state 
because  the  employer  or  man  who  pays  the  salary,  is  there,  but 
from  the  standpoint  of  the  individuality  of  the  person  who  re- 
ceives the  salary,  the  situs  is  practically  without  the  state. 
The  comptroller,  I  notice  in  his  regulations,  has  said  that  the 
drummer  or  salesman  may  apportion  his  salary  as  between 
sources  -wdthin  and  without  the  state,  but  how  he  is  to  appor- 
tion that  salary,  the  comptroller  does  not  disclose.  It  prob- 
ably will  not  be  definitely  decided  until  the  matter  goes  to 
the  United  States  supreme  court,  whether  a  state  may  impose 
a  personal  income  tax  on  income  derived  from  salaries  by  a 
nonresident.  Perhaps  the  fundamental  question  involved  is 
the  question  of  interstate  commerce.  May  not  a  personal 
salary — personal  service — ^be  looked  upon  in  the  light  of  a 
commodity?  It  is  quite  true  you  cannot  tax  a  diiimmer  who 
merely  sells  a  product  within  the  state.  I  feel  quite  sure  that 
the  question  is  bound  sooner  or  later  to  be  brought  up  in  the 
United  States  supreme  court. 

Chairman  Montgomery  -.  There  wall  be  opportunity  now  to 
fisk  questions  or  enter  into  a  discussion  of  any  of  the  points 
raised  in  the  report.  Mr.  Judson,  do  you  wisli  to  renew  your 
question  1 
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Mb.  Judson  :  I  would  like  to  hear  from  Dr.  Adams. 

Mr.  Adams  :  As  you  gentlemen  all  recall,  in  the  excess  profits 
tax  of  1917  there  was  a  provision  that  intangible  property  paid 
in  for  stock,  should  be  accepted  at  only  twenty  per  cent  of  the 
stock  outstanding  on  March  3,  1917.  The  object  of  that, 
whether  sound  or  not,  was  perfectly  plain.  It  was  believed 
that  the  watering  of  capital  came,  most  usually,  through  the 
over-valuation  of  intangible  assets,  and  it  was  designed  to  cut 
down  the  valuation  of  those  intangible  assets.  The  word 
"intangible"  was  very  loosely  used  and  its  precise  inter- 
pretation gave  a  very  great  deal  of  trouble.  If  this  body,  I 
fancy,  had  to  vote  on  the  question  of  the  meaning  of  "in- 
tangible property ' '  within  the  space  of  a  two  hour  discussion, 
they  would  give  an  exceedingly  wide  interpretation  of  mean- 
ing to  that  phrase.  I  remember  a  good  deal  of  ridicule  was 
cast  by  this  body  on  one  occasion  upon  a  senator  of  the  United 
States  who  didn't  understand,  as  we  all  thought  we  perfectly 
understood,  exactly  what  was  meant  by  "intangible  prop- 
erty. ' '  "Without  any  discussion,  we  would  cast  into  the  bundle 
of  intangibles,  stocks  and  bonds  and  securities  of  all  kinds, 
and  brands  and  copyrights,  and  patents  probably;  we  would 
settle  that  question  without  any  difficulty.  Now  when  the 
subject  became  of  enormous  importance,  the  exact  definition 
of  that  term  became  a  matter  of  grave  moment,  and  ]\Ir. 
Judson,  I  think,  has  in  a  number  of  ways,  been  worried  about 
its  exact  content.  Other  people  have  been  worried.  The 
federal  authorities  attempted  to  ascertain  as  far  as  possible, 
the  intent  and  purport  of  the  statute  and  give  to  the  term 
a  definition  corresponding  to  that  purport.  Stocks  and  bonds, 
for  instance,  were  not  for  that  particular  purpose,  treated  as 
intangible  property,  but  whether  certain  classes  of  contracts ; 
whether  the  circulation  lists  of  newspapers,  the  subscription 
lists;  whether  the  subscription  lists  of  mail  order  houses,  are 
tangible  or  intangible  property,  is  an  exceedingly  nice  ques- 
tion which  we  could  discuss  here  until  four  o'clock  tomorrow 
morning  and  then  probably  disagree.  To  answer  the  other 
question,  why  the  scale  was  raised  in  the  1918  revenue  act, 
that  was  done  because  patents  and  copyrights,  which  thereto- 
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fore  had  been  deemed  to  be  tangible  property,  were  thrown 
into  the  group  of  intangibles  and  the  content  of  the  group 
being  larger  they  raised  the  limit. 

Frank  Orr  op  Oklahoma  :  Why  does  the  government  use  a 
different  theory  in  arriving  at  the  value  of  the  corporation  for 
capital  stock  purposes  than  it  does  in  arriving  at  the  valuation 
of  invested  capital  ? 

Mr.  Adams :  I  am  sure  I  don't  know;  I  ask  the  question. 
We  are  all  on  the  common  ground  of  mutual  ignorance. 

L.  E.  Thomas  op  Louisiana-.  There  is  one  particular  pro- 
position in  connection  with  the  federal  income  tax  operation 
that  we  are  up  against.  We  believe  a  great  deal  in  the  tax 
and  cooperate,  and  when  the  federal  authorities  come,  we  give 
them  all  the  information  we  have  in  our  possession.  They 
come  to  our  office  and  get  our  records.  We  give  everything 
we  can  but  when  we  want  to  get  any  information  from  them 
about  any  of  the  large  taxpayers  or  any  of  the  large  institu- 
tions in  our  state,  they  are  like  a  clam.  They  say  they  cannot 
give  it  out,  it  is  a  secret.  That  might  be  all  right  when  it 
comes  to  dealing  with  the  public  at  large,  but  it  looks  to  me 
as  a  practical  proposition,  that  if  we  are  representing  the  tax 
authorities  of  the  state  government  and  they  represent  the 
United  States  authorities  and  we  give  them  help  and  assistance, 
there  should  be  some  method  by  which  they  would  furnish  our 
officials  vnth  such  ijiformation  as  we  need.  One  question  is  as 
to  the  valuation  of  yellow  pine  lumber.  The  federal  tr^de 
commission  first  fixed  $23  and  then  $28.  We  got  into  a  law- 
suit over  yellow  pine  lumber  and  the  cost  was  proved  at  $11, 
and  the  court  fixed  a  price  of  $11.  We  had  fixed  a  price  of 
$20.  We  wanted  to  get  the  information  on  which  they  fixed 
a  basis  of  $23  or  $28,  and  we  could  not  get  the  information 
at  all.  That  is  one  instance.  Questions  come  up  in  other 
ways — the  question  of  obsolescence  and  depreciation  on  ma- 
chinery' of  saw  mills,  which  is  a  large  asset  in  our  state.  We 
cannot  get  information  from  them  at  all.  Of  course  we  get  it 
the  best  we  can,  but  we  would  like  to  have  information  as  to 
how  the  owners  make  out  income  tax  returns — how  much  they 
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take  off,  b€Kjause  we  find  that  some  folks  deal  one  way  with 
one  set  of  people  and  another  way  with  another  set.  "We  find 
the  railroads  figure  that  way.  There  is  a  different  basis  en- 
tirely for  taxation.  We  think  as  a  practical  proposition,  that 
the  federal  trade  commission  or  the  income  tax  department, 
ought  to  be  willing  to  furnish  information  to  state  departments 
the  same  as  they  go  to  the  state  departments  and  get  informa- 
tion from  them.  I  think  we  ought  to  take  some  action  at  least. 
I  don 't  know  that  we  could  do  it  legally,  but  a  solicitation  from 
the  state  authorities  to  get  the  information  which  is  desirable 
in  the  interest  of  securing  a  just  and  fair  assessment  of  prop- 
erty, would  help. 

CHAiRiiAK  Montgomery:  I  think  Dr.  Adams  expressed  his 
personal  view  for  the  strongest  sort  of  cooperation  between 
the  state  and  federal  taxing  authorities.  As  to  the  price  of 
lumber,  I  think  the  treasury  department  cannot  be  charged 
with  that.  That  price  was  fixed  by  the  general  price  fixing 
committee,  with  the  government  in  conference  with  the  manu- 
facturers themselves,  so  that  the  manufacturers  of  lumber 
knew  at  that  time  just  about  as  much  about  the  prime  cost  and 
the  profit  that  was  allowed,  as  the  government  officials  did. 

Oscar  Leser  of  Marylajst):  I  had  hoped  the  committee 
would  include  in  its  recommendations  a  provision  which  would 
require,  in  connection  with  the  stamp  tax  on  real  estate  trans- 
fers, a  statement  of  the  true  consideration.  There  was  a 
chance.  It  is  possible  it  may  be  done  now,  by  departmental 
regulation.  If  so,  I  hope  the  commissioner  of  internal  re- 
venue wiU  do  so.  But  if  not  then  I  think  it  ought  to  be  in- 
cluded in  the  statute  so  that  we  may  have  a  definite  state- 
ment on  the  record  as  to  the  true  consideration  in  the  transfer 
of  real  estate.  We  have  been  talking  here  for  years  and  we  are 
pretty  nearly  agreed,  that  such  provisions  ought  to  be  ^vritten 
into  the  state  laws,  and  so  far  as  I  know,  there  is  onlj-  one 
state  that  has  secured  such  an  act.  It  has  passed  one  or  the 
other  house  in  my  own  state  several  times  but  it  has  never  be- 
come a  law.  It  may  be  said  that  you  can  compute  that  roughly 
from  the  stamp  that  is  attached,  but  that  requires  in  the  first 
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place  a  calculation,  it  also  requires  a  knowledge  of  the  in- 
debtedness or  incumbrance.  The  chief  reason  I  urge  this  is 
that  it  would  take  away  the  hesitation  which  the  states  now 
have  of  writing  that  sort  of  a  provision  in  their  own  statutes. 

Chairman  Montgomery:  Would  you  care  to  express  an 
opinion  on  that,  Dr.  Adams? 

Mr.  Adams:  I  am  very  sorrj^  that  I  did  not  catch  that.  I 
may  say  as  to  the  preceding  remarks  that  of  course  that  is 
more  or  less  fairly  defined  by  statute.  The  state  which  has  an 
income  tax  may  have  access  to  corporation  returns.  The 
statute  provides  that  that  shall  be  under  regulations  provided 
by  the  president  and  subject  to  those  regulations,  the  depart- 
ment is  always  ready  to  cooperate.  The  state  of  Massachu- 
setts and  the  state  of  Wisconsin  have  gotten  a  great  deal  of 
information  there. 

Chairman  Montgomery:  The  second  question  was  as  to 
whether  or  not  the  department  eould  require  that  the  con- 
sideration be  named  in  deeds  so  that  it  w'ould  be  possible  to 
know,  without  trying  to  calculate,  that  the  stamps  represented 
the  consideration. 

Mr.  Adams:  I  have  forgotten  the  terms  of  the  statute;  I 
don't  know  what  is  required  in  that  connection. 

Mr.  Leser  :  Suppose  the  statute  doesn  't  allow  it ;  do  you 
think  the  statute  could  be  changed  so  that  you  could  put  in  the 
consideration  ? 

Mr.  Adams:  I  would  not  think  of  answering  until  I  have 
thought  it  over  a  good  deal  more  than  I  have.  I  think  there 
should  be  mutual  interchange  of  opinion  with  mutual  obliga- 
tions as  to  secrecy.  As  to  the  propriety  of  the  federal  gov- 
ernments imposing  a  condition  which  the  state  governments 
eould  more  appropriately  and  yet  have  always  failed  to  sum- 
mon up  courage  to  do,  I  have  great  doubts.  If  the  state  gov- 
ernments want  to  require  the  correct  statement  of  consider- 
ation in  every'  deed,  it  occurs  to  me  that  is  precisely  the  thing 
the  state  government  ought  to  do  and  it  ought  not  to  look  to 
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the  federal  govemmeiit  to  interfere  in  a  matter  which  be- 
longs essentially  to  the  several  state  legislatures. 

Chairman  Montgomery  :  While  you  are  on  your  feet  there 
is  another  question  that  has  been  raised  and  it  comes  at  this 
time  appropriately,  in  connection  with  the  publication  of  in- 
formation. The  ad\dsor%'  tax  board  is  charged  with  the  ad- 
ministration of  the  socalled  relief  provisions.  This  question 
has  been  raised :  is  it  not  a  fact  that  in  many  industries,  so 
many  applications  for  relief  are  made  that  it  might  be  desir- 
able to  make  public  the  principles  upon  which  relief  is  granted 
in  a  particular  industry,  with  the  rates,  so  that  if  in  a  par- 
ticular industry,  relief  has  been  given  to  a  considerable  num- 
ber of  taxpayers,  all  of  the  taxpayers  similarly  situated  could 
have  the  benefit  of  the  decisions  of  the  advisory  board  ? 

'Mr.  Adams  :  That  is  a  very  nice  question  and  turns  upon 
your  phrase  "'similarly  situated."'  Wliat  do  we  mean  by  simi- 
larly situated? 

Chairman  Montgomery  :  Some  one  spoke  of  circulation  lists, 
subscription  lists  of  newspapers.  Suppose  you  took  aill  news- 
papers where  relief  has  been  granted  because  they  have  had 
large  investments  in  intangible  assets  of  that  Character. 

Mr.  Adams:  The  general  object  of  an  excess  profits  tax  law 
is  to  impose  a  tax  graduated  in  accordance  with  the  rate  of 
profits,  computed  upon  a  true  invested  capital.  Now  it  so 
happens  that  it  is  exceedingly  difficult  to  deal  by  simple  classes 
with  that  situation.  You  may  have  an  abnormal  case  in  which 
you  want  to  grant  relief.  You  cannot  obviously,  take  the 
whole  class  of  similarly  situated  taxpayers,  interpreting  that 
phrase  ''similarly  situated"  in  the  ordinary-  way.  If  you  did 
that  it  would  mean  simply  this :  let  us  assume  that  the  rate  of 
tax  varies  all  the  way  from  twenty  to  fifty  per  cent.  As  a 
matter  of  fact  it  varies  all  the  way  from  one  per  cent  to 
fifty  per  cent.  A  given  taxpayer,  who  is  assessed  in  the  first 
instance,  forty-five  per  cent  on  his  net  income  under  the  profits 
tax,  applies  for  relief.  Now  the  essence  of  the  relief  provision 
is  not  that  he  should  be  given  twenty-nine  per  cent,  if  twenty- 
nine  per  cent  happens  to  be  the  average  in  that  trade  or  in- 
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dustrj-.  The  essence  of  the  relief  provision,  as  I  understand 
it,  is  that  he  shall  be  given  the  average  rate  of  taxation  paid 
by  representative  concerns  similarly  situated,  -with  respect 
primarily  to  the  true  rate  of  profits  upon  a  normal  invested 
capital.  That  is  an  exceedingly  difficult  concept  to  apply,  and 
can  only  be  successfully  applied  in  particular  cases.  I  am 
inclined  to  think  that  the  publication  of  the  results  of  settle- 
ments in  those  cases  would  be  more  misleading  than  it  would 
be  helpful,  because  of  the  difficulty  of  ascertaining  just  what 
corporations  are  most  nearly  similarly  circumstanced.  I  think 
there  is  legitimate  ground  for  careful  consideration  of  that 
question,  'Mr.  Chairman.  The  taxpayer  who  is  highly  scrupu- 
lous— and  there  are  many  of  them — who  wants  in  absolutely 
good  conscience,  to  pay  every  dollar  in  this  situation,  that  the 
government  is  entitled  to,  and  that  a  high  sense  of  honor 
would  dictate,  that  man  ought  in  some  way,  to  be  ad"sdsed  that 
similar  taxpayers  are  appealing  and  getting  some  relief.  I 
concede  that  wholly,  but  for  reasons  which  I  have  stated,  it  is 
an  exceedingly  difficult  matter  to  deal  with. 

J.  F.  ZoLLER  OF  New  York  :  I  just  want  to  make  two  observa- 
tions. Perhaps  I  take  issue  with  Dr.  Adams  on  one  point.  I 
am  not  certain  what  he  said  in  regard  to  it.  I  would  be 
willing  to  agree  that  probably  it  will  be  necessary  to  continue 
the  profits  taxes  for  a  time  for  the  reason  stated  by  Dr.  Adams. 
I  think  eventually  that  they  should  be  abolished.  I  do  not 
think  it  probable  that  we  are  in  a  position  to  stand  an  eighteen 
or  twenty  per  cent  income  tax  in  lieu  of  a  tax  on  profits.  I 
think  there  are  some  concerns  that  could  not  pay  that  tax 
owing  to  the  fact  that  their  net  income  is  fixed  by  law  and  we 
probably  will  have  to  wait  until  we  can  all  pay  the  tax  that 
will  be  required  before  we  can  do  away  with  the  profits  taxes. 
But  assuming  that  profits  taxes  are  to  continue,  I  do  believe 
that  there  ought  to  be  more  brackets  rather  than  less.  I  do  not 
believe  that  a  corporation  that  makes  two  hundred  per  cent 
profit,  ought  to  pay  a  profits  tax  at  a  higher  rate  than  a  cor- 
poration that  makes  a  ten  per  cent  profit.  That  is  the  same 
theory  that  led  to  the  graduation  of  the  sur-tax  on  individuals, 
and  this  is  nothing  more  or  less  than  a  tax  in  the  form  of  a  sur- 
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tax  ou  corporations.  It  is  unscientific,  for  the  reasons  stated 
in  your  report,  and  those  reasons  were  stated  better  than  I  can 
state  them.  I  also  believe  that  if  we  are  to  continue  a  profits 
tax,  it  ought  to  be  extended  to  all  business.  I  believe  a  busi- 
ness tax  ought  to  be  a  tax  on  business,  and  I  do  not  believe 
corporation  business  ought  to  be  singled  out  and  subjected  to 
business  taxes;  I  believe  it  is  a  fact  that  in  England,  where 
they  have  had  more  experience  with  profits  taxes  than  we 
have,  it  has  been  imposed  not  only  upon  corporations  but  upon 
individuals  and  partnerships  in  addition.  That  is  also  covered 
by  your  report  and  I  want  to  sanction  the  view  taken  in  the 
report  in  that  respect. 

I  want  to  say  further  that  I  would  like  to  see  the  capital 
stock  tax  ou  corporations  abolished.  It  seems  to  me  that 
if  they  are  going  to  be  discriminated  against  by  having  to 
pay  a  profits  tax  which  individuals  and  partnerships  do  not 
have  to  pay,  that  is  sufficient  discrimination.  I  do  not  think 
there  is  any  rhyme  or  reason  for  imposing,  in  addition  to  the 
income  tax,  an  excess  profits  tax  and  a  capital  stock  tax.  I 
would  rather  have  the  income  tax  rates  raised  enough  to  take 
care  of  the  revenues  produced  by  the  capital  stock  tax  than  to 
have  two  discriminations  imposed  upon  individuals  doing  busi- 
ness in  a  corporate  capacity.  I  believe  it  would  be  a  mistake 
for  corporations  or  business  to  advocate  at  this  time  radical 
changes  in  the  revenue  system.  As  Dr.  Adams  has  pointed 
out,  and  I  agree  with  him  in  that  respect,  you  cannot  abolish 
these  taxes  without  putting  something  at  this  time  in  their 
place,  and  if  these  profits  taxes  were  abolished  it  would  mean 
heavier  taxes  upon  the  individual  stockholders,  and  I  do  not 
know  but  what  we  people  who  represent  corporations,  some- 
times overlook  the  fact  that  a  corporation  wouldn't  exist  if  it 
was  not  for  the  individual  stockholder  that  stands  back  of  it 
and  furnishes  the  capital,  and  that  you  can  reach  a  point 
where  taxation  is  too  high  upon  the  individual  stockholder. 
Dr.  Adams  said,  as  I  imderstood  it,  that  he  did  not  like  to  see 
an  income  tax  where  they  took  more  than  fifty  per  cent  of  the 
income  of  the  individual.  He  stated  that  it  led  to  evasion. 
I  think  that  was  his  reason  for  not  having  the  rate  higher 
than  that.     I  think  there  are  other  reasons.     I  think  that  if 


378  NATIONAL  TAX  ASSOCIATION 

you  have  a  tax  rate  too  high  upon  the  mau  with  a  large  income, 
he  no  longer  stands  in  the  position  of  being  able  to  invest  in 
these  enterprises  that  you  and  I  want  to  see  flourish  and  ad- 
vance. If  they  advance  we  all  get  some  benefit.  From  the 
man  witli  one  million  dollars  income  the  government  takes 
$730,000  in  taxes.  That  individual  often  has  been  financing 
enterprises  that  were  somcAvhat  doubtful.  He  cannot  do  that 
and  pay  that  tax.  "We  all  lose  when  that  source  of  investment 
is  dried  up.  I  believe  you  can  go  so  far  in  this  thing  that 
you  do  away  with  the  incentive  of  the  individual  to  succeed, 
and  I  think  that  is  a  thing  that  reacts  detrimentally  upon  the 
whole  countr}'.  Those  are  the  few  things  I  had  in  mind  and 
I  have  given  the  matter  a  good  deal  of  thought.  Dr.  Adams 
has  brought  this  matter  before  us  in  a  very  admirable  way. 
He  has  summed  the  situation  up  so  that  we  can  all  understand 
these  fine  points  that  were  troubling  us  before,  and  I  want  to 
say  that  this  report  that  has  been  presented  here,  seems  to  me 
must  have  received  a  great  deal  of  careful  study  and  con- 
sideration because  they  have  covered  all  of  those  things;  and 
I  hope  that  that  report  can  be  adopted  as  expressing  the  views 
of  this  organization. 

Allan  C.  Girdwood  of  Maryland:  The  suggestion  of  Mr. 
Zoller  concerning  the  abolition  of  the  capital  stock  tax  seems 
to  me  deserving  of  very  strong  consideration.  While  the  ques- 
tion of  revenue  from  the  capital  stock  tax  may  be  a  consider- 
ation, it  seems  to  me  the  consideration  that  the  capital  stock  tax 
is  a  deduction  against  income,  ought  to  have  some  weight. 
I  wish  the  committee  had  seen  fit  to  recommend  a  little  greater 
assistance  on  the  part  of  federal  officials  in  helping  taxpayers 
to  render  reports  intelligently  and  correctly.  There  is  no 
doubt  about  it  that  the  regulations  are  the  hardest  things  to 
interpret,  many  times  harder  for  the  lawyer  to  interpret  than 
the  law  itself.  Probably  the  hardest  thing  for  a  taxpayer  to 
interpret  and  to  apply  is  the  regulation  and  it  is  unfortunate, 
but  nearly  every  time  regulations  go  into  the  courts,  the  regu- 
lations are  not  sustained  but  the  law  is  sustained.  I  would 
also  like  the  committee  to  consider  the  advisability  of  abolish- 
ing fiscal  years  otlier  than  calendar  years,  for  partnerships. 
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I  know  of  nothing  in  the  application  of  the  income  tax  that 
gives  more  real  hard  work  than  to  make  an  intelligent  report 
for  partners  with  fiscal  years  other  than  the  calendar  year. 
There  are  very  few  necessities  for  the  continuance  of  fiscal 
years,  and  anybody  who  has  had  a  difficult  report  to  make  on 
a  fiscal  year  other  than  the  calendar  year,  is  up  against  a  hard 
proposition,  especially  in  connection  with  the  Liberty  Bond 
deductions.  I  think  the  government  is  entitled  to  more  as- 
sistance on  the  part  of  the  National  Tax  Association  in  simpli- 
fying the  law  than  it  is  getting.  This  is  the  greatest  tax 
there  is  in  the  United  States,  and  those  representatives  in 
Congress,  who  pass  these  laws,  have  a  right  to  come  to  each  of 
the  states  and  ask  the  advice  of  their  tax  commissions  in  re- 
gard to  the  effect  upon  their  particular  states.  How  many  of 
you  gentlemen  are  able  to  confer  and  give  suggestions  to  your 
representatives  in  Congress  in  order  to  simplify  the  federal 
tax  law  for  the  great  mass  of  taxpayers?  That  is  the  real 
assistance  that  a  national  tax  body  of  commissioners  can  ren- 
der, to  help  members  of  Congress  in  framing  a  law  so  that  the 
average  man  can  make  his  report,  so  that  it  is  not  a  night- 
mare. The  excess  profits  report  is  an  almost  impossible  pro- 
position for  an  average  business  man  to  make  without  assist- 
ance and  I  think  the  National  Tax  Association  and  state  offi- 
cials as  such,  can  confer  frequently  with  Congress  and  make 
suggestions  toward  a  complete  simplification  of  the  law  to  the 
benefit  of  every  taxpayer,  every-  individual  and  corporation. 

Stoughtox  Bell  of  IVLvssachusetts  :  I  was  disappointed 
that  the  committee,  in  making  its  report,  did  not  lay  any 
emphasis  upon  the  enormous  burden  in  the  aggregate  which  is 
put  upon  business  corporations  today  in  collecting  the  excise 
taxes.  Dr.  Adams  in  his  address,  referred  to  the  burden  which 
the  corporations  bear  in  their  direct  taxes,  but  made  no  refer- 
ence whatsoever  to  the  enormous  expense  of  collecting  these 
excise  taxes.  I  should  like  to  ask  if  the  committee  took  that 
indirect  burden  into  consideration  and  if  it  would  not  be  ad- 
visable in  making  its  report,  for  consideration  in  future  legis- 
lation, to  suggest  some  of  the  simpler  methods  which  Dr. 
Adams  referred  to  in  his  address. 
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Mr.  Lyons:  The  committee  supposed  that  was  iucluded  iu 
the  recommendation  for  simplification.  They  made  a  strong 
recommendation  in  the  report  for  greater  simplicity,  and  of 
course  with  a  view  to  making  it  less  burdensome  for  taxpayers 
to  make  out  their  reports.     We  supposed  that  was  covered. 

A.  H.  D.VLRYMPLE  OP  MASSACHUSETTS:  There  is  one  part 
of  the  recommendation  of  the  committee  which,  if  I  under- 
stood correctly,  I  cannot  concur  in,  and  that  is  as  to  the  allo- 
cation or  prorating  Of  a  profit  and  the  returning  of  that  pro- 
rate for  taxation.  If  I  understood  the  recommendation  of  the 
committee  correctly,  they  would  prorate  a  profit,  on  property 
held  longer  than  one  year,  over  the  period  that  that  property 
was  owned.  I  cannot  see  how  that  is  going  to  help  out  sim- 
plicity in  making  the  return.  From  personal  observation,  the 
tax  on  profits  is  the  hardest  one  that  individuals  have  to 
handle  in  making  their  returns.  They  have  come  into  the 
bank  repeatedly  with  the  rest  of  the  return  made  out  and 
have  stated:  "I  had  so  much  property  on  a  certain  date  and 
sold  it  at  such  a  figure,  how  do  I  figure  the  profit  and  what  do  I 
return?"  We  have  just  escaped  from  the  allocation  of  cash 
dividends  and  any  one  who  has  been  mixed  up  in  that  knows 
what  a  mess  was  made  of  it.  There  remains  the  allocation 
of  stock  dividends  and  I  think  that  is  enough.  Now  if  we 
allocate  profits  or  if  we  try  to  split  them  up  over  a  series  of 
years  and  return  them  according  to  rates  in  force  during  those 
years,  I  can  see  where  our  troubles  are  going  to  be  greatly 
augmented. 

Mb.  Lyons:  The  committee  fully  realized  that,  as  I  think 
the  report  will  show.  Some  members  of  the  committee  said 
the  present  law  was  about  as  good  as  you  can  get  it.  It  is 
less  equitable  than  the  allocation;  that  was  the  only  idea  in 
suggesting  it.  The  committee  is  not  agreed  on  that.  Those 
were  suggestions  thrown  out  for  discussion  and  consideration. 

Roy  G.  Elliott  of  Illinois  :  The  committee  brought  up  the 
question  in  its  report  of  relief  measures  for  losses  on  inven- 
tories. I  wonder  if  Dr.  Adams  couldn't  give  us  something  on 
the  inventory  question. 
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Mr.  Adams  :  That  is  a  long  subject.  You  gentlemen  all  know 
of  the  pro\'ision  relating  to  inventory  losses  which  gives  the 
right  to  deduct  from  1918  income,  losses  sustained  from  re- 
ductions in  the  value  of  the  inveutor}^  Perhaps  I  can  illu- 
strate the  most  disputed  portion  of  this  section  of  the  law. 
Suppose  a  man  bought  some  goods  in  1918  which  cost  him  one 
dollar  per  unit,  were  worth  one  dollar  per  unit  on  December 
31,  1918,  and  were  so  inventoried.  On  the  first  day  of  June, 
a  little  before  he  made  his  report,  the  value  of  those  goods 
had  sunk  to  sixty  cents  per  unit.  There  has  been  a  reduction 
in  the  inventory  from  one  dollar  to  sixty  cents,  but  in  the 
meanwhile,  that  individual  or  corporation  has  sold  those  goods 
for  one  dollar  and  five  cents.  I  am  putting  it  in  extreme 
form,  but  here  is  the  problem.  Does  a  provision  which  au- 
thorizes a  deduction  against  1918  income  for  a  substantial  loss 
resulting  from  a  reduction  in  inventor^'  value,  authorize  that 
taxpayer  to  change  his  inventory  value  of  one  dollar  with  re- 
spect to  those  goods  which  he  has  sold  for  one  dollar  and  five 
cents,  and  substitute  a  sixty  cent  valuation,  thus  deducting  a 
loss  of  forty  per  cent  against  1918  income  ?  That  is  the  pro- 
position. Those  people  who  emphasize  the  words  "reduction 
in  inventory  value"  say  "yes,  sixty  cents  is  the  value  at  which 
those  goods  should  go  into  the  1918  inventor>\"  Those  per- 
sons like  myself  who  emphasize  the  words  "substantial  loss" 
say  "no,  the  statute  was  not  intended  to  give  any  special  re- 
lief to  a  man  who  bought  goods  for  a  dollar  and  sold  them  for 
one  dollar  and  five. ' '  That  is  in  essence  an  extreme  illustra- 
tion of  the  point  of  controversy.  I  think  it  is  beyond  question 
that  the  incorporation  of  the  words  "substantial  loss"  in  that 
relation,  meant  that  this  relief  should  not  be  allowed  unless 
there  was  a  net  loss  from  sale,  or  what  is  equivalent  to  a  net 
loss  from  sale,  inability  to  sell.  It  is  conceded  of  course  that 
if  the  individual  did  not  sell  and  could  not  sell  those  goods, 
had  them  on  hand,  and  they  are  valued  at  sixty  cents,  they  may 
be  included  in  the  inventory  for  sixty  cents.  On  most  of  these 
subjects  debated  tonight  I  am  exceedingly  humble  and  I  would 
like  to  take  a  leaf  from  the  gentlemen  who  are  sitting  before 
me.  On  this  particular  point  I  do  not  feel  any  liesitaney 
whatever.     I  don't  think  Congress  would  ever  have  had  a 
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suspicion  of  putting  that  net  loss  provision  in  tlie  statute  if 
they  had  assumed  or  supposed  that  anybody  who  sold  goods  at 
a  little  more  than  he  paid  for  them,  would  come  in  and  ask  to 
be  permitted  to  put  them  in  at  a  low  figure.  I  think  they 
would  have  been  asked  to  get  out  of  the  committee  room 'if 
they  made  such  a  request. 

E.  C.  TouRJE  OF  Illinois:  Closely  allied  to  the  question 
asked  before,  relative  to  the  publishing  lists,  here  is  another 
question,  relative  to  taxation  under  sections  327  and  328  of 
the  profits  act,  in  respect  to  which  I  would  like  to  ask  a 
question.  That  is,  whether  it  is  possible  at  this  time  or  with- 
in the  relatively  near  future,  to  call  in  the  returns  which  have 
been  filed  in  order  that  the  claims  filed  under  those  sections 
may  have  an  early  determination,  and  I  ask  that  question  for 
this  reason.  All  the  cases  which  have  come  to  my  attention 
in  which  returns  have  been  filed  under  those  sections,  are 
cases  in  which  the  tax,  I  believe,  that  will  ultimately  be  as- 
sessed, is  far  less  than  the  initial  deposit  as  required  under 
those  sections,  namely,  fifty  per  cent  of  the  profits  as  excess 
profits,  and  the  balance  subjected  to  the  income  tax.  Owing 
to  the  fact,  as  I  understand,  that  those  returns  liave  not  been 
called  into  Washington,  and  that  none  have  yet  reached  a 
determination,  those  concerns  which  are  falling  under  those 
sections,  are  in  my  judgment,  being  handicapped  because  a 
large  amount  of  their  capital  and  earnings  are  being  tied  up 
in  the  payment  of  taxes  greatly  in  excess  of  the  amount  that 
they  Avill  ultimately  be  assessed.  For  this  reason  I  ask  if  there 
is  any  reasonable  probability  or  possibility  of  having  those 
returns  called  in  in  order  that  the  assessments  may  be  made 
as  speedily  as  possible. 

Chairm.\n  Montgomery  :  1  think  you  have  gone  to  the  right 
place. 

Mr.  Adams:  I  think  that  ought  to  be  done  and  aa-III  in  the 
natural  course  of  events  be  done.  Speaking  unofficially,  I 
think  it  might  be  appropriate  for  this  body  to  urge  speed  in  the 
adjustment  of  claims  in  which  there  is  delay,  and  also  in  the 
early  settlement  of  those  cases  the  reasons  for  the  earl^'  settle- 
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ment  of  which  have  been  fairly  and  moderately  stated  by  the 
preceding  speaker. 

Chairman  Montgomery  :  I  think  that  might  be  referred  to 
the  committee. 

Mr.  Tourje  :  If  I  may  add  a  word  to  that,  Mr.  Chairman,  it 
arises  out  of  the  fact  that  in  the  last  few  years  a  large  number 
of  concerns,  which  formerly  were  classified  as  professional  con- 
cerns, have  become  commercialized  to  an  extent  which  removes 
them  from  the  class  of  personal  servdce  corporations  and  puts 
them  in  the  invested  capital  class.  The  average  capital  em- 
ployed in  the  business  is  relatively  unimportant  and  for  that 
reason  the  tax  is  relatively  small,  and  the  inability  of  the  con- 
cerns falling  under  those  sections,  to  secure  at  this  time  an 
early  adjustment  under  those  sections  makes  it,  it  seems  to  me, 
a  big  hardship  upon  them,  a  hardship  possibly  which  is  not 
experienced  by  those  who  fall  purely  under  the  invested 
capital  theory. 

J.  L.  Sayler  op  Illinois  :  There  is  one  feature  in  the  com- 
mittee's report  I  want  to  endorse  and  that  is  the  giving  of 
power  to  the  commission  w^hich  passes  on  these  ([uestious  of 
relief,  greater  authority  and  greater  power  in  a  case  of  this 
kind.  Take  a  corporation  that  has  been  organized  and  exist- 
ing for  a  number  of  years,  where  there  has  been  no  consolida- 
tion and  no  opportunity  for  placing  on  the  books  any  account 
for  good  will  but  where,  in  addition  to  that,  they  are  turning 
out  an  unusually  high  grade  product,  earning  a  high  rate  on 
their  capitalization.  The  tax  placed  on  them  is  much  greater 
than  in  other  cases  where  the  companies  in  the  last  fifteen 
or  twenty  years  have  either  merged  or  consolidated  or  for 
other  reasons  have  put  this  good  will  on  their  books.  I  think 
in  future  legislation  consideration  should  be  given  to  that 
class  of  corporations,  like  the  English  practice  and  the 
Canadian  practice,  by  allowing  a  greater  consideration  for 
concerns  of  that  kind  which  desire  to  make  correct  return  so 
that  they  may  be  given  consideration  such  as  the  committee 
here  has  suggested. 

Chairman  Montgomery  :  I  just  want  to  make  one  statement 
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for  the  record.  I  think  tlie  government  should  be  relieved  of 
any  criticism  as  to  the  requirement  of  fiscal  year  bases.  The 
privilege  of  reporting  on  the  fiscal  year  basis  was  asked  for 
by  corporations,  by  partnerships  and  individuals  and  was 
pressed  by  a  very  large  number  of  them  for  a  long  period  of 
years  and  it  was  only  after  long  continued  request  of  the  law- 
making authorities  that  that  privilege  was  granted.  As  it 
was  a  request  of  the  taxpayers  themselves,  I  think  it  would 
be  a  mistake  to  allow  the  criticism  to  go  forth  as  if  it  were  a 
requirement  emanating  purely  from  the  government. 

The  reading  and  consideration  of  the  paper  of  Mr.  Tauzer 
has  been  postponed  until  tomorrow  morning  at  10  o'clock. 

[Further  discussion  of  income  taxes  will  be  found  in  the 
record  of  the  next  session. — Secretary.] 

[Adjournment  of  the  Session.] 


SEVENTH  SESSION,  THURSDAY  MOENING,  JUNE  19,  1919 

Permanent  Chairman  Armson:  Gentlemen,  while  each  of 
the  six  sessions  that  have  been  held  during  the  past  two  days, 
has  been  both  interesting  and  instructive,  I  believe  I  can  safely 
predict  that  the  session  scheduled  for  this  morning  will  be  the 
most  interesting  and  the  most  instructive  session  of  the  entire 
conference.  This  morning  we  are  going  to  consider  a  model 
system  of  state  and  local  taxation,  a  thing  that  students  of 
taxation  have  been  lookihg  for  almost  since  the  dawn  of  civili- 
zation. I  am  going  to  call  to  the  chair  to  preside  over  the 
session  a  distinguished  and  well  known  student  of  taxation. 
Professor  Carl  C.  Plehn  of  California,  and  I  now  have  the 
pleasure  of  ijitroducing  Professor  Plehn,  chairman  of  the 
session. 

Chairman  Plehn  :  I  highlj^  appreciate  the  honor  of  presid- 
ing at  this  session.  I  understand  that  a  very  important  paper 
was  left  over  until  this  morning.     Everybody  in  the  country 
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is  interested  I  know,  in  the  turn  of  New  York  to  the  state 
income  tax,  and  we  shall  be  extremely  interested  to  hear  from 
IVIr.  Tanzer  of  New  York  on  State  Income  Taxation,  with 
Special  Reference  to  the  New  York  Income  Tax, — Mr.  Tanzer. 

L.  A.  Tanzer  op  New  York  :  Mr.  Chairman  and  gentlemen 
of  the  association,  the  topic  assigned  to  me  is  state  income  taxa- 
tion with  special  reference  to  the  New  York  income  tax  law. 
It  seemed  to  me  that  rather  than  indulge  in  any  general  theo- 
retical discussion  of  the  subject  of  income  taxation,  I  could 
render  you  a  more  useful  service  by  giving  briefly  a  summary 
of  just  what  it  is  and  what  the  state  of  New  York  is  under- 
taking at  this  time  to  do  with  respect  to  the  income  tax.  You 
will  be  interested  to  know  that  representatives  of  the  National 
Tax  Association  met  with  the  legislative  committee.  I  am  not 
speaking  of  the  general  consideration  that  no  important  step 
of  this  kind  can  safely  be  taken  without  taking  into  account 
the  progress  in  the  art  of  taxation — I  won't  venture  to  call  it 
an  exact  science — but  of  the  progress  of  the  art  of  taxation  as 
represented  by  the  deliberations  of  this  association.  I  refer 
more  specifically  to  the  men  who  assisted  the  committee  in 
framing  the  law.  Professor  Bullock,  president  of  this  associa- 
tion and  Professor  Seligman  one  of  its  ex-presidents.  I  think 
I  may  also  safely  claim  Dr.  Adams  as  one  of  the  authors  of  the 
law  in  this  sense  that  while  Dr.  Adams'  arduous  duties  with 
the  federal  government  prevented  the  committee  from  calling 
on  him  at  this  junction,  he  was  one  of  the  experts  for  the 
Mills  Conmiittee  of  the  New  York  legislature  which  reported 
in  1916  in  favor  of  an  income  tax  and  actually  prepared  a  bill. 
The  report  of  that  committee  was  in  large  part  the  foundation 
of  the  labors  of  the  Davenport  committee,  which  drew  the 
bill  that  has  now  been  enacted. 
25 
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STATE  INCOME  TAXATION,  WITH  SPECIAL  REFER- 
ENCE TO  THE  NEW  YORK  INCOME  TAX  LAW 

LAURENCE  ARNOLD  TANZER 

New  York  is  one  of  the  first  states  to  adopt  a  geueral  in- 
dividual iueome  tax  law  since  the  federal  income  tax  has  come 
into  being.  The  bill  was  prepared  and  introduced  by  a  com- 
mittee of  the  legislature.  The  problems  before  that  committee 
and  its  solutions  of  them,  may  be  of  interest  to  other  states 
contemplating  an  income  tax. 

The  first  question  naturally  was  whether  the  enactment  of  a 
state  income  tax  was  desirable.  Additional  revenue  was 
needed.  The  enlarged  functions  of  state  and  city  govern- 
ments, the  extraordinary  expenses  occasioned  by  the  war,  and 
the  increased  cost  of  everything,  were  accompanied  by  a  pro- 
spective decrease  in  revenues  from  the  loss  of  excise  moneys. 
As  a  means  of  raising  the  necessary  funds,  the  income  tax  had 
in  its  favor  its  simplicity,  its  universality  and  equity,  its  pro- 
ductiveness and  the  familiarity  resulting  from  experience  with 
the  federal  income  tax.  The  general  personal  property  tax 
had  been  proven  a  failure  and  no  other  source  of  revenue  was 
suggested  which  would  yield  the  large  amount  required  to 
meet  state  and  local  Jieeds. 

Doubts  were  felt  as  to  the  advisability  of  imposing  a  state 
income  tax  in  addition  to  the  existing  high  rates  of  federal 
income  tax.  The  objection  was,  upon  analysis,  found  to  apply 
to  the  imposition  of  any  additional  burdens.  But  notwith- 
standing the  hea\^^  load  of  tax  burdens  resulting  from  war 
conditions,  the  needs  of  the  state  and  of  the  localities  must 
be  met;  and  if  there  must  be  additional  taxes,  an  additional 
income  tax  seemed  to  afford  no  more  of  a  grievance  than  addi- 
tional taxes  of  other  kinds,  perhaps  more  burdensome  and 
less  productive.  On  the  contrary,  those  who  had  become  ac- 
customed to  paying  a  federal  income  tax  could,  it  was  thought, 
be  brought  to  pay  an  addition  thereto  at  a  low  rate  with  less 
hardship  than  would  be  occasioned  by  the  addition  of  one  or 
more  taxes  of  a  new  and  different  kind. 

It  was  thought  desirable  to  avoid  an  unnecessary  multi- 
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plicity  of  taxes,  and  to  harmouize  our  taxes  so  far  as  possible, 
with  the  federal  system  to  which  people  had  become  accus- 
tomed. This  eousideration  was  paramount  in  determining  the 
form  of  the  new  bill.  It  was  suggested  that  an  entirely  new 
and  original  draft  of  a  bill  might  be  more  closely  adapted  to 
the  special  conditions  existing  in  New  York,  and  perhaps 
also  better  the  pro^asions  of  the  federal  law,  where  experience 
had  shown  that  they  could  be  improved.  On  the  other  hand, 
it  was  seen  that  to  introduce  a  new,  perhaps  even  a  superior, 
form  of  law,  would  compel  taxpayers  to  conform  to  two  differ- 
ent systems,  and  thus  would  bring  about  in  part,  the  disad- 
vantages of  a  new  form  of  tax.  This  practical  consideration 
prevailed,  and  it  was  accordingly  decided  to  permit  taxpayers 
to  follow  as  closely  as  possible  the  same  principles  and  pro- 
cedure which  govern  the  federal  tax.  To  that  end,  the  new 
law  was  so  drawn  as  to  copy  the  federal  law  as  far  as  pos- 
sible, even  to  the  extent  of  copying  possible  defects.  It  was 
felt  that  practical  uniformity  was  better  than  theoretical 
perfection. 

It  was  not,  however,  possible  to  follow  the  federal  law  in 
aU  respects.  The  limitations  on  the  jurisdiction  of  a  state 
called  for  special  treatment.  The  federal  power  extends  to 
all  persons  and  property  within  the  United  States,  without  re- 
gard to  state  lines;  the  problem  of  the  non-resident  alien  is 
comparatively  insignificant.  Not  so  with  a  state  income  tax. 
Here  the  state  line  becomes  a  barrier. 

The  question  of  jurisdiction  is  fundamental  in  considering 
a  state  income  tax.  On  what  jurisdictional  theory-  shall  the 
tax  be  imposed?  Shall  it  be  a  purely  personal  tax,  to  be 
imposed  only  on  residents  of  the  state,  and  on  them,  be  meas- 
ured by  their  entire  income  from  all  sources?  Or  shall  it  be 
regarded  as  a  tax  levied  on  incomes,  considered  as  property- 
subject  to  the  jurisdiction  of  the  state,  and  as  such,  to  be 
le^ded  on  residents  and  non-residents  alike,  with  respect  only 
to  their  income  arising  from  within  the  State?  The  latter 
course  was  recommended  by  the  Mills  Committee,  which  re- 
ported to  the  New  York  legislature  in  1916.  Either  ground 
of  jurisdiction  seems  to  be  legally  available  to  a  state.  To 
rely  on  either  alone  was  not  believed  adequate  to  the  needs  of 
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the  situation  in  New  York  State.  To  limit  the  tax  on  residents 
to  their  income  derived  from  within  the  state  would  involve  the 
abnegation  of  a  large  amount  of  taxpaying  ability  clearly  sub- 
ject to  the  taxing  power  of  the  state.  On  the  other  hand,  to 
limit  the  tax  to  residents,  would  exempt  a  great  amount  of 
wealth  produced  within  the  state  from  its  share  of  tax  burdens, 
M^ould  discriminate  heavily  against  residents,  would  encourage 
the  already  too  prevalent  practice  of  claiming  a  technical 
residence  in  adjoining  states,  and  so  would  bring  about  dis- 
criminations, unjust  because  depending  on  technical  rather 
than  substantial  distinctions.  It  was  therefore  decided  to 
adopt  a  combination  of  the  two  methods,  and  to  make  the  tax 
rest  on  both  grounds  of  jurisdiction,  by  taxing  residents  of 
the  state  on  their  entire  income  from  all  sources,  and  non- 
residents upon  their  income  from  sources  within  the  state. 
This  involved  the  adoption  of  substantially  the  same  prin- 
ciple as  that  of  the  federal  income  tax  in  its  treatment  of 
citizens  or  residents  of  the  United  States  on  the  one  hand, 
and  of  non-resident  aliens  on  the  other,  but  the  practical  ap- 
plication of  the  principle  is  ob\dously  verj-  much  more  difficult 
where  state  lines  must  be  considered. 

It  was  not  deemed  wise  to  attempt  to  prescribe  any  statutory 
criterion  for  determining  what  persons  should  be  deemed  to  be 
residents  of  the  state  for  the  purposes  of  the  law.  Residence 
is  a  question  of  fact,  depending  on  many  circumstances,  and 
has  been  the  subject  of  many  judicial  decisions.  In  so  far  as 
jurisdiction,  in  a  given  case,  depends  on  residence,  such  juris- 
diction cannot  be  acquired  by  any  statutory  definition.  No 
such  definition  was  therefore  attempted.  In  order  to  prevent 
evasion  of  the  tax,  it  was  provided  that  a  person  who  becomes 
a  resident  of  the  state  between  January  first  and  March  fif- 
teenth of  the  year  when  the  tax  is  le^'ied,  measured  by  the 
income  of  the  preceding  year,  and  who  thus  would  escape  a 
similar  tax  in  the  state  from  which  he  removed,  shaU  be 
deemed  a  resident  for  the  purpose  of  the  tax. 

The  rate  of  tax  was,  in  the  original  draft  of  the  bill,  fixed 
at  2  per  cent,  without  graduation.  It  was  felt  that  the  high 
graduated  rates  of  the  federal  tax  made  any  additional  system 
of  graduated  state  taxes  unnecessary ;  but  it  was  finally  decided 
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to  establish  three  steps,  the  tax  being  fixed  at  1  per  cent  on 
the  taxable  net  income  up  to  ten  thousand  dollars,  at  2  per 
cent  on  the  excess  up  to  fifty  thousand,  and  at  3  per  cent  on 
the  remainder. 

While  it  is  contemplated  that  the  income  tax  will  ultimately 
take  the  place  of  the  unworkable  general  property  tax  on  per- 
sonal property,  it  was  not  thought  desirable  to  abolish  that  tax 
entirely.  The  bill  did,  however,  exempt  from  personal  prop- 
erty tax,  money  on  hand  on  deposit  or  at  interest,  bonds,  notes 
and  choses  in  action,  and  corporate  stocks,  owned  by  a  person 
subject  to  income  tax.  On  final  reading,  there  was  inserted 
the  qualification  that  such  property  shall  be  exempted  only 
if  income  is  derived  from  it. 

The  tax  applies  only  to  individuals.  Corporations  are,  in 
New  York,  subject  to  a  separate  tax  on  their  income  in  the 
form  of  a  franchise  tax  on  such  proportion  of  the  entire  income 
of  both  domestic  and  foreign  corporations  as  corresponds  to 
the  proportion  of  their  business  transacted  "udthin  the  state. 
The  rate  of  this  tax  was  originally  fixed  at  3  per  cent  in  1917. 
and  has  been  raised  to  4l^  per  cent.  Corporations  do  not. 
therefore,  come  under  the  law  now  under  discussion. 

The  specific  exemptions  in  the  income  tax  law  are  fixed  at 
the  same  amounts  as  in  the  federal  law, — .$1,000  for  a  single 
person,  and  $2,000  for  one  married  or  the  head  of  a  family, 
together  with  $200  for  each  dependent.  These  specific  exemp- 
tions are  given  to  residents  only.  Non-residents  are  not 
granted  any  specific  exemption,  because  the  state  does  not  un- 
dertake to  tax  them  on  their  entire  income,  but  only  on  tlie 
income  from  sources  within  the  state.  If  a  non-resident 
taxable  only  on  that  portion  of  his  income  derived  within  the 
state,  were  given  the  same  exemption  as  is  granted  to  a  resi- 
dent, taxable  on  his  entire  income,  there  would  be  an  unfair 
discrimination  against  residents  of  the  state.  Residents  and 
non-residents  could  be  placed  on  an  exactly  equal  footing  by 
permitting  a  non-resident,  making  a  statement  of  his  entire  in- 
come from  all  sources  within  and  without  the  state,  to  claim 
such  a  proportion  of  the  specific  exemption  as  his  inconj* 
derived  from  within  the  state  bears  to  his  entire  income. 
Such  a  requirement  would  be  burdensome  and  complicated  : 
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The  committee  sought  a  practical  solution  rather  than  theore- 
tical perfection  in  making  the  exemption  available  only  to 
residents.  If  injustice  results  to  residents  of  other  states 
whose  entire  income  consists  of  a  small  salary  earned  within 
the  state,  it  could  be  overcome  by  an  amendment  allowing  the 
specific  exemption  against  salaries  or  other  compensation  for 
personal  services  not  exceeding  an  aggregate  of  $10,000  earned 
within  the  state  by  a  non-resident. 

On  the  other  hand,  non-residents  are  protected  against 
double  taxation  by  a  special  reciprocal  provision,  whereby  a 
non-resident,  liable  to  income  tax  at  his  domicile,  shall  be 
credited  on  his  New  York  income  tax  with  such  proportion 
of  the  income  tax  imposed  by  the  state  or  countrj^  of  his  domi- 
cile, as  his  taxable  net  income  in  New  York  bears  to  his  entire 
net  income  taxable  by  his  home  jurisdiction,  provided  the  laws 
of  the  latter  grant  a  substantially  similar  credit  to  residents 
of  New  York. 

The  question  of  imposing  a  higher  rate  of  tax  on  investment 
incomes  than  on  labor  or  business  income  (sometimes  referred 
to  as  unearned  and  earned  incomes  respectively)  was  discussed. 
It  was  concluded  that  in  the  interest  of  simplicity,  and  in  view 
of  the  graduated  federal  rates  of  tax  on  higher  incomes,  whicli 
in  effect  impose  a  higher  rate  of  tax  on  those  funded  iii- 
comes  which  are  found  principally  among  the  larger  incomes, 
no  further  discrimination  of  this  kind  should  presently  be 
proposed. 

The  problem  of  defining  and  measuring  the  income  on 
which  the  tax  is  laid  was  approached  with  the  view,  first  that 
the  tax  should  be,  not  a  tax  on  specific  objects,  but  a  general 
tax  laid  upon  those  subject  to  it,  in  proportion  to  their  ability 
to  pay,  as  measured  by  their  total  income,  and  that  therefore 
the  base  should  be  as  broad  and  universal  as  possible,  with 
no  unnecessarj'^  exemptions;  second,  that,  for  reasons  already 
referred  to,  the  federal  law  should  be  followed  wherever 
possible. 

The  law  accordingly  follows  for  the  most  part  the  pro- 
visions of  the  federal  law,  defining  gross  incomes,  fixing  the 
measure  of  gain  or  loss  on  the  sale  or  disposition  of  property 
(except  that  values  of  property  acquired  before  the  enact- 
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ment  of  the  law  are  taken  as  of  January'  1,  1919,  instead  of 
March  1,  1913),  referring  to  the  accounting  methods  to  be 
used  (including  the  use  of  inventories)  and  the  periods  (tax- 
payer's fiscal  or  calendar  year)  as  of  which  income  is  to  be 
measured,  enumerating  the  deductions  to  be  made  from  gross 
income  in  order  to  arrive  at  net  income  and  the  manner  in 
which  the  income  of  partnerships  and  of  estates  and  trusts  is 
to  be  computed  and  accounted  for  and  paid  by  those  entitled 
thereto. 

Some  deviations  from  the  rules  governing  the  federal  tax 
were  found  necessary.  Interest  on  obligations  of  the  United 
States  and  its  possessions  was  exempted,  for  jurisdictional 
reasons,  free  from  the  limitations  as  to  amount  fixed  by  the 
federal  law.  The  federal  law,  for  similar  reasons,  exempts 
interest  on  the  obligations  of  any  state,  territory,  or  any  politi- 
cal subdivision  thereof;  the  New  York  law  exempts  interest 
on  the  obligations  of  the  state  of  New  York  or  of  any  municipal 
corporation  or  political  subdivision  thereof,  but  not  interest 
on  the  obligations  of  any  other  state  or  municipality.  As 
originally  drafted,  the  exemption  applied  only  to  New  York 
State  or  municipal  bonds,  issued  before  the .  passage  of  the 
law,  leaving  those  subsequently  issued  subject  to  tax,  but  by 
amendment,  they  were  all  exempted. 

A  special  exemption  was  asked  for  on  behalf  of  owners  of 
mortgage  securities  on  which  a  recording  tax  of  one-half  of 
one  per  cent  had  been  paid,  under  a  law  exempting  them  from 
personal  property  taxation,  and  of  so-called  "secured  debts'' 
or  investment  securities  on  which  stamp  taxes  had  been  volun- 
tarily paid  under  a  succession  of  laws  whereby,  during  the 
period  from  1911  to  1915,  a  payment  of  one-half  of  one  per 
cent  on  the  face  value  secured  a  similar  exemption  in  per- 
petuity, during  certain  portions  of  1915  and  1916,  a  pay- 
ment of  three-quarters  of  one  per  cent  secured  a  five-year 
exemption,  and  during  1917  and  1918  an  exemption  of  from 
one  to  five  years  could  be  obtained  by  paying  at  the  rate  of 
one-fifth  of  one  per  cent  for  each  year  of  exemption  desired. 
It  was  contended  that  those  who  had  thus  purchased  exemption 
from  the  personal  property  tax,  were  morally  entitled  to  ex- 
emption from  the  new  income  tax  as  well.     Such  exemption 
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was  granted  for  the  unexpired  term  of  the  specific  period  for 
which  exemption  had  been  purchased  under  the  1917  law ;  but 
not  with  respect  to  securities  under  which  tax  had  been  paid 
ujider  earlier  laws,  because  it  was  felt  that  the  holders  had 
already  enjoj^ed,  in  the  period  elapsed,  a  fair  equivalent. 

Dividends  from  corporations  are  included  in  the  taxable  in- 
come of  residents,  but  not  in  the  taxable  income  of  non- 
residents, except  as  they  form  a  part  of  the  income  of  a  busi- 
ness carried  on  within  the  state  by  a  non-resident.  This  pro- 
vision occasioned  much  debate.  The  arguments  for  following 
the  federal  rule  of  exemption  were  not  found  convincing  be- 
cause, in  the  first  place,  the  reason  for  the  federal  exemption 
is  that  the  corporation  has  paid  the  tax  on  its  entire  income, 
whereas  the  state  of  New  York  collects  a  tax  from  corporations^ 
only  on  that  proportion  of  their  income  which  is  earned  within 
the  state;  and  in  the  second  place,  the  federal  exemption  of 
dividends  is  extremely  limited,  extending  only  to  the  normal 
tax,  dividends  being  subject  to  the  federal  surtaxes,  which 
reach  at  high  rates,  the  larger  incomes,  including  the  greater 
part  of  the  dividends  paid.  Consequently  the  general  prin- 
ciple of  basing  the  tax  on  the  entire  income,  mthout  unneces- 
sary exemptions,  was  allowed  to  prevail  with  regard  to  resi- 
dents. "With  regard  to  non-residents,  the  case  was  different : 
their  dividends  could  have  been  subjected  to  tax  only  if  re- 
ceived from  domestic  corporations,  a  distinction  the  enforce- 
ment of  which  would  have  involved  a  discrimination  against 
New  York  coi-porations  which  was  not  deemed  to  accord  with 
good  business  policy.  For  this  reason,  and  in  order  to  avoid 
discriminating  against  New  York  financial  institutions,  the 
federal  law  was  departed  from  to  the  extent  of  exempting  from 
the  tax,  the  income  of  non-residents  not  only  from  stocks  in 
New  York  corporations,  but  also  from  New  York  bonds  and 
bank  deposits,  not  constituting  part  of  the  income  from  a 
New  York  business. 

For  the  same  jurisdictional  reasons  which  operate  to  exempt 
the  compensation  of  state  officials  from  federal  income  tax,  the 
present  law  exempts  the  compensation  of  federal  officials  and 
employees  (including  persons  in  the  military  and  naval  forces 
of  the  United  States)  ;  but  the  compensation  of  state  and  raiuii- 
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cipal  officers  aiul  employees  is  subject  to  tax.  Officere  and 
emplo3'ees  of  the  United  States  are  not,  however,  allowed  the 
specific  exemption  of  $1000  or  $2000  in  addition  to  their 
salaries,  unless  the  salary  is  less  than  the  exemption,  in  which 
case  the  difference  is  allowed;  it  was  not  considered  fair  that 
a  married  man  receiving  a  non-taxable  salary  of  $5,000  from 
the  federal  government  should,  in  effect,  enjoy  an  exemption 
of  $7,000,  while  a  married  man  mth  a  salary  of  $3,000  from  a 
private  business  had  an  exemption  of  only  $2000. 

Exemption  is  also  granted  to  the  income  received  hy  an 
officer  of  a  religious  denomination  or  b}"  an  institution  or  trust 
for  religious,  charitable,  philanthropical,  educational,  or  other 
similar  specified  purposes,  and  used  for  such  purposes.  Prop- 
erty of  this  character  has  been  exempt  from  real  and  personal 
property  taxation,  and  it  was  felt  that  an  enlightened  public 
policy  required  the  same  exemption  with  respect  to  income  tax. 

The  deduction  of  interest  on  the  taxpaj'er's  indebtedness, 
in  arriving  at  net  income,  differs  from  that  permitted  by  the 
federal  law.  The  latter  allows  all  such  interest  to  be  deducted, 
except  on  indebtedness  incurred  or  continued  to  purchase 
or  carry  non-taxable  securities.  This  seemed  unworkable,  and 
the  state  law  allows  instead  a  deduction  of  such  proportion  of 
all  interest  paid  or  accrued  during  the  year  as  the  net  taxable 
income  bears  to  the  total  income. 

Taxes  allowed  as  a  deduction,  do  not  include  income  taxes 
paid  either  to  the  United  States  or  to  a  state.  After  con- 
siderable discussion,  it  was  concluded  that  the  taxable  base 
ought  not  to  be  affected  by  the  impositions  of  other  juris- 
dictions. Burdensome  double  taxation,  as  between  different 
states,  is  guarded  against  by  the  reciprocal  credit  pro\dsion 
above  referred  to. 

The  deductible  contributions  or  gifts  to  religious,  charitable, 
scientific  or  educational  purposes  and  the  like,  are  limited  to 
gifts  to  corporations  or  associations  organized  under  the  laws 
of  the  state. 

Non-residents  are  taxed  only  on  income  from  property 
owned  and  from  businesses,  trades,  professions  or  occupations 
carried  on  in  the  state.  Annuities,  interest  on  bank  deposits, 
interest  on  bonds,  notes,  or  other  interest-bearing  obligations. 
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and  dividends  from  corporations,  received  by  non-residents 
from  within  the  state,  are  not  subject  to  the  tax,  except  to  the 
extent  to  which  the  same  is  a  part  of  income  from  any  business, 
trade,  profession  or  occupation  carried  on  in  the  state.  Non- 
residents are  allowed  the  same  deductions  as  residents,  if  and 
to  the  extent  that  such  deductions  are  connected  with  income 
arising  from  sources  within  the  state  except  that  a  non- 
resident is  allowed  such  proportion  of  interest  paid  or  ac- 
crued during  the  year  on  indebtedness,  which  his  gross  income 
derived  from  sources  within  the  state,  bears  to  his  entire  gross 
income  from  all  sources  within  and  without  the  state ;  and 
except  further,  that  he  is  allowed  to  deduct,  to  the  same  ex- 
tent as  a  resident,  contributions  or  gifts  to  corporations  or 
associations  organized  under  the  laws  of  the  state  for  religious, 
charitable,  scientific,  educational  or  other  like  purposes.  In 
order  to  obtain  the  benefit  of  the  deductions,  he  must  make 
return  of  all  his  income  from  all  sources. 

Partnerships  are  treated  in  like  manner  as  in  the  federal 
laws:  the  individual  members  are  taxable  on  their  respective 
shares,  and  the  partnership  files  an  information  return. 

Estates  and  trusts  are  subject  to  the  same  distinction  made 
in  the  federal  law,  between  income  accruing  to  an  individual 
beneficiary,  and  income  not  presenth^  assignable  to  a  definite 
beneficiarj^,  and  therefore  regarded  as  income  of  the  estate  or 
trust  as  such.  The  estate  or  trust  of  a  resident  is  taxable  on 
its  entire  income,  and  a  resident  beneficiary  of  an  estate 
(whether  a  resident  or  non-resident  estate)  is  taxable  on  his 
entire  income,  as  in  the  ease  of  other  incomes  of  residents. 
Non-resident  estates  and  trusts,  with  respect  to  the  income 
received  by  the  estate  or  trust  as  such,  and  non-resident  bene- 
ficiaries of  estates  or  trusts  are  taxable,  in  common  with  non- 
residents generally,  only  on  tlieir  income  from  sources  within 
the  state,  excluding  income  from  bank  deposits  and  from 
securities. 

The  law  contains  a  provision  making  it  unlawful  for  any 
person  to  agree  to  assume  or  pay  any  other  person's  income 
tax,  and  any  such  agreement  is  declared  to  be  null  and  void. 
The  purpose  of  this  provision  is  to  preserve  the  equality  of 
the  tax  by  preventing  the  sliifting  of  its  burden.     It  was 
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vigorouslj^  opposed  on  the  ground  that  it  would  be  unenforce- 
able, but  it  was  decided  to  retain  it,  if  only  for  its  moral  effect. 

The  administration  of  the  law  is  placed  in  the  hands  of  the 
state  comptroller.  There  w^as  unanimous  agreement  that  an 
income  tax  is  not  a  local  tax,  and  could  not,  with  success,  be 
levied  by  local  officials,  as  is  the  local  real  and  i)ersoual  prop- 
erty tax.  The  bill,  as  originally  drawTi,  entrusted  the  assess- 
ment of  the  tax  to  the  state  tax  commission,  which  now  assesses 
franchise  taxes  on  corporations,  and  its  collection  to  the  state 
comptroller,  who  is  the  state's  fiscal  officer.  As  the  result 
of  a  political  compromise,  the  bill  was  finally  amended  so  as  to 
leave  the  entire  administration  of  the  law,  including  the  as- 
sessment as  well  as  the  collection  of  the  tax,  to  the  state 
comptroller. 

The  comptroller  is  authorized  to  make  such  rules  and  regu- 
lations, and  to  require  such  facts  and  information  to  be  fur- 
nished, as  he  may  deem  necessarj'  to  enforce  the  provisions 
of  the  law.  This  rule-making  power  is  of  unusual  importance, 
because  it  was  not  thought  wise  to  encumber  the  law  with  a 
large  number  of  detailed  regulations  specifying  the  manner 
of  its  application  in  every  possible  contingency ;  but  instead, 
the  policy  was  adopted  of  laying  down  in  the  law  the  principles 
which  should  control,  leaving  the  manner  of  appljang  those 
principles  to  particular  classes  of  cases,  to  be  worked  out  by 
the  more  flexible  method  of  regulations,  to  be  made  and  altered 
from  time  to  time,  as  experience  may  require.  Consequently 
the  practical  working  of  the  law  will  depend  largely  on  the 
regulations,  which  will  have  to  deal  not  onl}^  wath  mattere  of 
procedure,  but  also  with  the  substantial  application  of  the 
law  in  such  matters  as  the  apportionment  and  allocation  of 
sources  of  income  of  non-residents  and  of  the  deductions  with 
respect  to  such  sources  within  and  without  the  state. 

Returns  of  income  are  required  substantially  as  in  the  fed- 
eral law;  thej^  are  to  set  forth,  so  far  as  may  be,  the  same 
items  as  called  for  by  the  federal  returns,  together  with  such 
other  facts  as  tbe  comptroller  may  call  for.  Information  re- 
turns are  required  substantially  as  in  the  federal  law. 

Withholding  at  source  was  deemed  necessary  only  in  the 
«ase  of  salaries  and  other  compensation  for  personal  services 
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paid  to  uon-residents.  lu  order  not  to  cast  on  the  employer 
the  burdeu  of  deciding  at  his  peril  tlie  question  of  fact  as  to 
the  residence  of  an  employe,  the  law  requires  him  to  withhold 
2  per  cent  on  the  salary  in  every  case  where  it  amounts  to 
$1,000  or  more,  unless  tlie  employe  files  a  certificate  that  he  is 
a  resident  of  the  state.  The  requirement  of  withholding  at 
the  rate  of  2  per  cent  was  originally  inserted  in  the  law  when 
the  bill  provided  for  an  income  tax  at  a  uniform  2  per  cent 
rate.  Subsequently  the  sliding  scale  of  tax  was  adopted  with- 
out changing  the  withholding  provision.  Although  the  latter 
still  requires  withholding  at  2  per  cent,  the  attorney-general 
has  I'endered  an  opinion  and  the  comptroller  has  ruled,  that 
an  employer  need  not  withhold  more  than  1  per  cent  on  salaries 
not  exceeding  $10,000.  In  any  event,  the  employer  is  subject 
to  no  penalty  for  failure  to  withhold  or  make  return  if  the 
employe  makes  return  and  pays  his  tax. 

Returns  are  to  be  filed  bj'^  March  15th,  and  the  tax,  as  shown 
on  the  face  of  the  return,  paid  at  the  time  of  filing.  The 
comptroller  has  power  to  re\'ise  the  return  and  compute  the 
tax,  and  in  cases  of  failure  to  file  return,  to  make  an  estimate 
of  the  taxpayer's  income  and  assess  the  tax.  The  procedure 
for  the  review  of  the  comptroller's  assessment  is  similar  to 
that  for  re\dew  of  the  state  tax  commission's  assessments, 
under  the  corporation  franchise  tax  law.  An  application  for 
revision  of  an  assessment  may  be  filed  within  one  year,  upon 
which  the  taxpayer  is  entitled  to  a  hearing;  and  the  deter- 
mination on  such  application  may  be  reviewed  by  certiorari. 

Penalties  are  similar  to  those  in  the  corporation  franchise 
tax  law.  For  failure  to  make  a  return,  or  for  a  false  or 
fraudulent  statement,  a  taxpayer  is  guilty  of  a  misdemeanor 
and  subject  to  fine,  not  exceeding  $1000,  or  imprisonment  for 
not  exceeding  one  year,  or  both,  and  is  also  subject  to  twice 
the  ordinary  rate  of  taxation  on  the  amount  of  tax  not  origin- 
ally paid.  In  case  a  delinquent  voluntarily  makes  a  correct 
return  within  sixty  days  after  it  is  due,  a  5  per  cent  penalty, 
with  a  minimum  of  two  dollars,  is  added  to  the  tax.  For  delay 
in  payment  of  tax,  the  penalty  is  5  per  cent,  plus  1  one  per 
cent  per  month. 

The  tax  may  be  collected  by  warrant  issued  by  the  comp- 
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troller  to  the  sheriff  of  any  county,  to  be  docketed  and  enforced 
like  an  execution  on  a  judgment,  or  by  action  brought  by  the 
attorney-general . 

The  proceeds  of  the  tax  are  to  be  distributed  between  the 
state  and  the  localities,  in  the  following  manner:  the  comp- 
troller is  to  retain  in  his  hands  at  all  times,  a  fund  of  $250,000, 
out  of  which  to  pay  refunds  to  taxpayers.  Of  the  remainder, 
50  per  cent  is  paid  into  the  state  treasury,  to  the  credit  of  the 
general  fund.  The  other  50  per  cent  is  to  be  distributed 
among  the  counties,  in  proportion  to  the  assessed  valuations  of 
real  estate  in  each  county.  The  treasurer  of  each  county  is 
to  distribute  the  share  of  the  county  among  the  towns  and 
cities  in  the  county  in  proportion  to  their  respective  real  estate 
assessments,  each  city's  share  being  paid  into  its  general  fund, 
and  each  town's  share  being  credited  against  the  county  tax 
payable  by  it.  The  tax  will  be  levied  for  the  first  time  in 
March,  1920,  on  the  income  for  the  year  1919. 

The  law,  the  provisions  of  which  have  been  outlined,  em- 
bodies a  broad  and  comprehensive  scheme  for  a  state  income 
tax  along  modern  lines.  It  represents  an  attempt  by  a  great 
industrial  and  commercial  state,  whose  business  is  transacted 
in  large  part  by  non-residents,  to  solve  the  problem  of  dealing 
fairly  and  equally  with  all,  by  a  general  and  comprehensive 
tax,  having  regard  to  the  constitutional  limitations  on  the 
jurisdiction  of  a  state  of  tlie  Union.  The  law  lays  down  the 
principles  to  be  followed.  The  soundness  of  the  principles 
thus  laid  down,  will  necessarily  have  to  be  tested,  and  their 
application  determined,  by  judicial  decision  and  by  executive 
regulation.  It  is  idle  to  expect  that  the  limits  and  methods 
of  state  income  taxation  can  be  established  without  controversy 
and  adjustment.  Doubtless  experience  will  disclose  defects  to 
be  remedied  and  improvements  to  be  made.  The  operation  of 
the  law  will  be  watched  with  interest  throughout  the  country, 
and  its  provisions  and  its  results  are  likely  to  be  the  starting 
point  of  discussions  of  state  income  taxation  for  some  time 
to  come. 

Chairman  Plehn  :  There  is  one  matter  of  great  regret  in 
this  connection  and  that  is  that  Mr.  Henry  Powell  of  New 
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York,  the  author  of  the  work  on  the  New  York  state  income 
tax,  is  not  here.  He  was  not  able  to  stay  for  the  afternoon 
session.  It  has  been  suggested  that  by  unanimous  consent  Mr. 
Powell  be  permitted,  after  the  fashion  of  Congress,  to  extend 
his  remarks  in  the  record,  and  if  there  is  not  objection  it 
will  be  so  ordered. 

[The  remarks  of  Mr.  Powell  are  as  follows. — Secretary.! 


DOES  THE  NEW  YORK  INCOME  TAX  VIOLATE  THE 
FEDERAL  CONSTITUTION 

HENRY  M.  POWELL 

New  York  City,  Author,  ' '  Taxation  of  Corporations  and  Personal 

Income  in  New  York" 

I  said  last  night  that  the  income  tax  law  of  New  York  may 
violate  the  state  constitution — To-day,  I  wish  to  discuss  briefly 
the  relations  of  the  federal  constitution  to  the  new  law. 

There  seems  to  be  little  doubt  that  New  York  may  levy  a 
tax  upon  its  own  inhabitants  or  residents,  based  on  their  entire 
net  income,  whether  derived  from  property,  business  or  occu- 
pation. Insofar  as  non-residents  are  concerned,  it  may  only 
levy  a  tax  based  on  net  income  from  sources  within  the  state, 
i.  e.,  within  its  jurisdiction,  provided  it  does  not  contravene 
the  federal  constitution.  In  general,  it  may  be  said  that  the 
state  of  New  York  cannot  prevent  the  citizens  of  a  sister  state 
from  doing  business  in  this  state  on  any  other  basis  than  that 
accorded  to  her  own  citizens.  The  federal  constitution  has 
guaranteed  this  in  Article  IV,  Section  2,  under  which  the 
citizens  of  each  state  are  entitled  to  all  the  privileges  and 
immunities  of  every  other  state.  The  state  of  New  York  has 
copied,  in  its  income  tax  law,  a  provision  taken  from  the  federal 
law,  under  which  a  non-resident  of  the  state  (like  a  non- 
resident alien  under  the  original  federal  law)  does  not  receive 
the  personal  exemption  of  $1,000  or  $2,000.  But  there  is  a 
distinction  between  the  authority  of  the  state  over  a  citizen 
of  another  state,  and  that  of  the  United  States  in  relation  to  a 
non-resident    alien.      The    federal    government    can    prevent 
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aliens  from  coming  into  this  country  and  it  may  deport  tliem. 
Tliis  has  been  done  in  the  case  of  the  Chinese  Exclusion  Act, 
and  in  the  case  of  undesirable  citizens.  The  federal  govern- 
ment may  also  prescribe  terms  under  which  aliens  may  do 
business  here  or  prevent  them  from  doing  business  here  alto- 
gether, but  the  citizens  of  another  state  occupy  no  such 
anomalous  status. 

The  New  York  state  income  tax  law,  in  computing  the 
amount  of  net  income  of  a  non-resident,  does  not  permit  the 
deduction  of  all  losses,  although  the  non-resident  may  have 
sustained  losses  in  other  states  to  such  an  extent  as  to  reduce 
his  entire  income  from  all  his  property  so  that,  were  he  a 
resident  of  the  state,  he  would  not  be  required  to  pay  any 
income  tax  at  all. 

The  difficult  point  in  the  New  York  income  tax  law  is  the 
situs  of  the  income  derived  from  non-residents'  salai-ies,  or 
earnings  from  professions  or  occupations  carried  on  in  the 
state.  Can  these  be  said  to  be  from  sources  within  the  state  ? 
A  citizen  of  another  state  is  in  a  different  position  from  a 
foreign  corporation  doing  business  within  the  state,  that  must 
obtain  a  certificate  before  it  may  be  permitted  to  do  business 
in  the  state.  The  federal  courts  have  repeatedly  held  that 
an  agent  delivering  goods,  or  a  commercial  traveler  or 
drummer,  making  sales  in  the  state,  cannot  be  taxed  as  such. 
May  not  the  personal  services  of  a  non-resident  from  his 
profession,  or  business,  or  occupation,  be  considered  in  the 
light  of  a  sale  of  service  and  is  not  the  state's  exaction  of  the 
tax  an  interference  with  commerce  ? 

A  la^^er  may  write  his  brief  in  New  Jersey  and  render  his 
bill  from  his  New  York  office.  An  architect  or  designer  may 
formulate  his  plans  or  complete  his  designs  at  his  home  in 
Connecticut,  and  be  entitled  to  his  fees  or  salary  at  his  New 
York  office.  An  editor  may  write  his  editorials  in  Pennsyl- 
vania, calling  at  his  city  office  periodically  to  receive  his  salary. 

The  comptroller  of  the  state  of  New  York  has  already  re- 
cognized the  weakness  of  his  position,  by  promulgating  regu- 
lations in  explanation  of  the  new  law,  under  which  a  non- 
resident salesman,  drummer  or  other  employee  may  apportion 
his  earnings  on  tlie  basis  of  business  transacted  and  time 
consumed. 
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Mere  regulations,  lioAvever,  do  not  go  far  enougli.  There  is 
a  basic  and  fundamental  ])rinciple  which  this  provision  of 
New  York's  income  tax  law  violates.  .  The  question  of  inter- 
state commerce,  as  apj^lied  to  the  imposition  of  the  state  in- 
come tax  on  non-residents,  is  vitally  important  in  relation  to 
occupation  and  labor.  The  federal  constitution  grew  out  of 
the  necessity  for  freedom  of  commerce  amojig  the  different 
states  and  a  limitation  on  occupations  and  labor  between  these 
equal  sovereignties,  not  only  involves  a  legal  question  of  juris- 
diction but  matters  of  great  economic  concern. 

What  position  the  New  York  courts  will  take  on  the  new 
law  in  relation  to  these  important  issues,  it  is  difficult  to  pre- 
dict. On  the  state  constitutional  question,  they  maj'  pause 
before  tliey  overthrow  the  entire  act  involving  some  $30,000,000 
to  $40,000,000  of  taxes,  because  in  1778,  local  officers  assessed 
incomes,  and  tlie  New  York  act  gives  this  power  to  the  state 
comptroller.  The  courts  may  therefore  hold,  as  in  the  fran- 
chise tax  act  of  1899,  that  lewing  a  tax  on  incomes  is  as- 
sessing a  new  form  of  property.  The  federal  question,  how- 
ever, is  bound  to  go  to  the  United  States  Supreme  Court,  be- 
cause it  not  only  involves  the  fundamental  contractual  rela- 
tions between  one  citizen  and  another,  but  the  conflicting  rights 
of  jurisdiction  in  the  several  states. 

Chairman  Plehn  :  We  are  embarrassed  by  the  richness  of 
the  program  which  has  been  arranged.  No  doubt  the  matter 
of  widest  interest  at  this  session,  coming  close  home  to  every- 
body, is  the  report  of  the  committee  on  the  model  system  of 
taxation.  It  has  been  distributed  and  has  been  in  your 
hands  and  no  doubt  has  been  read  with  special  interest.  That 
report  includes  a  discussion  of  state  income  taxes  and  for  that 
reason  and  because  we  wish  to  get  at  once  to  the  discussion  of 
the  model  state  tax  system,  it  is  thought  best  to  proceed 
immediately  if  you  so  consent,  to  the  presentation  of  the  report 
of  that  committee  and  to  postpone  the  discussion  of  these 
papers  to  the  time  when  we  are  discussing  the  model  tax  sys- 
tem, or  where  they  fit  in.  We  shall  now  proceed  at  once  to 
the  presentation  of  the  report  of  the  committee  on  a  model  plan 
for  state  taxation,  and  T  will  call  immediately  upon  Professor 
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Bullock,  as  chairman  of  that  committee,  to  present  the  report 
of  the  committee. 

Chaeles  J.  Bullock  of  Massachusetts  :  Mr.  Chairman  and 
Gentlemen :  Before  beginning  with  the  report  I  wish  to  an- 
nounce the  names  of  the  nominating  committee  of  the  National 
Tax  Association.  That  committee  will  consist  of  Mr.  Howe 
of  Kansas,  chairman,  JVIr.  Bailey  of  Utah,  Mr.  Fellows  of 
New  Hampshire,  Mr.  Lord  of  Minnesota  and  Mr.  Hnffaker 
of  Kentucky. 

Your  committee  upon  a  Model  System  of  State  and  Local 
Taxation,  has  reported  in  print  and  you  have  had  the  docu- 
ment in  your  hands  now  for  many  months.  It  is  therefore 
unnecessary  this  morning  for  me  to  take  very  much  of  your 
time  in  introducing  the  subject  to  this  conference.  I  wish  to 
say  in  the  first  place  that  the  report  as  you  have  it,  is  signed 
by  all  the  members  of  the  committee  except  Senator — now 
Captain — Mills,  who  was  in  France  at  the  time  the  report  was 
printed.  Captain  Mills  returned  from  France  last  week,  read 
the  report  immediately  upon  reaching  his  office  and  has  notified 
me  that  he  signs  the  report  with  the  rest  of  the  committee,  so 
that  aU  the  members  of  the  committee  are  present  and  ac- 
counted for.  In  essence,  the  report  of  the  committee  recom- 
mends three  things,  and  those  three  things  in  their  quintessence 
can  all  be  reduced  to  one.  The  committee  found  that  the  tax 
laws  of  the  several  states  are  as  a  matter  of  fact,  based  upon 
certain  general  principles  of  taxation.  One  of  those  prin- 
ciples is  that  the  state,  if  it  washes  to  do  so,  may  properly  tax 
residents  —  persons  domiciled  within  their  limits — for  the 
personal  benefits  of  government.  That  principle  perhaps  is 
exemplified  most  clearly  and  strikingly  by  the  case  of  a  resident 
deriving  all  his  income  from  foreign  investments — we  will 
say  mortgages  on  real  estate.  Most  of  our  states  tax  that 
person  not  because  liis  property  is  under  their  jurisdiction, 
but  because  he  derives  an  income  and.  in  the  enjoyment  of  that 
income,  is  protected  under  their  laws  and  they  think  he  ought 
to  contribute  to  the  support  of  government. 

Another  principle  is  that  the  states,  if  they  want  to  do  so, 
have  a  riglit  to  tax  property  witliin  tlieir  jurisdiction.     It  is 
26 
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ou  that  ground  that  they  do  tax  property  within  their  juris- 
dictions, usually  irrespective  of  the  question  of  whether  it 
belongs  to  a  resident  or  nonresident  and  frequently  without 
any  reference  to  whether  it  is  mortgaged  or  not  mortgaged. 
The  property  is  there ;  they  have  to  protect  it ;  it  costs  money  ; 
it  ought  to  be  taxed  as  property. 

Then  the  third  principle  is  that  American  states  may  prop- 
erly tax  business  if  they  need  the  revenue  and  wish  to  raise 
money  in  that  w&y.  Such  business  taxes  are  exemplified,  per- 
haps most  strikiugl}',  in  the  taxation  of  certain  classes  of  cor 
poratious  doing  state  business.  It  happens  that  there  are 
corporations,  the  stock  of  which  is  owned  largely  or  wholly 
by  nonresidents,  which  own  little  tangible  property  in  particu- 
lar states  but  do  a  ver}-  large  business  there,  from  which  they 
derive  large  profits.  These  states  are  proceeding,  in  one  way 
or  another,  to  tax  those  corporations  on  their  business. 

Now,  the  principle  of  personal  taxation,  the  principle  of 
property  taxation  for  the  benefits  that  property  receives,  of 
business  taxation  for  the  benefits  of  those  conducting  business 
enterprises — all  those  principles,  the  committee  finds,  are  rea- 
sonable enough  in  themselves  and  most  of  the  difficulties  that 
beset  the  American  states  in  their  development  of  systems  of 
taxation  arise  from  the  fact  that  they  have  not  applied  these 
principles  logically,  and  consistently,  in  such  a  way  as  to  secure 
a  logical  result  in  many  cases.  States  have  been  inclined  to 
play  the  game  at  both  ends,  and  the  middle,  following  one 
principle  when  it  was  in  their  interest  to  do  so,  and  then  an- 
other principle  when  it  was  in  their  interest  to  do  that.  From 
STich  illogical  application  of  the  principles  that  I  have  mey- 
tioned,  arise  most  of  our  problems  of  multiple  taxation.  The 
committee  sought  to  find  a  practicable  and  reasonable  method 
of  carrying  out  logically  by  any  states  that  wish  to  do  so,  these 
principles  of  personal,  property,  and  business  taxation,  and  we 
make  in  this  report  certain  recommendations  designed  to  ac- 
complish that  end.  The  committee  recommends  that  any  state 
that  desires  to  have  personal  taxation,  shall  go  about  it  in  a 
logical  way  and  tax  all  their  inhabitants  on  all  their  income 
from  all  sources;  and  shall  refrain  under  a  personal  income 
tax,  from  taxing  nonresidents  or  taxing  business  or  taxing  any- 
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thing  except  personal  ability.  If  all  states  will  do  that,  then 
all  people  will  be  taxed  on  all  their  income  at  their  domiciles 
at  any  rates  that  the  states  desire  to  impose.  We  then  recom- 
mend that  in  the  taxation  of  property,  the  states  shall  levy 
such  taxes  as  they  please  upon  tangible  property;  we  recom- 
mend that  the  attempt  to  tax  intangible  property  be  omitted 
because  it  is  impossible  for  states  to  carry  that  out  without 
running  into  a  great  deal  of  double  taxation  as  well  as  a 
great  many  difficulties  of  administration.  Whether  tangible 
property  should  be  taxed  uniformly  or  should  be  classified,  is 
a  matter  about  which  uniformity  may  be  desirable  but  it  is  not 
imperatively  necessary.  So  far  as  we  see,  states  may  either 
experiment  with  classification  or  try  to  tax  all  tangible  prop- 
erty uniformly,  provided  they  treat  it  all  in  the  same  way. 
Whether  that  property  should  be  taxed  with  reference  to  its 
value  as  property,  and  not  with  reference  to  its  value  as  a 
part  of  a  going  business  concern — in  other  words,  whether 
the  valuation  should  be  a  valuation  of  the  separate  items  of 
property,  considered  separately,  or  should  be  a  valuation  tak- 
ing into  account  the  element  of  good  will,  the  earning  power 
of  a  going  concern — that  question  does  not  need  to  be  decided 
uniformly,  provided  all  property  is  taxed  in  the  same  way. 
Any  states  that  want  to  go  after  good  will  may  do  so.  There 
is  nothing  in  the  report,  against  that,  provided  they  value  all 
property  in  the  same  way  and  do  it  with  some  classes — we 
will  say  corporations — and  not  with  other  classes — Ave  will 
say  unincorporated  firms.  A  very  great  degree  of  freedom 
is  possible  in  the  taxation  of  property,  proA^ded  the  states 
will  proceed  fairly  and  equally  and  tax  all  property  alike.  In 
that  connection  there  w^re  a  good  many  special  problems  our 
committee  did  not  have  time  or  ability  to  dispose  of,  for 
instance  in  the  matter  of  the  taxation  of  mines.  Few  mem- 
bers of  the  committee  were  expert,  on  that  subject.  We  re- 
commended the  appointment  of  a  separate  committee,  which 
the  executive  committee  of  the  association  later  authorized. 
The  chairman  of  that  committee,  Mr.  Howe,  will  report  at 
some  later  meeting  of  this  conference.  We  suggested  also 
that  committees  might  very  well  be  appointed  to  consider  the 
taxation  of  forests;  the  taxation   of  ships  and   vessels:   the 
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taxation  of  banks,  and  a  variety  of  other  subjects.  It  is  abso- 
lutely impossible  for  any  one  committee  within  any  reasonable 
length  of  time  to  work  out  all  the  necessary  details.  The 
system  we  recommend  is  very  flexible.  "We  say,  treat  all  alike, 
confine  the  property  tax  to  property  within  your  jurisdiction. 
Don't  try  to  tax  intangible  property.  It  will  bring  you  into 
difficulties.  You  cannot  get  as  much  out  of  that  as  you  can 
reasonably  expect  to  get  out  of  the  personal  income  tax :  leave 
that  alone.  Then  finally  we  come  to  business  taxation.  The 
committee  is  of  the  opinion  that  a  good  many  states  may  not 
need  at  this  time  or  care  at  this  time,  to  embark  upon  the 
development  of  a  scheme  of  business  taxation  in  addition  to 
the  personal  income  tax  and  the  property  tax.  But  some 
states  are  levying  business  taxes, — usually  in  a  vers'  bad  way. 
Some  states,  under  their  property-  tax,  tax  the  business  of 
certain  interstate  concerns  in  a  manner  which  brings  about 
the  net  effect,  when  all  the  laws  are  taken  into  account,  of 
double  taxation;  sometimes  of  a  flagrantly  discriminating 
character,  against  interstate  concerns.  A  good  many  states 
have  systems  of  license  taxes  which  may  be  useful  from  the 
revenue  point  of  view  but  are  seldom  well  worked  out  and 
which  in'most  cases,  so  far  as  our  committee  can  see,  need  to  be 
carefull.y  gone  over  and  amended  in  order  to  work  them  into 
a  rational  and  consistent  system  of  business  taxation.  The 
kind  of  business  tax  that  our  committee  is  inclined  to  favor 
is  that  of  a  business  income  tax.  Except  in  the  case  of 
certain  businesses,  for  wliich  the  system  of  license  taxes  may 
be  desirable  on  account  of  the  connection  between  licensing 
the  industries  and  the  necessary-  exercise  of  police  power,  we 
think  for  most  industries  the  business  income  tax  is  the  best 
form  of  taxation.  That  obvioush'  should  not  be  a  progressive 
but  should  be  a  proportional  tax.  Wliether  the  federal  gov- 
ernment is  ever  going  to  get  anj^where,  is  going  to  work  out  a 
tolerable  system  of  profits  tax  at  a  graduated  rate,  may  be  a 
matter  about  which  there  are  differences  of  opinion,  but  cer- 
tainly the  states  are  not  likely  to  get  very  far  with  a  graduated 
system  of  taxes  on  business  income.  "We  recommend  a  simple 
uniform  tax  upon  all  income  from  all  business  earned  within 
the  state  that  desires  to  set  up  a  system  of  business  taxation. 
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In  order  to  get  a  bird's-eye  view  of  the  system  it  will  be 
weU  to  ask  you  to  consider  what  would  be  the  effect  if  every 
state  in  the  union  shoidd  adopt  the  recommendations  of  the 
committee.  The  committee  thinks  we  would  get  a  simple, 
logical,  consistent  system  of  taxation.  Ever>'  person,  under 
this  system,  in  every  state,  would  pay  a  tax  on  all  of  his  in- 
come where  he  is  domiciled.  There  would  be  no  double  taxa- 
tion of  the  same  pei*son  by  two  different  states,  for  personal 
income.  We  would  locate  the  person  at  his  domicile  and  tax 
him  there  on  all  his  income,  without  exemption.  In  the  second 
place,  we  would  tax  all  tangible  property  where  it  is  located, 
except  such  as  the  state,  for  reasons  of  its  own,  maj'  desire  to 
exempt.  That  will  bring  about  the  taxation  of  aU  tangible 
property  that  the  states  wish  to  get  at.  The  result  will  be  a 
universal  system  of  double  taxation  of  income  and  tangible 
property.  That  tstU  be  perfectly  .just;  double  taxation  isn't 
objectionable  in  the  least  unless  you  tax  some  people  twice  and 
others  once.  That  is  objectionable.  Such  a  method  of  dis- 
tributing the  subjects  of  taxation  will  distribute  taxable  values 
verj'  fairly  betw^een  states  where  property  is  located  and  states 
where  the  owners  are  residents.  In  the  third  place  every'  state 
would  lev}'  a  tax  on  all  income  earned  within  its  jurisdiction 
by  persons,  firms  or  corporations.  You  would  have  then  a 
third  tax.  Property  invested  in  a  business  and  the  income 
earned  in  a  business  and  the  income  turned  out  of  the  business 
by  the  proprietors  thereof  wiU  all  be  taxed  and  we  will  have 
a  system  of  triple  taxation  but  a  perfectly  unobjectionable 
system,  everything  being  taxed  three  times.  Ob\'iously  under 
such  a  system  the  state  where  the  business  is  carried  on,  would 
get  the  property,  woidd  get  the  business  income  tax,  and  woultl 
get  the  lion's  share  of  the  revenue;  and  the  state  where  the 
proprietor  of  the  business  was  domiciled,  in  the  case  of  a 
nonresident,  would  get  a  moderate  personal  tax.  We  think 
that  adjustment  is  one  that  will  automatically  solve  the  con- 
flicting claims  of  different  tax  jurisdictions.  According  to  the 
plan  recommended  by  the  committee  the  state  where  the  tan- 
gible property  is  located  and  the  business  is  carried  on  will 
get  the  lion's  share  of  the  revenue,  but  tlie  state  where  the 
proprietor  lives,  if  he  is  a  nonresident,  will  get  a  reasonable 
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personal  contribution  from  the  proprietor  for  the  personal 
benefits  that  he  derives  from  government. 

Chmrman  Plehn  :  It  is  the  desire  of  the  committee  to  have 
the  fullest,  freest  and  widest  possible  discussion  of  the  re- 
port and  of  its  recommendations.  I  know  a  great  many  of 
you  are  burning  to  discuss  it,  and  so  we  will  start  the  dis- 
cussion immediately. 

Charles  J.  Tobin  op  New  York:  Will  Professor  Bullock 
tell  us  how  he  views  the  income  tax  of  New  York,  that  was 
passed  by  the  recent  session  of  the  legislature,  as  fitting  into 
the  model  system  of  taxation  ? 

Mr.  Bullock  :  The  tax  does  not  precisely  fit  into  the  model 
system  because  it  is  a  personal  tax  which  extends,  at  certain 
points,  to  income  of  nonresidents.  If  the  tax,  as  it  stands, 
were  to  continue  indefinitely  it  would  violate  the  recommenda- 
tions of  the  committee  concerning  the  personal  income  tax  and 
would  lead  to  double  taxation.  However,  the  situation  is 
quite  largely  saved  by  the  provision  that  if  states  where  non- 
residents are  domiciled  levy  upon  them  personal  income  taxes, 
then  the  New  York  taxes  will  be  rebated.  New  York  has  saved 
her  face,  she  can  still  hold  up  her  head  and  not  come  here 
and  blush  as  she  would  have  to  do  otherwise,  because  she  has 
recognized  the  right  of  New  Jersey  and  Connecticut  to  levy 
personal  income  taxes  and  get  the  revenue,  without  taxing 
twice.  From  the  theoretical  point  of  view  the  New  York 
law  as  it  stands,  is  bad,  except  for  this  saving  clause  by 
which  it  recognizes  the  right  of  other  states  to  step  in  and 
levy  personal  income  taxes  without  doubly  taxing.  I  suppose 
there  is  not  much  doubt  that  Connecticut  and  Jersey  will 
have  such  personal  income  taxes.  This  law  is  a  standing  in- 
vitation to  them  to  hurry  up  and  enact  them  and  I  shall  be 
greatly  surprised  if  those  states  do  not  have  such  laws  and 
then  the  reciprocal  provisions  will  become  operative.  Of 
course  we  know  that  there  were  peculiar  reasons  in  New  York 
that  account  for  the  enactment  of  this  provision  of  the  law. 
I  don't  like  it  but  I  can  perfectly  well  understand  the  point 
of  view  of  the  New  York  brethren.     Those  who  live  on  Man- 
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hattau  Island  see  the  Jerseyites  coming  through  the  tubes  and 
the  fellows  who  live  up  in  Connecticut  coming  doA\Ti  and  pull- 
ing down  great  salaries,  and  they  naturally  desire  to  get  at 
these  commuters. 

F.  B.  Jess  of  New  Jersey  :  'Mr.  Chairman,  I  simply  rise  to 
say  that  we  in  New  Jersey  want  to  join  in  congratulations  to 
the  committee  that  has  prepared  this  very  able  report  and  I 
want  to  say,  for  their  comfort  and  satisfaction,  that  this  report 
is  already  in  the  hands  of  the  members  of  a  special  tax  com- 
mission, a  commission  appointed  in  pursuance  of  a  joint  resolu- 
tion passed  by  the  recent  session  of  the  legislature.  That 
resolution  provides  that  this  commission  shall  make  an  exhaus- 
tive study  of  the  situation  in  New  Jersey  and  make  radical 
recommendations  for  fundamental  changes  in  the  law.  The 
members  of  that  commission  have  been  appointed  by  the  gov- 
ernor and  one  of  the  first  things  they  did  was  to  get  the  re- 
port of  this  committee,  and  they  are  now  prayerfully  and 
tearfully  considering  the  matter,  I  am  now  hopeful,  Mr, 
Chairman,  that  some  of  the  essential  features  of  the  plan  as 
recommended  by  the  committee,  w411  be  adopted  in  New  Jersey. 
I  say  that  because  I  happen  to  know  that  the  members  of 
the  commission  are  veiy  favorably  inclined  towards  the  gen- 
eral scheme  proposed  by  Professor  Bullock's  committee,  I 
therefore  look  forward  to  the  time  perhaps  when  I  can  come 
back  to  this  conference  and  report  that  New  Jersey  has  been 
one  of  the  first  states  to  adopt  some  of  the  features  of  this 
recommended  plan.  It  would,  of  course,  have  to  be  subject  to 
certain  modifications  to  meet  our  peculiar  situations  in  New 
Jersey.     I  say  this  for  the  satisfaction  of  the  committee. 

Ernst  Freuxd  of  Illinois:  I  should  like  to  ask  Professor 
Bullock  whether  the  committee  has  considered  the  problem  of 
the  double  domicile.  In  other  words,  will  it  be  possible  to  ever 
get  a  satisfactory  system  of  taxation  unless  you  recognize  that 
a  person  may  be  domiciled  in  more  than  one  jurisdiction.  I 
understand  Mr.  Tanzer,  too,  expressed  the  opinion  that  this 
is  a  matter  that  is  beyond  legislative  power  because,  under 
the  constitution,  the  state  may  tax  only  its  residents  and  the 
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idea  of  resideuce  is  oue  that  is  lixed  permaueutly.  iii  my  own 
new  and  I  confess  I  have  not  considered  the  problem  in  all  its 
phases  and  aspects,  but  I  have  been  of  the  opinion  that  we  shall 
never  get  to  a  thoroughly  equitable  system  of  taxation  unless 
we  come  to  recognize  that  a  person  may  be  a  resident  of  Illinois 
during  part  of  the  year  and  be  a  resident  of  Maine  or  Wis- 
consin during  another  part  of  the  year  and  make  an  equitable 
adjustment  and  apportionment  of  the  matter  of  personal  taxa- 
tion on  that  basis.  I  do  not  wish  to  develop  that  subject 
further  now  but  I  should  like  to  ask  whether  Isir.  Bullock  or 
the  committee  has  given  any  thought  to  that  problem. 

JVIr,  Bullock  :  As  far  as  I  can  remember,  Mr.  Chairman,  the 
committee  has  not  given  thought  to  that  subject.  Does  any 
member  of  the  committee  recall  whether  we  gave  any  attention 
to  that  subject? 

(No  response.) 

I  cannot  recall  that  we  did,  Professor  Freund.  The  point 
is  one  that  is  important  in  connection  with  the  personal  tax. 
We  know  that  other  countries  do  provide  for  cases  where  a 
person  does  actually  live  a  certain  part  of  the  year  in  one 
jurisdiction  and  a  certain  part  in  another.  That  is  com- 
monly done  in  Switzerland  and  such  arrangements  are  made 
between  the  Gei-man  states,  if  I  remember  correctly.  It 
would  be  perfectly  consistent  with  this  report,  in  connection 
\vdth  the  personal  iucome  tax,  to  take  that  up  and  make  such 
reconunendations.  The  principle  that  we  lay  down  that  a 
person  ought  to  pay  a  personal  tax  to  the  government  under 
which  he  resides,  would  lead  to  a  division  of  the  tax  if  he 
actually  were  domiciled,  not  legally  but  practically,  iu  more 
than  one  jurisdiction.  If  he  had  a  winter  house  in  New 
York  and  a  summer  place  in  Connecticut  or  up  in  Vermont, 
his  tax  might  be  divided.  ^ly  pei*sonal  opinion  is  that  the 
matter  is  not  one  of  very  great  practical  importance,  when  an 
income  tax  is  levied  as  a  state  tax  as  our  committee  recom- 
mends. In  local  taxation  it  is  very-  important.  If  the  income 
tax  were  a  local  tax,  a  matter  to  be  settled  between  some  local- 
ity in  Vermont  and  some  locality  in  New  York,  it  might  be 
vastly  important,  but  between  different  states  there  would  be 
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cases  both  ways  aud  the  uet  result  \\oul(l  not  be  vei*}-  important 
in  the  aggregate. 

T.  E.  Lyons  op  Wisconsin  :  1  just  want  to  add  also  a  word 
of  commendation  for  the  very  excellent  service  this  committee 
has  done  in  preparing  this  report.  So  far  as  I  know  it  is 
the  most  complete,  the  best  considered  and  altogether  the  sanest 
report,  covering  so  wide  a  field,  that  has  come  to  my  knowl- 
edge anywhere,  and  I  think  all  the  members  of  the  association 
are  under  obligations  to  the  committee  for  the  services  it  has 
rendered.  That  much  before  I  ask  a  couple  of  questions.  I  want 
to  inquire  of  Professor  Bullock  as  to  whether  the  committee 
considered  the  base  on  which  the  business  tax  should  be  placed. 
As  I  recall  it,  when  he  was  on  his  feet,  he  said  it  should  be 
measured  by  income,  whether  net  or  gross  I  do  not  recall.  I 
want  to  ask  whether  the  business  tax  should  be  measured  by 
gross  income  or  net  income.  There  are  reasons  probably  in 
favor  of  both  and  I  would  like  to  get  his  view  on  that  point. 
Also,  referring  to  the  situation  of  New  York  and  Massachu- 
setts, at  present  the  Massachusetts  law  as  I  recall  it,  makes 
residence  the  test  of  taxability.  The  entire  income  of  a  resi- 
dent of  Massachusetts  is  taxed  there.  The  New  York  law  on 
the  other  hand  taxes  a  resident  of  New  York  on  his  entire 
income  but  also  a  resident  of  Massachusetts  on  the  portion  of 
his  income  derived  from  New  York.  Is  there  anj^hing  in  the 
reciprocal  provision  recognizing  the  dift'erent  weight  of  the 
taxes  in  the  two  jurisdictions,  or  should  that  be  covered  ? 

Mr.  Bullock  :  The  recommendation  of  the  committee  is  that 
in  general  the  business  income  tax  be  levied  on  the  uet  income. 
However,  I  believe  that  part,  of  the  report  recognizes  that  for 
certain  classes  of  business,  the  taxation  of  gross  receipts  may 
be  considered  to  work  out  a  very  fair  and  satisfactory  result. 
We,  I  believe,  make  the  recommendation  of  net  income  as  a 
general  recommendation,  recognizing  that  it  may  be  desirable 
in  some  cases  to  depart  from  it.  I  believe  we  felt  strongly 
that  net  income,  generally  speaking,  should  be  the  basis  of 
the  tax.  There  may  be  clear  cases  where  the  other  thing  is 
simple  to  administer — you  know  what  kind  of  cases  I  liave 
in  mind — ^better  all  around. 
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Now  ill  regard  to  the  question  of  the  New  York  nonresident 
tax  T  think  the  language  of  the  law  is  that  the  tax  shall  be 
rebated  if  the  tax  is  substantially  similar.  Some  question  may 
arise  there  under  the  New  York  law.  In  my  opinion,  if  the 
states  get  into  that  business,  for  administrative  reasons  it  will 
be  quits.  I  think  if  a  man  is  subject  to  income  tax  in  Massa- 
chusetts or  New  Jersey,  New  York  should  not  tax  him.  To 
apply  for  a  credit  will  be  needlessly  burdensome  for  him  and 
for  New  York,  but  after  they  try  it  for  a  while  I  think  per- 
haps they  ^vill  be  content  to  let  the  fellow  who  lives  in  Massa- 
chusetts, New  Jersey  or  Connecticut,  wherever  he  may  happen 
to  be,  receive  his  exemption  witliout  application  everv  year. 

Mb.  Tanzeb  :  The  language  of  the  law  is  that  the  reciprocal 
credit  pro^dsion  applies  whenever  a  nonresident  taxpayer  has 
become  liable  to  income  tax  to  the  state  or  country  where  he 
resides  upon  his  net  income,  without  in  any  way  characterizing 
the  tax  otherwise  than  as  an  income  tax.  The  proviso  is  that 
the  credit  shall  be  allowed  only  if  the  laws  of  such  state 
grant  a  similar  credit,  but  the  only  requirement  with  respect 
to  the  law  of  the  other  jurisdiction  is  that  it  shall  be  an  in- 
come tax  on  his  net  income. 

Chairman  Plehn  :  The  state  of  Massachusetts  has  puzzled 
a  little  over  the  very  difficult  problem  of  the  meaning  of 
domicile  and  residence. 

Irving  L.  Shaw  of  Massachusetts:  Mr.  Chainnau  and 
Gentlemen,  I  think  the  question  of  legal  domicile,  if  that  is 
the  interpretation  placed  upon  the  word  "residence",  is  one 
of  the  most  difficult  that  any  personal  income  tax  law  has  to 
deal  with.  After  nearly  three  3'ears  of  administration  of  the 
Massachusetts  law,  we  have  given  that  construction  after  hear- 
ing special  statements  of  some  four  or  five  thousand  questions 
as  to  domicile,  after  a  great  deal  of  detail  work.  "We  have  con- 
sistently ruled  that  the  word  "resident"  in  our  law  means 
legally  domiciled  in  the  state.  I  suppose  there  is  a  possible 
question  whether  the  word  "resident"  might  not,  under  some 
interpretation  of  the  courts,  be  held  to  mean  something  differ- 
ent than  straight  legal  domicile.     T  am  a  little  bit  disturbed  by 
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the  mling  of  the  comptroller  of  New  York  as  to  what  a  resident 
is.  Asking  him  the  question  ' '  Who  is  a  resident, ' '  he  says, ' '  A 
natural  person,  not  transient,  is  a  resident  of  the  state  for 
income  tax  purposes. ' '  Whether  a  person  is  transient,  has  to 
be  determined  by  his  intention.  That  is  one  of  the  most  diffi- 
cult things  to  determine.  All  he  has  to  do  is  to  have  his  lawyer 
say  he  has  an  intention  to  have  his  home  there  and  that  is  all 
he  has  to  do.  We  have  cases  where  residents  of  our  state  live 
there  nine  months  in  the  year,  spend  the  other  three  at  a  hunt- 
ing lodge  in  Maine,  and  claim  their  legal  domicile  at  the 
hunting  lodge.  We  have  always  understood  that  a  resident's 
legal  domicile  means  that  61d  Anglo-Saxon  word  "'home." 
That  is  the  thing  we  try  to  find  out  and  we  have  failed  to  find 
any  one  yet  who  had  a  real  home  in  a  hunting  lodge.  In  other 
words,  "domicile"  is  something  more  than  a  state  of  mind. 
An  intention  is  to  be  gathered  from  acts  as  well  as  from  state- 
ments, ^vTitten  and  oral,  and  that  is  the  basis  upon  which 
we  have  been  proceeding.  We  have  ruled  about  fifty  per  cent 
of  the  cases  taxable  that  we  investigated.  We  have  secured 
— I  would  guess — about  two  or  three  hundred  thousand  dollars 
out  of  those  cases  undoubtedly.  They  don't  test  them  after 
you  have  gone  into  the  facts,  perhaps  giving  them  a  hearing 
and  giving  them  your  ruling.  We  are  going  to  stand  on  our 
ruling  and  we  say  "If  you  want  to  dispute  it,  go  to  the  courts, 
and  they  will  try  the  question  of  fact.''  So  much  for  the 
question  of  domicile  and  residence. 

I  have  been  considerably  disturbed  also  by  the  provision 
in  the  New  York  law  for  a  credit  if  the  other  state,  or  the 
state  of  residence,  shall  levy  an  income  tax  upon  the  non- 
resident. Massachusetts  does  not  do  exactly  that,  because 
Massachusetts  has  a  divided  tax,  assessed  partly  on  business 
income  at  one  rate,  on  gains  and  profits  from  dealings  in  in- 
tangibles at  another  rate  and  upon  interest  and  dividends  at  a 
third  rate.  There  are  also  many  exemptions  added  due  to  the 
historical  situation  in  Massachusetts,  and  the  necessity  of 
avoiding  double  taxation.  I  am  questioning  therefore  whether 
a  strict  interpretation  of  the  New  York  law,  if  that  is  what  they 
are  going  to  give  it,  will  bring  our  residents  under  that  right 
to  the  credit.     I  haven't  the  slightest  doubt  but  what  it  ought 
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to.  We  do  uot  tax  a  New  York  resitleut,  uo  matter  liow  mauy 
millioDS  he  makes  in  Massachusetts.  He  may  do  a  very  large 
business  in  Boston  and  his  residence  may  be  iu  New  York. 
We  exempt  the  whole  share  of  a  brokerage  partnership  pass- 
ing to  the  New  York  resident.  That  is  a  complete  exemption. 
Is  that  a  substantially  similar  credit?  1  doubt  it  technically 
but  it  is  in  essence  and  it  ought  to  be  so  construed,  in  order 
to  do  equity.  Now  then,  assuming  for  the  moment  that  our 
residents  do  come  within  that  credit  provision  of  the  New 
York  income  tax,  because  an  income  tax  is  assessed  on  them 
in  the  state  of  their  residence,  we  come  to  the  next  point  and 
that  is  how  much  credit  is  going  to  be  allowed  them.  As  I 
say,  in  Massachusetts  we  have  three  rates,  one  and  one-half 
per  cent  on  business  income,  three  per  cent  on  gains  from  deal- 
ings in  intangibles,  and  six  per  cent  upon  interest  and  divi- 
dends. Take  your  broker  for  instance,  a  resident  of  Boston, 
with  a  branch  office  in  New  York  city.  He  has  a  very  large 
income  from  those  sources,  in  Boston  and  also  in  New  York 
City.  If  he  is  a  resident  of  Massachusetts,  he  is  going  to  be 
taxed  as  a  resident  for  all  of  Ms  income,  wherever  it  comes 
from,  which  is  right,  as  I  understand  the  committee  report. 
Now  if  he  is  to  get  his  credit,  how  is  he  going  to  get  it?  He 
has  to  show  the  New  York  authorities  just  how  much  he  is 
entitled  to  and  that  is  an  administrative  problem  of  tremend- 
ous difficulty,  as  I  proved  by  trying  to  work  out  two  or  three 
cases. 

K.  B.  Castle  op  New  York:  I  want  to  call  the  attention  of 
the  association  to  the  compliment  that  was  paid  to  this  report 
by  the  New  York  State  Bar  Association  when  its  committee 
very  largely  quoted  from  this  report  in  the  report  which  it 
made  last  winter.  Its  report  consisted  almost  entirely  of  quot- 
ing from  this  report.  I  assume  it  was  done  of  course  with  the 
consent  of  the  committee  and  tlie  officers.  It  was  that  that 
led  me  to  take  an  interest  in  this  association.  I  had  rather  as- 
sumed tliat  this  association  was  an  organization  of  imprac- 
tical theorists,  but  the  report  showed  otherwise,  and  I  very 
promptly  desired  to  join  the  association  and  came  liere  in 
consequence  of  tliat.     Just  a  word  in  regard  to  this  New  York 
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state  law.  It  has  seemed  to  me  that  this  law  has  unfortun- 
ately taxed  the  nouresideiit.  It  would  have  been  entirely 
proper  for  the  state  of.  New  York,  consistently  with  this  re- 
port, to  have  enacted  a  general  business  tax  against  residents 
and  nonresidents  and,  if  the  words  "property  and"  had  been 
omitted  from  the  section  imposing  a  tax  on  nonresidents,  then 
it  would  have  been  a  tax  on  nonresidents  engaged  in  business, 
and  so,  being  a  business  tax,  I  think  it  woiild  have  been  entirely 
proper.  Is  not  the  proper  solution  to  take  this  whole  question 
of  taxation  of  nonresidents  out  of  this  present  act  and  levy  a 
general  tax  on  business  in  the  state  and  not  attempt  to  violate 
the  general  pro\asion  that  a  resident  should  be  taxed  only 
where  he  resides  on  his  income  as  such? 

L.  E.  Thomas  of  Louisiana  :  I  want  to  say  that  our  state 
falls  largely  under  the  eleventh  paragraph  of  page  44  of  this 
report,  and  I  presiune  nearly  all  the  other  states,  at  least 
over  half  of  them,  are  in  the  same  category .  We  need  con- 
stitutional amendments  to  get  away  from  the  general  property 
tax  that  has  us  tied.  We  are  tied  to  the  general  property  tax. 
These  fine  theories  are  splendid  and  we  wisli  we  could  use 
them,  and  we  will  use  them  when  we  can  get  to  them.  We 
have  the  crowns  over  our  heads  but  we  haven't  reached  them 
yet.  As  a  practical  proposition,  I  want  to  say  that  we  or- 
dered five  hundred  copies  of  this  report  and  have  put  them  in 
the  house  and  senate  and  distributed  them  to  leading  citizens 
in  our  state  wlio  take  an  interest  in  public  aifairs.  It  is  largely 
a  matter  of  education  and  we  are  trying  to  work  to  the  pro- 
position to  come  under  the  proWsions  of  this  spendid  report 
which  we  received  last  winter  and  of  which  we  ordered  that 
number  of  copies  for  distribution.  1  would  suggest  that  other 
commissions  might  profitably  do  the  same  thing  in  their  states 
where  it  is  necessary. 

Secretary  Holcomb  :  In  a  way  perhaps  representing  the  as- 
sociation, and  the  feeling  of  the  association  as  to  this  report, 
I  just  want  to  say  a  word  or  two  with  respect  to  the  work  of 
this  committee.  I  was  privileged,  as  you  perhaps  noticed  in 
the  early  pages  of  the  report,  to  sit  in  witli  this  committee  at 
its  meeting  when  the  report  was  formulated,  and  I  cannot  ex- 
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press  the  sense  of  satisfaction  that  I  gained  at  the  hard  sincere 
work  and  careful  investigation  and  discussion  given  to  these 
questions  by  that  committee.  I  think  the  association  owes  a 
very  great  debt  of  gratitude  to  the  members  of  the  committee 
and  to  Professor  Bullock  for  giving  us  this  great  piece  of 
work.  With  respect  to  the  distribution  of  it,  you  may  have 
perhaps  noticed  in  the  Bulletin  where  I  have  noted  what  has 
been  done.  It  has  been  distributed  very  widely  throughout  the 
country ;  perhaps  six  or  seven  thousand  copies,  perhaps  more, 
have  been  printed  and  distributed.  It  has  been  reprinted  in 
full  in  the  Missouri  Tax  Commission's  report,  also  in  the  re- 
port of  the  Oregon  Commission.  It  has  been  distributed 
widely  not  only  in  Louisiana  but  in  Indiana,  in  Rhode  Island 
and  in  New  York.  I  have  sent  it  to  a  large  number  of  prominent 
people  throughout  the  country  and  the  requests  for  it  come 
in  almost  daily.  I  think  I  ought  to  say  this  much  and  I  hope 
that  we  all  appreciate  this  work  because  it  was  done  under 
great  pressure.  The  gentlemen  that  came  there  from  the 
west,  the  south,  the  north,  and  east,  came  at  the  expense  of 
time  and  at  a  time  of  the  year  when  they  were  busy,  but  they 
sat  there,  three  sessions  a  day,  six  days  in  the  week,  at  sus- 
tained conferences  in  which  these  discussions  went  on.  The 
work  was  done  with  extreme  care. 

With  respect  to  business  taxation,  so  far  as  the  nonresident 
is  concerned,  I  see  this  tax  on  the  nonresident  in  New  York 
to  be  sustainable  in  law  only  on  the  theory  of  a  business  tax. 
If  it  were  a  general  income  tax  on  the  nonresident,  I  should 
doubt  its  constitutionality,  but  assuming  it  to  be  a  business 
tax,  for  the  right  to  do  business  in  the  state,  I  think  it  can  be 
sustained,  as  thus  differentiated  from  the  theory  of  a  general 
income  tax,  which  I  understood  from  Mr.  Bell  to  indicate  his 
thought. 

Mr.  Tobin  :  As  one  of  the  counsel  of  the  Davenport  com- 
mittee of  New  York,  I  think  it  might  be  well  to  explain  to 
those  present  that  we  believe  what  New  York  has  done  has 
been  a  merger  of  a  business  tax,  as  Mr.  Holcomb  has  said,  and 
a  personal  income  tax.  New  York  state  was  much  in  need  of 
revenue.     The  state  was  falling  short,  on  account  of  the  large 
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loss  due  to  the  repeal  of  certain  reveuue-produciug  measures, 
to  the  prohibition  laws,  and  the  like.  That  in  itself  caused 
the  state  of  New  York  and  its  subdivisions  a  loss  of  something 
like  seventeen  millions  of  dollars  so  that  it  was  quite  necessary 
that  they  should  obtain  new  sources  of  revenue.  We  were 
fearful  of  presenting  two  bills  before  the  legislature  at  that 
time.  The  committee  was  appointed  some  time  in  February 
and  had  very  little  time  indeed  to  bring  in  something  upon 
which  the  legislature  might  act  at  the  session  then  going  on, 
so  we  conceived  the  scheme  of  merging  the  business  tax  and 
this  pei*sonal  income  tax  in  one  bill.  1  am  quite  satisfied  in  my 
own  mind  that  if  there  had  been  more  time  to  consider  it  we 
would  have  brought  in  separately  a  business  tax  bill  and  a 
personal  income  tax  bill.  While  I  am  discussing  the  subject, 
I  would  like  to  say  that  in  a  conversation  with  Mr.  Powell, 
he  said  that  the  law  might  be  unconstitutional  on  the  ground 
of  violation  of  our  home  ride  provision,  which  we  used  to  talk 
about  but  which  we  have  gotten  over  of  late.  That  point  was 
very  thoroughly  discussed  by  the  Mills  committee  which  was 
the  committee  preceding  the  Davenport  committee,  and  there 
was  not  one  member  who  came  out  and  said  the  bill  proposed 
by  the  Mills  committee  would  be  unconstitutional  on  the 
ground  of  the  home  rule  provision.  I  myself  and  I  think  all 
the  law^'ers  that  were  attached  to  the  committee  and  all  the 
legislative  leaders  of  New  York  and  the  governor's  counsel, 
feel  that  there  is  no  need  to  worry  about  the  main  features  of 
the  bUl  which  has  now  become  a  law.  Tliere  is  retained  by 
the  local  assessor  the  power  of  assessing  tangible  personal 
property.  We  have  taken  away  from  the  local  assessor  in- 
tangible personal  property  but  left  with  him  tangible  personal 
property,  so  it  cannot  be  said  that  the  law  is  unconstitutional. 
Of  course  there  will  be  some  test  eases  but  that  is  usual  with 
any  new  statute  which  is  passed. 

A.  J.  Maxwell  op  North  Carolina  :  I  would  like  to  express 
as  strougly  as  I  can  do  so,  the  appreciation  of  the  work  of  the 
report  of  this  committee.  I  would  like  to  say  as  to  our  state 
board,  that  we  already  have  well  under  way  in  North  Caro- 
lina the  machinery  for  adopting  the  recommendations  of  this 
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report.  To  do  this  an  amendment  to  the  constitution  is 
necessar3^  We  have  in  our  constitution  a  provision  that  we 
have  been  unable  to  find  in  any  other  state,  against  taxing 
income  derived  from  property  that  is  taxed.  Influenced 
largely  by  the  report  of  this  committee,  our  general  assembly, 
which  met  in  January,  adopted  with  practical  unanimity,  an 
amendment  to  the  constitution  to  strike  out  this  provision, 
and  that  was  done,  even  without  substantial  opposition  to  it. 
This  committee  has  recommended  a  system  of  revenue  that  for 
North  Carolina  certainly,  and  I  anticipate  for  many  other 
states,  would  make  it  possible  to  derive  all  necessary  state 
revenue  from  sources  other  than  the  general  property  tax. 
I  do  not  assume  any  one  here  enjoyed  more  than  I  did  the 
running  discussion  we  had  during  our  morning  session  with 
reference  to  segregation,  as  that  term  is  generally  understood. 
We  had  an  amendment  to  our  constitution  submitted  in  North 
Carolina  a  few  years  ago  expressly  authorizing  that  and, 
largely  upon  the  advice  of  the  former  chairman  of  the  state 
tax  commission,  that  amendment  was  not  adopted.  While  it  is 
prettj^  generally  recognized  now  as  unsound  to  separate  prop- 
erty into  tAvo  classes,  one  class  to  be  taxed  by  the  state  and 
another  by  the  county,  I  can  see  no  sound  reason  why  the 
desired  result  may  not  be  reached  in  a  way  that  is  perfectly 
sound,  if  the  state  revenue  is  raised  by  a  system  that  touches 
in  a  broad  way  practically  everA'bod3\  That  proposition,  as 
I  recall,  was  suggested  by  the  gentleman  who  is  now  presiding 
over  this  session,  Professor  Plehn.  two  conferences  ago.  I 
believe  I  found  liis  suggestion  in  the  record.  It  strikes  me 
as  desirable  because  certainly  there  is  a  difficulty  in  our  ])resent 
form  of  taxing  property  for  the  dual  purjoose. 

Mr.  Adams :  Simply  to  bring  it  Mithin  the  rules  1  would  like 
to  read  this  proposed  resolution  : 

"That  the  Committee  on  Inheritance  Taxation  be  con- 
tinued -with  such  additional  members  as  the  President  may 
appoint  and  with  power  to  act.  subject  to  the  approval  of 
the  Executive  Committee." 

CHAraMAN  Plehn  :  The  resolution  will  be  referred  to  the 
resolutions  committee. 
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Roy  G.  Elliott  of  Illestois  :  I  have  some  hesitancy  in  rising 
before  this  meeting.  It  is  the  first  meeting  I  have  attended. 
I  am  interested  in  this  subject  as  representing  one  of  the 
largest  business  associations  in  the  country,  the  National 
Association  of  Credit  Men,  representing  thirty  thousand  busi- 
ness institutions.  It  seems  to  me  that  the  only  argument  in 
favor  of  what  has  been  here  termed  a  tax  on  business,  or  a 
business  tax,  is  the  fact  that  it  enables  the  taxing  authorities 
to  concentrate  in  the  collection  of  the  tax.  In  other  words, 
it  is  easy  to  get  at  it  and  get  at  it  in  large  sums.  Organized 
business  is  nothing  more  or  less  than  an  aggregation  of  in- 
dividuals, with  varying  property  rights  and  varying  interests 
and  varying  business  activities.  We  in  our  association,  with 
thirty  thousand  business  institutions,  have  hundreds  of  thous- 
ands of  stockholders.  The  stockholder  is  the  one  who  ulti- 
mately bears  the  burden,  and  it  seems  to  me  that  the  only 
argument  in  favor  of  a  business  tax  is  the  convenience,  you 
might  call  it,  of  the  collection,  because  the  money,  in  the  last 
analysis,  comes  from  the  same  place,  that  is,  the  enjoyable  in- 
come of  the  individual.  "Wouldn't  the  situation  be  corrected 
and  the  revenue  which  is  required,  be  collected,  in  a  much 
more  equitable  manner  by  assessing  the  enjoyable  income  of 
the  individual?  It  might  jjossibly  be  necessary  to  raise  the 
rates  in  the  lower  brackets.  Our  association  recommended  to 
Congress  last  year  that  the  rates  be  stepped  up  faster  in  the 
lower  brackets,  and  it  was  suggested  in  the  discussion  here  on 
the  floor  last  night  that  the  rates  in  the  higher  brackets  were 
as  high  as  they  could  be  made  but  that  there  was  an  opportun- 
ity of  stepping  them  up  faster  in  the  lower  brackets,  bringing 
the  curve  up  faster.  In  that  way  you  would  take  from  one 
individual  the  same  rate  as  from  another  individual  enjoying 
the  same  amount  of  income.  In  the  case  of  assessing  a  busi- 
ness unit,  you  tax  the  small  stockholder  who  is  deriving  a  bare 
living  from  the  income  from  the  business — from  the  earnings 
of  the  business — at  the  same  rate  that  you  tax  the  millionaire 
and  the  man  who  receives  a  very  large  income  from  the  same 
business.  I  simply  drop  that  thought  with  you  for  what  it 
may  be  worth. 
27 
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"William  Bailey  of  Utah  :  This  committee  was  created  at 
the  suggestion,  I  think,  of  Mr.  Link  of  Colorado,  at  Indian- 
apolis, and  continued  at  Atlanta.  I  wish  to  move  you,  gentle- 
men, a  vote  of  thanks  for  the  very  splendid  work  Professor 
Bullock  and  this  committee  have  given  us.  It  will  take  some 
time  for  the  country  to  realize  the  full  text  and  import  of  this 
report  and  I  feel  tliat  veiy  much  good  is  going  to  come  from  it. 
This  is  sometliing  tangible.  Gentlemen,  these  men  have  spent 
a  lot  of  time  meeting  at  a  central  place  last  winter  for  a  num- 
ber of  times,  meeting  three  times  a  day,  discussing  every  part 
of  this  work  which  has  been  delivered  to  us  gratis.  Therefore 
I  wish  to  move,  Mr.  Chairman,  a  vote  of  thanks  to  these  gentle- 
ment  for  their  very  splendid  work. 

(Motion  seconded.) 

Chairman  Plehn  :  The  motion  in  the  regular  eoui*se  will 
tlien  be  referred  to  the  committee  on  resolutions. 

It  seems  to  me  that  the  people  from  the  west  are  showing 
ver^'  imusual  modesty  this  morning.    Any  further  discussion? 

Edgar  H.  Johnson  of  Georgl\  :  I  would  like  to  ask  Pro- 
fessor Bullock  in  case  these  three  taxes  were  used,  whether  a 
lawyer  or  doctor  would  have  to  pay  both  taxes,  both  a  busi- 
ness tax  and  a  personal  income  tax. 

Mr.  Bullock:  In  Professor  Johnson's  state  I  have  no  doubt 
lie  would.  I  do  not  know  that  that  is  a  necessar>'  or  essential 
part  of  the  scheme.  If  you  want  to  go  ahead  with  business 
taxation  that  is  a  tiling  that  may  very  well  be  left  to  the 
individual  states.  In  your  state,  and  others  in  the  neighbor- 
hood, you  have  a  pretty  extensive  system  of  license  taxes 
under  which  people  carr\'ing  on  almost  any  kind  of  an  occupa- 
tion, contribute,  and  I  suppose  it  is  not  improbable  that  a 
good  many  of  the  southern  states  might  decide  to  have  the 
lawyer  and  the  doctor  pay  both  taxes.  In  other  states  where 
they  are  not  accustomed  to  that  system  of  license  taxes  on  oc- 
cupation, I  can  conceive  of  a  ver>'  good  system  of  business 
taxation,  which  leaves  that  sort  of  thing  out  of  the  question, 
and  confines  a  business  tax  to  manufacturing  and  commercial 
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and  other  similar  enterprises.  My  owu  preference  would  be 
for  a  comprehensive  system  of  business  taxation  that  would 
include  everybody  carrj'ing  on  what  they  call  a  business 
or  profession. 

John  Dwax  of  jMinnesota  :  What  I  may  say  ma}'  seem  to 
be  a  digression  from  the  discussion  just  now,  but  I  take  it  it  is 
pertinent,  because  it  is  referred  to  in  the  report.  I  just  turned 
to  page  24  of  the  report,  that  part  which  deals  with  taxes  on 
public  service  corporations.  I  notice  the  committee  has  de- 
clined to  express  any  opinion  on  that  matter.  "We  have  forty- 
eight  states  and  they  are  dealing  with  this  proposition  dif- 
ferently, some  on  an  advalorem  basis  and  some  on  a  gross  earn- 
ings basis.  It  simply  refers  to  three  of  the  states  that  follow 
generally  the  gross  earnings  tax  proposition  and  refers  to  one, 
Wisconsin,  as  following  the  advalorem  tax  basis.  Now  if 
there  is  any  concerted  view  here  as  to  what  is  the  proper 
policy  to  be  pursued  under  that  report  I  shoidd  be  very  glad 
to  hear  it.  ]\Iinnesota,  as  was  said  yesterday,  has  the  gross 
earnings  tax  with  a  vengeance ;  it  has  it  not  only  upon  its 
intrastate  business  but  also  on  its  interstate  business,  but  it 
takes  all  the  money  and  dumps  it  into  the  state  treasury. 
There  are  those  in  ^Minnesota  who  do  not  think  that  that  is 
right.  It  is  one  of  the  few  states  in  the  Union  that  appro- 
priates everything  for  the  state  and  disregards  entirely  the 
interests  of  the  localities.  We  have  heard  in  the  discussions 
yesterday  and  toda}'  much  about  decentrali2ing.  I  gather 
tliat  it  is  the  thought  of  the  committee  that  taxes  collected, 
even  under  this  income  tax  basis,  should  be  distributed  back 
Avhere  they  belong,  among  tlie  localities.  I  happen  to  feel, 
myself,  that  it  is  an  injustice  to  the  localities  to  take  large 
taxes,  such  as  are  gathered  under  the  gross  earnings  system, 
and  hold  them  entirely  in  the  state  treasury  to  be  distributed 
as  the  legislature  and  legislative  committees  may  see  fit.  I 
liave  in  mind  a  particular  town  where  the  valuation,  for  tax- 
ing purposes,  is  one  million  dollars.  The  same  town  has  about 
twelve  millioii  dollars  worth  of  railroad  property,  which  gives 
absolutely  nothing  to  tlie  town.  Reducing  to  the  forty  per 
cent  basis  upon  which  taxes  are  levied  in  tliat  town,  there  is 
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about  five  million  dollars  worth,  of  taxable  railroad  valuatiou 
and  one  million  dollars  worth  of  other  valuation  subject  to 
taxation.  The  result  is  that  the  one  million  dollars  has  to 
bear  the  burden  of  every  expense  it  has,  and  the  state  does  as 
it  pleases  with  the  rest.  If  there  is  any  thought  here  about 
whether  that  ought  to  be  collected  as  a  gross  earnings  tax  and 
then  distributed  with  some  degi^ee  of  equality  or  whether  it 
should  be  collected  as  an  ad  valorem  tax,  or  whether  an  appor- 
tionment of  it  might  be  on  the  ad  valorem  basis  or  on  the 
gross  earnings  basis,  it  would  be  enlightening  to  us  to  find  out 
what  it  is.  It  happens  with  us  that  the  majority  of  the  locali- 
ties of  the  state  think  they  fare  better  by  having  it  go  into  the 
jack-pile  and  have  it  used  for  general  appropriations,  but  there 
are  towns  that  haA'^e  extensive  terminals  that  are  as  jealous  of 
their  own  interests  as  New  York  seems  to  be  of  its  interests. 

]\Ir.  IVIerrill:  There  is  one  thing  that  occurs  to  my  mind 
in  regard  to  the  new  income  tax  of  New  York  that  I  think  may 
be  of  general  interest  to  anybody  else  who  takes  up  the  sub- 
ject. We  have  the  old  general  property  tax  law  in  New  York 
and  the  result  has  been  that  when  the  state  equalization  table 
has  been  made  up,  one  county  for  instance,  is  given  thirtj'- 
two  per  cent  standing,  and  another  county  ninety-four.  You 
will  find  in  the  New  York  personal  income  tax  law  a  pro- 
vision that  the  moneys  collected  are  divided  between  the  state 
and  the  various  divisions  of  the  state  half  and  half,  but  the 
money  that  goes  back  to  the  localities  goes  back  in  proportion 
to  the  actual  assessed  value  of  the  real  property  of  the  county, 
and  I  assure  you  that  next  year  there  won't  be  so  great'  a 
difference  between  the  minor  and  major  valuations.  It  is  go- 
ing to  have  a  tremendous  effect  in  raising  up  low  assessment 
valuations  in  New  York  state.  I  just  want  to  leave  that 
with  you. 

0.  C.  LocKHART  OF  New  York  :  It  appears  that  of  the 
estimated  revenue  of  forty-five  millions  from  the  New  York 
state  income  tax,  the  Island  of  Manhattan  will  contribute 
thirty-six  millions,  of  which  the  city  of  Greater  New  York 
will  get  about  seven  and  one-half  millions,  and  other  political 
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subdivisions  of  the  state  will  get  ten  and  one-half  millions 
the  remaining  eighteen  millions  going  to  the  general  state 
fund.  I  have  been  curious  to  know  why  that  basis  of  dis- 
tribution was  hit  upon.  The  point  is  that  the  Island  of  Man- 
hattan has  about  eighty  per  cent  of  the  income  of  the  state  of 
New  York  and  about  forty-two  per  cent  of  the  real  estate 
valuation  and  that  half  the  revenue  from  the  tax  is  distri- 
buted on  the  basis  of  assessed  valuation. 

]Mr.  JMerrill:  The  answer  to  that  is  that  the  gentleman's 
figures  are  wrong.  Manhattan  does  not  have  eighty  per  cent 
of  the  income  of  New  York. 

Mr.  Lockh.vrt  :  It  appears  from  the  federal  income  statistics 
From  1916  figures,  it  appeared  to  be  eighty-three. 

Mr.  Merrill  :  The  answer  to  your  figures  is  the  old  story 
that  figures  don't  lie  but  liars  do  figure.  You  take  a  big  manu- 
facturing concern  like,  for  instance,  the  New  York  Air  Brake 
Company,  whose  property  both  real  and  personal  is  almost  all 
of  it  in  the  city  of  Watertown,  it  makes  its  report  from  165 
Broadway,  New  York  City,  and  New  York  City  gets  the  benefit 
in  the  federal  figures.  That  is  the  answer.  The  second  pro- 
position is — I  am  stating  this  from  experience  I  have  had  for 
twenty-five  years  and  over,  and  I  know  it  is  a  fact — that  not 
over  sixty- two  and  one-quarter  per  cent  of  the  corporate  in- 
come of  the  state  of  New  York  is  ascribed  to  the  Island  of 
Manhattan. 

^Ir.  Z.vn'Der  :  I  just  want  to  add  to  that  if  you  took  the  in- 
come out  of  the  state  of  New  York  and  ^Massachusetts  tliat  is 
produced  in  Arizona,  there  would  not  be  any  income  in  New 
York  and  Boston. 

Mr.  Bullock  :  I  want  to  call  your  attention  to  a  correction 
in  the  report.  On  page  25  you  will  notice,  in  the  copies  dis- 
tributed here,  three  or  four  lines  of  blue  penciling.  They  will 
be  omitted  from  the  printed  report.  We  are  not  prepared  to 
recommend  that,  under  present  conditions,  states  try  to  tax. 
under  the  personal  income  tax,  the  dividends  from  stock  of 
national  banks.     Our  reluctance  to  make  the  recommendation 
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is  due  to  purely  legal  difficulties  in  the  way.  Ou  page  25  the 
chairman,  in  writing  up  the  report  for  submission  to  the 
members  of  the  committee,  went  a  good  deal  further  than  he 
intended  to  go.  The  legal  question  had  better  not  be  raised 
at  present,  until  the  supreme  court  gets  a  little  further  along 
on  its  course  of  defining  the  constitutional  status  of  a  state 
tax  on  the  net  income  of  individuals.  Here  where  it  is  blue 
penciled,  I  went  further  than  I  ought  to  have  gone  in  stating 
the  legal  difficulties  in  the  way.  In  a  sense  I  pre-judged  the 
situation.  Therefore  we  think  it  is  desirable  to  strike  all  that 
out  and  leave  simply  our  recommendation. 

Chaikman  Plehn  :  The  discussion  seems  to  have  concen- 
trated upon  new  proposals.  No  attention  has  been  paid  to  dis- 
cussion of  the  general  property  tax.  I  hope  that  may  come 
up  before  long. 

D.  L.  Thompson  of  Mississippi:  The  model  tax  committee 
met  in  the  state  of  ^Mississippi,  and  approved  this  work.  Of 
course  that  is  one  reason  why  it  is  such  perfect  work.  But  I 
want  to  thank  the  committee  on  the  part  of  the  state  -of 
Mississippi  for  some  good  work  that  it  did  for  Mississippi.  At 
that  time  the  state  legislature  was  in  session  and  the  tax  com- 
mission had  tried  to  do  its  duty,  and  had  done  it  heroically. 
We  had  raised  property  values  considerably.  There  was  a 
fight  being  made  on  the  tax  commission  in  the  state  legis- 
lature. This  committee  Avas  invited  to  come  to  Jackson  and 
appear  before  the  committee  of  the  legislature  in  the  interest 
of  tax  administration.  It  did  so,  and  not  only  did  the  state 
legislature  retain  the  tax  commission  law^  but  they  added  to  it, 
and  therefore,  on  the  part  of  the  state  of  Mississippi,  I  would 
like  to  express  appreciation  to  the  committee  for  that  special 
work  and  also  for  this  good  work. 

B.  F.  BuRTLESS  of  Michigan  :  I  hope  we  will  hear  more  ex- 
pressions of  opinion  here  in  regard  to  the  distribution  of  the 
state  income  tax.  Is  it  proper  for  the  state  to  take  all  of  the 
tax  derived  from  the  income  tax  or  should  it  be  distributed 
to  the  minor  governmental  divisions?  Most  of  the  argument 
against  separation  of  state  and  local  taxation,  is  that  it  leads 
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to  extravagance,  because  the  average  taxpayer  does  not  con- 
tribute to  the  state  tax,  that  is,  provided  the  state  tax  is 
collected  from  railroads  or  other  corporations;  but  it  seems 
to  me  that  with  a  state  income  tax  devoted  entirely  to  state 
purposes,  we  could  get  a  greater  representation  among  the 
taxpayers  than  in  any  other  way,  and  I  cannot  see  why  it  is  not 
proper  for  the  state  to  take  the  entire  proceeds  of  an  income 
tax.     I  would  like  to  hear  more  expressions  along  that  line. 

Mr.  Lyons  :  In  "Wisconsin  we  have  had  some  experience 
along  this  line.  Our  distribution  is  made  back  to  the  district 
where  the  income  was  derived  primarily,  that  is  to  say,  the 
scheme  is  that  the  state  bears  the  entire  expense  of  adminis- 
tration of  the  income  tax  and  takes  only  ten  per  cent  of  the 
tax.  Seventy  per  cent  of  it  goes  back  to  the  local  district — 
town,  city  or  %'illage — from  which  the  income  was  derived, 
and  twenty  percent  to  the  county  in  which  that  district  is 
located.  That  is  giving  to  each  locality  the  income  derived 
from  that  source,  which  has  some  theoretical  merit.  In  prac- 
tice it  has  some  objections  and  difficulties  have  developed. 
One  merely  incidental  disadvantage  is  that  in  a  few  cases, 
especially  during  the  war  period,  a  few  plants  or  establish- 
ments, located  in  a  rural  town,  outside  of  a  city — notably  a 
branch  of  the  great  powder  company  located  in  a  country 
town  in  the  northern  part  of  the  stat€ — yielded  so  much  in- 
come to  the  town  that  nobody  knew  what  to  do  with  it.  They 
M'asted  it.  But  it  was  enormous,  a  town  that  would  require 
normally  ten  or  fifteen  thousand  dollars  got  sixty  or  seventy 
thousand  dollars;  a  great  sum  of  money.  That  occasionally 
happens.  A  few  other  towns  for  several  years  Avere  not  re- 
quired to  levy  any  property  tax  at  all.  Several  of  these  cases 
developed. 

To  my  mind  a  veiy  much  greater  difficulty  arises  in  this 
wa}'.  In  the  adoption  of  the  income  tax  in  the  first  instance, 
it  was  designed  to  be  a  substitute  for  the  personal  property  tax 
but  we  have  never  been  able  to  repeal  the  pei*sonal  property" 
tax  and  carry  out  that  design.  Why?  There  is  one  large 
reason.  Because  the  distribution  of  the  income  tax  and  the 
collections  from  the  personal  property  tax  in  any  given  town. 
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are  in  no  sense  commensurate ;  they  differ  widely.  Maiiy  dis- 
tricts that  have  a  substantial  personal  property  tax  would 
derive  very  little  from  the  income  tax;  and  they  don't  want 
to  surrender  the  advantage  which  they  have  of  taxing  their 
personal  property,  for  a  very  fragmentary  and  trifling  amount 
of  income  tax  they  would  receive.  That  is  notably  true  of 
villages  and  country  towns,  because,  in  the  last  analysis  your 
income  tax,  fixed  by  situs,  is  an  urban  tax.  The  great  revenue 
comes  from  the  cities.  I  think  there  is  propi-iety  in  giving  a 
substantial  part  of  the  tax  to  the  state  to  avoid  these  diffi- 
culties I  have  spoken  of,  and  secondly  because  income  in  its 
nature  is  derived  from  a  wide  source.  Very  great  manufac- 
turing concerns  and  very  great  mercantile  houses,  reach  out 
and  get  that  income  from  all  parts  of  the  state ;  the  state  as  a 
whole  contributes  to  it,  and  there  is  propriety  in  the  state's 
taking  a  substantial  amount  of  the  tax.  The  distribution  back 
wliich  is  provided  in  the  New  York  law,  by  assessed  valuation 
of  property,  is  to  my  mind,  less  logical  but  more  practical, 
than  the  scheme  under  which  we  are  operating  in  Wisconsin. 
I  just  mention  our  experience  in  the  situation  we  have  en- 
countered and  my  conclusion  that,  on  the  whole,  I  would  think 
the  New  York  scheme  fairly  satisfactory-,  because  it  is  a 
sTibstitute  and  it  is  going  to  be  judged  by  the  community 
by  the  amount  they  get  from  it.  If  the  state  gets  half — 
treating  this  as  a  statewide  gathering  of  resources — the  local 
district  gets  the  .other  half,  not  in  proportion  to  the  income  de- 
rived from  it  but  in  proportion  to  the  value  of  property  there- 
in, which  was  taxed  before.  All  parties  I  believe  will  be 
better  satisfied. 

Mr.  Maxwell  :  I  would  like  to  ask  the  gentleman  this  ques- 
tion, if  the  best  method  of  this  distribution  back  would  not 
\)e  by  a  uniform  reduction,  applying  alike  to  all  property, 
either  of  the  tax  or  of  the  rate. 

Mr.  Lyons  :  We  do  not  happen  to  have  tliat  problem.  Our 
state  rate  is  not  a  separate  thing  at  all.  Whatever  amount  is 
required  to  be  raised  for  state  purposes,  goes  into  the  general 
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levy.     We  derive  abundant  revenue  from  our  corporations  to 
pay  the  state  taxes. 

Jay  M.  Harlax  of  Kentucky  :  I  want  to  say  that  k5enator 
Huffaker  got  a  number  of  fellows  in  the  legislature  to  come 
and  sit  here  and  hear  the  discussion  and  from  our  experience 
we  want  to  say  it  was  an  admirable  move  because  we  have 
gained  more  information  from  our  attendance  at  this  confer- 
ence and  will  have  more  knowledge  to  apply  to  the  consider- 
ation of  tax  problems,  than  we  would  have  ever  gotten  by 
having  men  come  there  and  give  us  just  a  single  talk.  I  believe 
it  would  be  a  great  move  if  everj''  state  in  this  union  could 
get  representatives  from  the  legislature  to  attend  these  tax 
conferences. 

Robert  A.  Waring  of  California:  One  more  word  regard- 
ing the  taxing  of  mortgages.  We  have  had  considerable  ex- 
perience in  California.  A  law  was  passed  designed  to  tax 
laortgages  and  as  a  result,  it  came  to  be  a  common  practice  for 
law^^ers  to  draw  a  note  so  that  there  would  be  two  rates  of 
interest  possible.  Along  with  the  note  was  drawn  a  rebate 
agreement  and  in  that  rebate  agreement,  the  borrower  agreed 
to  pay  the  taxes  on  the  note.  The  rebate  agreement  generall\' 
provided  for  three  per  cent  additional.  If  the  borrower  would 
produce  a  tax  receipt  showing  that  the  tax  had  been  paid,  he 
was  entitled  to  a  credit  of  three  per  cent  on  his  note.  The 
legislature  very  promptly  repealed  that  law  because  it  soon 
became  a  dead  letter.  In  the  last  analysis  the  man  who  bor- 
rows money  has  to  pay  a  certain  net  rate  of  interest  and  the 
lender  will  protect  himself. 

[The  Report  of  the  Committee  is  as  follows. — Seckkt.\i;y.  j 
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PKELIMINARY  REPORT    OF   THE   CO^VIjVIITTEE   AP- 
POINTED BY  THE  NATIONAL  TAX  ASSOCIATION 
TO  PREPARE  A  PLAN  OF  A  MODEL  SYSTEM 
OF  STATE  AND  LOCAL  TAXATION. 

I.  Introduction. 

II.  The  principles  upon  which  a  model  system  of  state  and 
local  taxation  should  be  based. 

III.  The  proposed  personal  income  tax. 

IV.  The  proposed  property  tax. 
V.  The  proposed  business  tax. 

VI.  Summary"  of  the  proposed  sj-stem  of  taxation. 
VII.  Tax  administration. 
VIII.  The  inheritance  tax. 
IX.  Taxes  upon  consumption. 
X.  The  separation  of  state  and  local  revenues. 
XI.  Amendment  of  state  constitutions. 

I.  Introduction 

Section  1.  At  the  conference  held  at  Atlanta  in  November, 
1917,  under  the  auspices  of  the  National  Tax  Association,  the 
committee  appointed  by  the  Association  to  prepare  a  plan  for 
a  model  system  of  state  and  local  taxation  submitted  its  first 
report.  The  committee  was  able  to  announce  that  it  had 
reached  a  general  agreement  concerning  the  principles  upon 
which  a  uniform  sj'stem  of  state  and  local  taxation  should  be 
based,  and  expressed  the  opinion  that,  if  further  conferences 
of  its  members  could  be  arranged,  it  would  be  possible  to  reach 
an  agreement  concerning  the  details  of  the  proposed  system. 
Following  this  report,  the  executive  committee  of  the  Tax 
Association  authorized  the  holding  of  such  a  meeting,  and 
accordingly  the  committee  upon  a  model  tax  system  met  at 
Pass  Christian,  ]\Iississippi,  during  the  week  extending  from 
January  21  to  January  27,  1918. 

There  were  present  at  the  meeting  Messrs.  Bullock,  Gallo- 
way, Howe,  Link,  Lord,  Page,  and  Tarbet,  and  also,  by  special 
invitation  of  the  committee,  Mr.  A.  E.  Holcomb,  the  Treasurer 
of  the  National  Tax  Association.  Three  members  of  the  com- 
mittee, Messrs.  Adams,  jMills,  and  Rearick,  were  unable  to 


STATE  AND  LOCAL  TAXATION  427 

attend  the  meeting;  Messrs.  Adams  and  Kearick  because  they 
were  prevented  by  the  pressure  of  other  duties,  and  Captain 
Mills  because  he  had  gone  to  France.  Messrs.  Adams  and 
Rearick,  however,  were  fully  informed  about  the  progress  of 
the  committee's  deliberations,  and  have  lent  their  valuable 
criticism  and  counsel.  Captain  Mills  returned  from  France 
early  in  June,  1919  and  has  informed  the  chairman  that  he 
approves  the  recommendations  of  the  committee. 

Following  the  meeting  at  Pass  Christian,  the  chairman  of 
the  committee  prepared  a  tentative  draft  of  a  report  based 
upon  the  votes  taken  hy  the  committee,  and  this  draft  was 
submitted  in  July  to  all  of  the  members  of  the  committee. 
After  securing  such  criticisms  and  suggestions  as  the  other 
members  had  to  offer  concerning  the  tentative  draft,  the 
chairman  was  able  to  prepare  a  report  which  is  now  submitted, 
mth  the  approval  of  all  the  members  of  the  committee  except 
Dr.  Adams,  for  the  consideration  of  the  Twelfth  Annual  Con- 
ference of  the  National  Tax  Association. 

Section  2.  This  report  has  been  printed  in  advance  of  the 
holding  of  the  Conference,  for  the  information  of  members  of 
the  Tax  Association  and  delegates  to  the  Conference.  It  is 
submitted  as  a  preliminary  rather  than  a  final  report,  and  is 
offered  Avith  a  vievr  to  furnishing  the  Conference  a  basis  for 
discussion. 

The  committee  realizes  that  a  general  a^eement  upon  any 
plan  for  a  model  sj^stem  of  taxation  can  be  reached,  if  at  all, 
only  after  mature  consideration  by  all  interested  in  the  work 
of  the  National  Tax  Association,  and  believes  that  no  attempt 
should  be  made  to  reach  a  decision  this  year.  We  are,  there- 
fore, submitting  this  report  for  the  considerate  judgment  of 
the  Conference  in  the  hope  and  expectation  of  deriving  great 
assistance  from  such  discussion  and  criticism  as  it  will  there 
receive.  If  the  conclusions  we  have  reached  command  suffi- 
cient approval,  it  will  then  be  possible  for  this  committee,  or 
some  other  appointed  for  the  purpose,  to  prepare  in  the  fol- 
lowing year  what  may  be  considered  a  final  report.  This  is  a 
matter  in  which  haste  is  both  unnecessary  and  undesirable, 
and  one  in  which  success  can  result  only  from  a  general  con- 
sensus of  opinion  reached  after  the  fullest  and  maturest  de- 
liberation. 
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Section  3.  In  further  explanation,  we  desire  to  point  out 
that  the  present  report  deals  only  with  the  general  principles 
upon  which  a  model  system  of  taxation  may  be  constructed 
and  with  the  general  framework  of  such  a  system.  Even  if 
all  necessary  details  had  been  fully  worked  out,  it  would  have 
been  undesirable  to  present  them  now,  since  they  would  inevi- 
tably have  tended,  to  some  extent,  to  divert  attention  from 
the  fundamentals  of  the  plan.  But  all  the  details  have  not 
been  worked  out,  and  could  not  be  within  the  time  the  com- 
mittee has  had  at  its  disposal.  We  have  found  that,  even  if 
the  plan  in  its  general  outlines  is  approved,  there  will  remain 
numerous  matters  that  will  require  further  consideration, 
some  of  them  by  committees  having  technical  qualifications 
which  the  members  of  the  present  committee  do  not  possess. 
We  have,  therefore,  not  attempted  to  deal  with  such  subjects, 
and  have  recommended  to  the  executive  committee  of  the  Na- 
tional Tax  Association  the  appointment  of  several  special  com- 
mittees to  report  upon  these  questions.  A  model  system  of 
state  and  local  taxation  cannot  be  devised  in  a  single  year, 
and  we  are,  therefore,  attempting  in  the  present  report  ta 
provide  only  a  foundation  upon  which  future  work  can  he 
based.  We  believe,  however,  that,  if  such  a  foundation  can  be- 
laid, the  work  tliat  remains  will  be  greatly  facilitated  and  the 
completion  of  the  structure  need  not  be  long  deferred. 

II.  The  Principles  upon  w^hich  A  Model  System  of  State 
AND  Local  Taxation  should  be  Based 

Section  4.  Whatever  other  purposes  taxation  may  prop- 
erly have,  its  fundamental  purpose  is  to  provide  revenue 
which,  it  will  be  agreed,  ought  to  be  raised  as  equally,  cer- 
tainly, conveniently,  and  economically  as  possible.  Until  this 
fundamental  purpose  is  achieved,  and  the  American  states  are 
today  ver3'  far  from  accomplishing  it,  we  shall  hardly  find  it 
worth  while  to  consider  what  other  purposes  taxation  may 
properly  have.  Therefore,  the  committee  has  confined  itself 
to  the  one  problem  of  immediate  practical  importance,  which 
is  that  of  devising  methods  by  which  the  large  revenues  now 
required  by  American  state  and  local  governments  may  be 
raised  with  the  greatest  practicable  degree  of  equality,  cer- 
tainty, convenience,  and  economy. 
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Section  5.  Any  proposed  system  of  state  aud  local  taxa- 
tion must,  at  the  very  outset,  recognize  certain  existing  condi- 
tions and  conform  to  certain  practical  requirements  before  it 
can  be  seriously  considered  as  a  basis  for  legislation.  These 
conditions  and  requirements  the  committee  has  had  constantly 
in  mind.     They  may  be  stated  briefly  as  follows : 

A.  The  proposed  system  must  yield  the  large  revenues  which 
our  state  and  local  governments  require  at  the  present  time. 

B.  It  must  be  practicable  from  an  administrative  stand- 
point, that  is,  it  must  be  capable  of  being  administered  by 
such  means  and  agencies  as  the  states  have  at  their  command 
aud  can  reasonably  be  expected  to  provide. 

C.  It  must  be  adapted  to  a  country  with  a  federal  form  of 
government,  and  to  this  end  must  reconcile  the  diverse  claims 
of  our  several  states,  which  now  conflict  at  many  points  thereby 
producing  unjust  multiple  taxation  and  disregard  of  inter- 
state comity. 

D.  It  must  respect  existing  constitutional  limitations,  fed- 
eral and  st^te,  or  else  point  to  practicable  methods  of  consti- 
tutional amendment. 

E.  It  must  represent  as  nearly  as  possible  a  general  con- 
sensus of  opinion,  and  to  this  end  must  give  careful  consid- 
eration to  the  most  influential  body  of  opinion  developed  and 
formulated  by  the  National  Tax  Association. 

F.  It  must  not  propose  measures  wholly  foreign  to  Amer- 
ican experience  aud  contrary  to  the  ideas  of  the  American 
people. 

Section  6.  Study  of  the  tax  laws  of  the  American  states 
reveals  the  fact  that  there  are  three  fundamental  principles 
which  have  been  more  or  less  clearly  recognized  by  our  law- 
makers, and  have  very  largely  determined  the  provisions  of 
the  enactments  now  standing  on  the  statute  books. 

The  first  is  the  principle  that  every  person  having  taxable 
ability  should  pay  some  sort  of  a  direct  personal  tax  to  the 
government  under  which  he  is  domiciled  and  from  which  he 
receives  the  personal  benefits  that  government  confers.  This 
is  most  clearly  exemplified  by  the  laws  providing  for  the  taxa- 
tion of  securities  and  credits  which  represent  in  large  part 
interests  in  tangible  property  and  business  located  in  other 
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jurisdictions.  In  spite  of  the  fact  that  such  laws  may  lead  to 
unjust  double  taxation,  most  of  the  states  have  insisted  upon 
taxing  evidences  of  ownership,  upon  the  theory  that  the  own- 
ers are  within  their  jurisdiction  and  receive  from  them  certain 
personal  benefits  which  justify  the  imposition  of  a  tax.  State 
income  tax  laws  usually  proceed  upon  a  similar  principle ; 
and  the  same  may  be  said  of  the  poll  tax,  which  is  still  found 
in  many  of  the  commonwealths. 

The  second  principle  is  that  tangible  property,  by  whomso- 
ever owned,  should  be  taxed  by  the  jurisdiction  in  which  it  is 
located,  because  it  there  receives  protection  and  other  govern- 
mental benefits  and  services.  That  the  owner  is  frequently  a 
non-resident  is  not  considered  a  material  fact,  because  the 
property  must  be  protected  where  it  is  located,  and,  if  em- 
ployed in  trade,  comes  in  competition  with  similar  property 
of  residents.  This  principle,  furthermore,  has  received  the 
sanction  of  the  Supreme  Court  of  the  United  States  in  cases 
which  have  developed  the  rule  that  tangible  property  is  tax- 
able in  the  jurisdiction  within  which  it  is  located,  and  not 
elsewhere.^ 

The  third  principle,  somewhat  less  clearly  and  generally 
exemplified  by  our  tax  laws  but  discernible  none  the  less,  is 
that  business  carried  on  for  profit  in  any  locality  should  be 
taxed  for  the  benefits  it  receives.  If  the  owners  of  the  busi- 
ness are  residents  of  the  state,  this  principle  need  not  be  ap- 
pealed to,  since  the  ordinar^^  methods  of  taxation  may  be  con- 
sidered to  provide  for  such  a  case.  If  a  considerable  amount 
of  real  estate  and  other  tangible  property  is  employed  in  a 
business  conducted  for  the  account  of  non-residents,  again  no 
appeal  may  be  made  to  this  principle,  since  here  too  the  ordi- 
nary methods  of  taxation  may  be  considered  adequate.  But  if 
the  owners  are  non-residents,  and  the  business,  though  ver}' 
profitable,  employs  little  or  no  property  subject  to  taxation  in. 
the  locality,  the  states,  to  an  increasing  degree,  demand  that 
some  method  shall  be  devised  for  reaching  such  business  enter- 
prises. This  tendency  is  exemplified  in  the  taxation  of  cor- 
porate franchises  in  California  and  some  other  states,  in  the 

1  See,  for  instance,  Union  Fefrigerator  Traiisit  Co.  v.  Kentuckij,  199 
U.  S.  194. 


STATE  AND  LOCAL  TAXATION  431 

taxes  imposed  on  incomes  iii  Wisconsin  and  some  other  com- 
monwealths, and  in  such  laws  as  that  enacted  by  Louisiana 
taxing  non-residents  upon  credits  arising  from  business  done 
within  that  state.  It  finds,  further,  an  even  more  general  ex- 
jjression  in  the  numerous  business  taxes,  usually  in  the  form 
of  licenses,  which  are  found  in  many  states,  particularly  in 
the  South. 

Whatever  one  may  think  of  any  or  all  of  these  principles, 
the  fact  remains  that  they  undoubtedly  represent  hard  facts 
which  any  new  system  of  taxation  must  take  into  account. 
That  they  are  not  in  many  cases  logically  and  consistently 
applied,  admits  of  no  doubt ;  that  they  sometimes  lead  to  con- 
fusion and  involve  unjust  double  taxation  and  disregard  of 
interstate  comity,  cannot  be  questioned.  But  the  committee 
believes  that  there  is  merit  in  each  of  these  principles,  even 
though  they  have  been  frequently  misapplied ;  and  is  satis- 
fied that  the  laws  in  which  the  principles  are  embodied  will 
not  be  changed  except  to  give  place  to  statutes  that  provide 
fairer  and  more  logical  methods  of  carrying  the  principles  into 
effect. 

The  problems  we  here  encounter  have  not  arisen  by  chance, 
or  as  a  result  of  mere  ignorance  and  inexperience.  They  re- 
sult from  claims  which  the  states  assert  in  pursuance  of  what 
they  consider  their  legitimate  interests  in  the  vitally  impor- 
tant matter  of  taxation.  At  this  point,  indeed,  we  get  to  the 
very  heart  of  the  most  difficult  problem  encountered  in  devis- 
ing a  logical  plan  of  taxation  in  a  country  having  a  federal 
form  of  government,  that  is,  the  adjustment  of  the  conflicting 
claims  of  independent  taxing  authorities.  The  committee, 
therefore,  has  determined  to  make  this  problem  its  chief  point 
of  attack  upon  the  entire  subject  referred  to  its  consideration. 

Section  7.  ]\Iature  reflection  has  brought  the  commit- 
tee to  the  conclusion  that  the  conflicts  of  jurisdiction  and 
other  evils  resulting  from  tax  laws  based  upon  the  foregoing 
principles  have  not  been  due  to  inherent  defects  of  the  prin- 
ciples themselves,  but  have  arisen  from  the  illogical  and  in- 
consistent methods  by  which  the  principles  have  frequently 
been  applied.  That  every  person  should  pay  a  direct  tax  to 
the  government  under  which  he  lives,  appears  to  us  perfectly 
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reasonable  and  just;  that  tangible  property  should  be  taxed 
where  located,  is  both  reasonable  and  in  every  way  expedient ; 
and  that  business  may  properly  be  taxed  in  any  jurisdiction 
where  it  is  carried  on,  seems  to  admit  of  no  serious  doubt. 
Moreover,  we  find  in  the  tax  laws  of  other  countries  many 
examples  of  explicit  recognition  of  all  of  these  principles;  so 
that  we  must  conclude  that  both  reason  and  experience  con- 
firm the  underljang  theories  upon  which  the  American  states 
have  based  these  provisions  of  their  tax  laws. 

The  trouble  has  been  that  the  states  have  not  applied  logi- 
cally and  consistently  the  principles  upon  which  they  have  un- 
dertaken to  act.  Under  the  system  of  the  general  property  tax, 
it  was  practically  impossible  for  them  to  do  so.  They  naturally 
and  properly  taxed  tangible  property  wdtliin  their  jurisdic- 
tions on  the  theory  that  such  property  ought  to  be  taxed  at  its 
situs,  and  then  they  sought  to  tax  intangible  property  repre- 
senting interests  in  tangible  property  already  taxed  elsew^here, 
on  the  theorj^  that  such  intangible  property  ought  to  be  taxed 
at  the  domicile  of  the  owner.  By  so  doing,  they  imposed  but 
one  tax  on  property  owned  by  persons  residing  in  the  state 
where  the  property  was  situated,  and  imposed  two  taxes  upon 
a  great  deal  of  property'  the  interests  in  which  were  repre- 
sented by  securities  owned  by  persons  whose  domiciles  were 
not  in  the  state  where  the  tangible  property  had  its  situs." 
In  each  case  the  underl^-ing  theor\'  was  sound,  but  the  methoti 
of  application  resulted  in  unjust  double  taxation  of  interstate 
investments.  The  only  solution  under  the  general  property 
tax  would  be  an  agreement  between  states  by  which  one  tax 
would  be  levied,  presumably  at  the  situs  of  the  property,  and 
the  proceeds  thereof  would  be  divided  in  equitable  proportions 
between  the  state  where  the  property  had  its  situs  and  that  in 
which  the  owner  was  domiciled.  But  such  an  agreement,  be- 
sides presenting  administrative  difficulties,  would  have  been 
practically  impossible  to  secure :  and  therefore  unjust  double 

2  Double  taxation  sometimes  occurs,  of  course,  when  the  persons  Havinfj 
an  interest  in  the  property  live  in  the  state  where  it  is  situated,  as  in  thr 
case  of  mortgages  and  corporation  bonds.  No  attempt  is  made  at  this 
point  to  consider  all  possible  cases  of  unjust  double  taxation,  although 
the  plan  we  propose  provides  a  remedy  for  thom. 
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taxation  has  been  tolerated  because  the  ouly  practicable  alter- 
native seemed  to  be  the  surrender  of  a  claim  which  was  in 
itself  just. 

In  the  attempts  of  the  states  to  make  property  or  income 
taxes  apply  to  all  kinds  of  business  carried  on  within  their 
jurisdiction,  similar  conditions  obtain.  Assuming  that  all 
such  business  ought  to  be  taxed,  it  is  nevertheless  true  that  it 
ought  not  to  be  taxed  by  a  method  which  imposes  two  taxes 
upon  some  enterprises  and  only  one  tax  upon  others.  The 
states  of  domicile  naturally  decline  to  forego  all  their  claims 
with  respect  to  the  property  or  income  concerned,  because 
they  hold  that  the  owners  or  recipients  have  an  obligation 
to  the  governments  under  which  they  live;  the  states  where 
the  business  is  carried  on  with  equal  propriety  assert  their 
right  to  tax,  and  the  result  is  unjust  double  taxation.  Tho 
underlying  theories  of  taxation  are  correct  in  both  cases,  but 
the  method  of  application  is  seriously  defective. 

Section  8.  It  is  the  opinion  of  the  committee  that  the  only 
method  of  reconciling  these  conflicting  claims  of  the  states  is 
the  adoption  of  a  diversified  system  of  taxation  which  recc^- 
nizes  fully  the  three  principles  above  mentioned  and  provides 
a  method  by  which,  without  formal  agreement  among  the 
states,  these  principles  may  be  logically  and  consistently  ap- 
plied. We  propose,  therefore,  a  personal  tax  which  shall  be 
levied  consistently  upon  the  principle  of  taxing  every  one  at 
his  place  of  domicile  for  the  support  of  the  government  under 
which  he  lives ;  a  property'  tax  upon  tangible  property,  levied 
objectively  where  such  property  has  its  situs  and  without 
regard  to  ownership  or  personal  conditions ;  and  finally,  for 
such  states  as  desire  to  tax  business,  a  business  tax  which  shall 
be  leaded  upon  all  business  carried  on  within  the  jurisdiction 
of  the  authority  levying  such  tax.  By  this  method  we  believe 
it  is  possible  to  satisfy  everj^  legitimate  claim  of  every  state 
without  imposing  unequal  and  unjust  double  taxation  upon 
any  class  of  income,  property,  or  business.  "We  propose,  in 
other  words,  nothing  more  than  to  ask  the  states  to  apply 
logically  and  consistently  the  principles  that  today  underlie 
the  greater  part  of  their  tax  laws.  By  so  doing  we  are  recom- 
mending action  along  the  line  of  least  resistance,  and  for  our 
28 
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proposals  Ave  fiiid  many  precedents  in  the  legislation  of  this 
and  of  other  countries. 

Section  9.  Such  a  diversified  system  of  taxation  as  we 
recommend  will  not  only  reconcile  the  conflicting  claims  of 
the  states,  it  will  also  facilitate  greatly  a  proper  classification 
of  the  objects  upon  which  taxation  falls.  One  of  the  greatest 
evils  of  the  general  property  tax  has  been  that  it  has  been 
lexded  upon  different  classes  of  property  without  regard  to 
differences  in  the  nature  and  taxable  ability  of  such  classes, 
or  to  the  different  degrees  in  which  they  benefit  from  public 
expenditure.  This  is  a  commonplace  to  all  students  of  the 
subject,  and  is  sufficiently  set  forth  in  the  publications  of  the 
National  Tax  Association.  The  Association  has  long  been 
committed  to  the  proper  classification  of  the  subjects  of  taxa- 
tion, and  the  conferences  held  under  its  auspices  have  re- 
peatedly endorsed  the  principle  of  classification.  So  far,  in- 
deed, as  the  principle  is  concerned,  we  believe  that  a  general 
agreement  upon  this  point  may  be  taken  for  granted,  and  that 
the  only  profitable  topic  for  discussion  is,  and  for  some  time 
has  been,  that  of  the  proper  method  of  classification.  We  find 
it  unnecessary,  therefore,  to  dwell  further  upon  the  need  of 
classifying  the  subjects  of  taxation. 

It  is  important,  however,  to  point  out  that  the  plan  we 
recommend  goes  far  toward  securing  a  proper  classification  of 
the  subjects  of  taxation.  The  personal  income  tax  will  reach 
every  kind  of  taxable  income,  and  will  make  it  unnecessary  to 
attempt  to  levy  any  tax  upon  intangible  property,  thus  elim- 
inating the  most  serious  difficulty  connected  with  property 
taxation.  The  property  tax  will  be  applicable  to  every  form 
of  tangible  property  that  any  state  wishes  to  tax ;  and  admits 
of  being  levied  upon  such  property  uniformly,  or  of  being 
levied  under  a  proper  classification  such  as  we  shall  hereafter 
suggest.  And  finally,  the  business  tax,  since  it  will  be  levied 
purely  as  a  business  tax  and  not  as  a  part  of  a  personal  in- 
come tax  or  a  property  tax,  can  be  readily  adjusted  in  such  a 
manner  as  the  needs  of  business  and  the  situation  of  every 
state  may  require. 

Section  10.  The  plan  which  the  committee  recommends  is, 
therefore,   fundamentally  a   plan  intended   to  reconcile  the 
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conflicting  interests  of  the  states,  and  to  facilitate  the  proper 
classification  of  the  subjects  of  taxation.  It  involves  nothing 
new  in  principle,  and  merely  requires  the  logical  application 
of  principles  already  recognized  by  the  tax  laws  of  many 
states.  It  will  bring  about  a  full  and  adequate  taxation  of 
income,  property,  and  business,  and  will  produce  as  much 
revenue  as  the  state  and  local  governments  can  expect  to  de- 
rive from  these  sources.  Finally,  it  encounters  no  insuper- 
able constitutional  difficulties,  and  certainly  will  require  no 
more  changes  in  state  constitutions  than  any  other  plan  that 
would  be  adequate  to  the  needs  of  the  case. 

III.  The  Proposed  Personal  Income  Tax 

Section  11.  The  first  decision  reached  by  the  committee 
was  that  in  the  proposed  model  system  of  state  and  local  tax- 
ation there  should  be  a  personal  tax  levied  with  the  exclusive 
view  of  carrying  out  the  principle  that  every  person  having 
taxable  ability  should  pay  a  direct  tax  to  the  government 
under  which  he  is  domiciled.  There  appeared  to  he  four 
forms  of  personal  taxation  which  have  been  employed  for  this 
purpose. 

The  first  of  these  is  the  poll  tax.  It  is  evident,  however, 
from  the  nature  of  the  case  that  this  tax  would  be  utterly  in- 
adequate to  accomplish  the  object  in  view,  even  if  levied  at 
graduated  rates,  as  has  sometimes  been  done  in  other  coun- 
tries. It  would  be  so  unequal  and  so  far  inferior  to  the  other 
forms  of  personal  taxation  that  it  cannot  be  deemed  worthy  of 
serious  consideration.  Whether,  as  a  supplement  to  an  ade- 
quate system  of  personal  taxation,  it  might  be  desirable  to 
retain  the  poll  tax  as  a  means  of  insuring  some  contribution 
from  people  owning  no  property  and  having  small  incomes, 
the  committee  preferred  not  to  consider  in  this  report.  It  has 
been  our  desire  to  confine  ourselves  to  main  issues,  and  not  to 
undertake  to  solve  every  minor  problem  of  taxation.  We. 
therefore,  say  nothing  about  the  poll  tax,  except  that  it  is  in- 
adequate for  the  purpose  that  we  have  in  view,  and  cannot  be 
recommended  as  an  important  element  in  any  system  of  state 
and  local  taxation. 

The  second  method  of  imposing  the  personal  tax  would  be 
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to  levy  a  tax  upon  every  maji  's  net  fortune,  that  is,  upon  the 
total  of  Ms  assets  in  excess  of  his  liabilities,  Avithout  exemption 
of  any  kind  of  asset  or  exclusion  of  any  liability.  This  would 
mean  a  general  property  tax,  but  a  net  property  tax  such  as 
is  found  in  some  countries  in  Europe.  It  would  be  a  tax 
levied  not  upon  property  as  such,  but  upon  net  fortune  as  a 
measure  of  the  citizen's  personal  liability  to  contribute  to  the 
government  under  which  he  is  domiciled.  It  would  be  entirely 
distinct  from  any  tax  that  might  be  levied  objectively  upon 
property,  as  property,  at  the  place  of  its  situs,  and  would 
have  to  be  levied  exclusively  upon  the  property  owner  at  his 
place  of  domicile.  It  would  necessarily  be  levied  at  a  mod- 
erate rate,  perhaps  $3  per  $1000,  which  would  correspond 
approximately  to  a  six  per  cent  income  tax  upon  investments 
yielding  five  per  cent.  Although  precedents  may  be  found  in 
other  countries  for  such  a  personal  tax  levied  upon  net  for- 
tunes, the  committee  has  concluded  that  it  is  not  to  be  recom- 
mended for  adoption  in  the  United  States.  Such  a  tax  would 
raise  the  difficult  constitutional  question  of  the  right  of  a  state 
to  levy  a  tax  even  upon  the  net  fortune  of  a  citizen  if  that 
fortune  included  tangible  property  located  in  another  com- 
monwealth. It  is,  furthermore,  foreign  to  American  experi- 
ence, and  would  certainly  not  lead  us  along  the  line  of  least 
resistance.  Since  the  coming  of  the  federal  income  tax,  it  is 
obvious  that  it  is  easier  for  the  states,  and  more  convenient  foi' 
tlie  taxpayers,  to  adopt  income  rather  than  net  fortune  as  the 
measure  of  the  obligation  of  the  citizen  to  contribute  to  the 
government  under  which  he  lives. 

The  third  method  of  personal  taxation  is  what  may  be 
called  a  presumptive  income  tax,  that  is,  a  tax  levied  upon 
persons  according  to  certain  extenaal  indicia  which  are  taken 
to  be  satisfactory  measures  of  taxable  ability.  House  rent  is 
the  index  commonly  used  in  such  presumptive  income  taxes, 
and  a  tax  on  rentals  has  been  proposed  in  times  past  by  special 
commissions  in  Massachusetts  and  New  York.  Such  a  tax 
would  be  comparatively  easy  to  administer,  and  would  raise 
no  difficult  constitutional  questions.  It  would  undoubtedly  be 
better  than  an  income  tax'  or  a  tax  on  net  fortunes  if  those 
taxes  were  badlv  administered.    But  the  amount  that  a  citizen 
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pays  for  house  rent  is  after  all  such  a  very  imperfect  and  in- 
adequate indication  of  his  income  or  fortune  that  the  com- 
mittee is  uuM-illing  to  recommend  it  to  any  state  in  which 
there  is  any  reasonable  expectation  that  conditions  are,  or 
may  presently  become,  favorable  for  the  introduction  of  a 
better  form  of  personal  tax.  It  appears  that  in  France,  where 
the  tax  on  rentals  has  been  in  continuous  operation  since  the 
Revolution,  there  is  so  little  correspondence  betAveen  house 
rents  and  taxable  ability  that  in  the  greater  part  of  the  com- 
munes the  taxing  officials  disregard  to  a  greater  or  less  extent 
the  letter  of  the  law,  and  assess  people  according  to  what  they 
appear  able  to  pay.  The  committee  finds,  therefore,  that  the 
tax  on  rentals  is  not  to  be  recommended  except,  perhaps,  as  a 
last  resort  in  states  where  administrative  and  other  conditions 
are  unfavorable  to  the  introduction  of  any  better  form  of  per- 
sonal taxation. 

There  remains  a  fourth  form  of  personal  taxation,  the  per- 
sonal income  tax.  By  this  is  meant  a  tax  levied  upon  persons 
with  respect  to  their  incomes  which  are  taxed  not  objectively 
as  incomes  but  as  elements  determining  the  taxable  ability  of 
the  persons  who  receive  them.  This  tax  is  better  fitted  than 
any  other  to  carry  out  the  principle  that  every  person  having 
taxable  ability  shall  make  a  reasonable  contribution  to  the 
support  of  the  government  under  which  he  lives.  It  is  as  fair 
in  principle  as  any  tax  can  be ;  under  proper  conditions,  it  can 
be  weU  administered  by  an  American  state,  as  Wisconsin  and 
Massachusetts  have  proved ;  it  is  a  foinn  of  taxation  which 
meets  with  popular  favor  at  the  present  time,  and  therefore 
seems  to  offer  the  line  of  least  resistance.  The  committee, 
therefore,  is  of  the  opinion  that  a  personal  income  tax  is  the 
best  method  of  enforcing  the  personal  obligation  of  the  citizen 
for  the  support  of  the  government  under  which  he  lives,  and 
recommends  it  as  a  constituent  part  of  a  model  system  of 
state  and  local  taxation. 

Section  12.  While  it  is  impossible  in  this  report  to  de- 
scribe the  proposed  taxes  in  every  detail,  it  is  essential  that 
the  committee  should  explain  at  least  in  broad  outlines  the 
manner  in  which  these  taxes  should  be  levied.  In  so  doing  it 
will  be  necessary  to  refer  constantly  to  the  general  principles 
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previously  stated,  and  to  adjust  the  details  of  each  tax  iu  such 
a  manner  as  to  enable  it  to  carry  into  effect  logically  and  con- 
sistently the  principle  upon  which  it  is  based. 

Since  the  purpose  of  the  personal  income  tax  is  to  enforce 
the  obligation  of  every  citizen  to  the  government  under  which 
lie  is  domiciled,  it  is  obvious  that  this  tax  must  be  levied  only 
upon  persons  and  in  the  states  where  they  are  domiciled.  It 
is  contrary  to  the  theory  of  the  tax  that  it  should  apply  to  the 
income  from  any  business  as  such,  or  apply  to  the  income  of 
any  property  as  such.  The  tax  should  be  levied  upon  persons 
in  respect  of  their  entire  net  incomes,  and  should  be  collected 
only  from  persons  and  at  places  where  they  are  domiciled.  It 
should  not  be  collected  from  business  concerns,  either  incor- 
porated or  unincorporated,  since  such  action  would  defeat  the 
verj'  purpose  of  the  tax. 

At  first  thought  this  proposal  will  doubtless  seem  objection- 
able to  many,  who  will  ask  why  a  state  should  not  tax  all  in- 
comes derived  from  business  or  property  located  within  its 
jurisdiction,  irrespective  of  whether  the  recipients  are  resi- 
dents or  non-residents.  And  if  the  personal  income  tax  were 
the  only  one  proposed,  the  objection  would  be  well  grounded. 
The  committee,  however,  is  under  the  necessity  of  reconciling 
the  conflicting  claims  of  the  states,  and  of  doing  so  in  a  man- 
ner that  will  avoid  unjust  double  and  triple  taxation  of  inter- 
state business  and  investments.  We,  therefore,  propose  as  the 
only  practicable  remedy  a  system  which  comprises  three  taxes, 
each  of  which  is  designed  to  satisfy  fully  and  fairly  the  legit- 
imate claims  of  our  several  states.  We  are  elsewhere  provid- 
ing methods  by  which  property  will  be  taxed  where  located 
and  business  will  be  taxed  where  it  is  carried  on.  At  this 
point,  we  are  dealing  exclusively  with  a  personal  tax  designed 
to  enforce  the  right  of  our  states  to  tax  all  persons  domiciled 
within  their  jurisdictions;  and  we  are  merely  insisting  that, 
in  enforcing  this  claim,  the  states  shall  act  consistently,  and 
shall  confine  personal  taxation  to  persons  and  attempt  to  levy 
it  only  at  the  place  of  domicile.  If  the  personal  income  tax  is 
levied  in  any  other  way,  it  will  simply  reproduce  and  per- 
petuate the  old  evil  of  unjust  double  taxation  of  interstate 
property  and  interstate  business. 
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The  second  detailed  recommendation  we  have  to  make  is 
that  the  personal  income  tax  shall  be  leaded  in  respect  of  the 
citizen's  entire  income  from  all  sources.  Under  existing  con- 
stitutional limitations,  of  course,  interest  upon  the  bonds  of 
the  United  States  and  the  salaries  of  federal  officials  cannot 
be  taxed  by  the  states,  but  we  recommend  that  all  other  sources 
of  income  be  subject  to  the  income  tax  without  exception  or 
qualification.  AVe  are  aware  that,  under  the  unreasonable 
and  unworkable  requirements  of  the  general  property  tax,  it 
has  appeared  desirable  in  times  past  to  exempt  state  and 
local  bonds  from  taxation,  to  exempt  real  estate  mortgages, 
and  to  grant  various  other  exemptions.  All  such  exemptions 
are  inconsistent  with  the  theory  of  the  tax  we  here  propose, 
and  should  be  discontinued  as  rapidly  as  the  circumstances  of 
each  case  permit.  Against  the  policy  which  led  to  these  ex- 
emptions under  the  general  property  tax  we  here  offer  no 
criticism.  But  we  are  now  dealing  with  a  tax  which  is  de- 
signed to  be  a  part  of  a  new  system  of  taxation,  and  it  is  evi- 
dent that  none  of  the  considerations  which  led  to  the  exemp- 
tions created  under  the  general  property  tax  are  applicable  to 
a  personal  income  tax  levied  upon  the  principle  we  here  ad- 
vocate. The  personal  obligation  of  the  citizen  to  contribute 
to  the  support  of  the  government  under  which  he  lives  should 
not  be  affected  by  the  form  his  investments  take,  and  to 
exempt  any  form  of  investment  can  only  bring  about  an  un- 
equal, and  therefore  an  unjust  distribution  of  this  tax.  Our 
reasoning  applies,  of  course,  to  the  exemption  which  agencies 
of  the  federal  government  now  enjoy.  But  that  is  a  matter 
which  is  beyond  the  control  of  the  states,  and  for  the  pur- 
poses of  this  report  it  will  be  considered  a  fixed  datum  which 
must  be  accepted.^ 

Our  third  specific  recommendation  is  that  the  personal  in- 
come tax  should  be  levied  upon  net  income  defined  substan- 

3  We  here  follow  the  view  that  has  long  prevailed  concerning  existing 
restrictions  on  the  taxing  power  of  the  states.  In  two  recent  eases  (Peel- 
V.  Lowe  and  Z7.  S.  Glue  Co.  v.  Oalc  Creel: ,  247  U.  S.)  the  court  has  devel- 
oped a  doctrine  which  may  justify  the  belief  that  a  net  income  tax,  levied 
ux>on  state  officials  along  with  all  other  persons,  with  respect  to  their  en- 
tire net  incomes,  might  not  be  held  to  be  a  tax  upon  agencies  of  the 
federal  government,  and  therefore  forbidden  by  federal  decisions. 
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tiallj'  as  a  good  accountant  -would  determine  it.  We  subiuit 
no  formal  definition  at  this  time,  and  content  ourselves  with 
referring  to  the  provisions  of  the  Wisconsin  and  the  Massa- 
chusetts income  taxes.  Our  recommendation  means  that 
operating  expenses  and  interest  on  indebtedness  must  be  de- 
ducted, but  we  wish  to  call  attention  to  the  fact  that  the  issue 
by  the  federal  government  of  large  amounts  of  bonds  wliicli 
are  exempt  from  local  taxation  will  make  it  necessary  for  the 
states  to  limit  the  interest  deduction  to  an  amount  propor- 
tional to  the  income  which  the  taxpayer  derives  from  taxable 
sources.  This  would  mean  that  if  a  person  derives  half  of 
his  income  from  taxable  sources  and  one-half  from  tax-exempt 
federal  bonds,  he  should  be  permitted  to  deduct  but  one-half 
of  the  interest  that  he  pays  upon  his  indebtedness.  Any  other 
procedure  will  tend  to  make  the  personal  income  tax  a  farce  in 
many  cases  and  will  give  occasion  for  legitimate  complaint. 

The  fourth  recommendation  relates  to  the  exemption  of 
small  incomes.  The  committee  believes  that  the  amount  of  in- 
come exempted  from  the  personal  income  tax  should  not  ex- 
ceed $600  for  a  single  person  and  $1200  for  a  husband  and 
wiie,  with  a  further  exemption  of  $200  for  each  dependent 
up  to  a  number  not  to  exceed  three.  This  would  give  us  a 
maximum  exemption  of  $1,800  for  a  family  consisting  of  hus- 
band, wife,  and  three  children  or  other  dependents.  We  rec- 
ognize, however,  that  conditions  may  well  differ  in  various 
states,  and  have  decided  to  make  no  specific  recommendations 
about  the  amount  of  the  exemptions  granted  to  persons  hav- 
ing small  incomes.  We  limit  ourselves  to  the  above  statement 
of  the  maximum  exemptions  that  should  be  granted  and  the 
further  observation  that,  under  a  democratic  form  of  govern- 
ment, it  is  desirable  to  exempt  as  few  people  as  possible  from 
the  necessity  of  making  a  direct  personal  contribution  toward 
support  of  the  state.'* 

Our  fifth  recommendation  is  that  the  rate  of  the  income  tax 
shall  be  the  same  for  all  kinds  of  income,  that  is,  that  it  shall 
not  be  differentiated  according  to  the  sources  from  which  in- 

*  For  administrative  convenience  we  recommend  that,  in  order  to  mini- 
mize the  number  of  very  small  tax  bills,  no  person  liable  to  pay  an  income 
fax  shall  be  assessed  for  less  than  $1.00. 
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come  is  derived.  If  the  tax  stood  by  itself,  a  strong  ar^ment 
could  be  made  for  imposing  a  higher  rate  upon  funded  than 
upon  unfunded  incomes.  But  the  tax  is,  in  fact,  designed  to 
be  part  of  a  system  of  taxation  in  which  there  will  be  a  tax 
upon  tangible  property.  Under  this  system  there  \vill  be 
heavier  taxation  of  the  sources  from  which  funded  incomes 
are  derived ;  and  there  will,  therefore,  be  little  if  any  ground 
for  attempting  to  differentiate  the  rates  of  the  personal  income 
tax.  Such  differentiation,  furthermore,  Avould  greatly  com- 
plicate the  administration  of  the  tax,  and  would  lead  to  numer- 
ous difficulties.  Upon  all  accounts,  therefore,  we  recommend 
that  there  shall  be  no  differentiation  of  the  rate. 

In  the  sixth  place,  we  recommend  that  the  rates  of  taxation 
shall  be  progressive,  the  progression  depending  upon  the 
amount  of  the  taxpayer's  net  income.  Concerning  the  precise 
schedule  of  rates,  we  offer  certain  general  recommendations. 
The  lowest  rate  should  not  be  less  than  one  per  cent,  and 
under  present  conditions  we  regard  it  as  inexpedient  for  any 
state  to  impose  a  rate  higher  than  six  per  cent.  The  classes 
of  taxable  income  to  which  the  various  rates  apply  need  not 
be  smaller  than  $1000,  and  probably  should  not  be  larger. 
It  results  from  what  has  been  said  that  if  the  exemption  to  i 
single  person  be  placed  at  $600,  we  would  recommend  a  tax  of 
one  per  cent  upon  any  amount  of  income  between  $600  and 
$1600 ;  a  tax  of  two  per  cent  upon  any  amount  of  income  be- 
tween $1600  and  $2600;  a  tax  of  three  per  cent  upon  any 
amount  of  income  between  $2600  and  $3600 ;  a  tax  of  four  per 
cent  upon  any  amount  of  income  between  $3600  and  $4600 ; 
a  tax  of  five  per  cent  upon  any  amount  of  income  between 
$4600  and  $5600 ;  and  a  tax  of  six  per  cent  upon  all  income  in 
excess  of  $5600.  We  present  these  figures  merely  for  the  pur- 
]>ose  of  illustrating  our  preferences,  and  make  no  definite 
recommendation  except  that  the  rates  of  the  personal  income 
tax  should  be  moderate,  and  should  be,  as  nearly  as  practi- 
cable, uniform  throughout  the  United  States. 

Our  seventh  suggestion  concerns  the  administration  of  the 
proposed  tax.  No  argument  can  be  needed  by  the  National 
Tax  Association  to  support  our  recommendation  that  the  ad- 
ministration of  the  personal  income  tax  should  be  placed  in 
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the  hands  of  state  officials.  This  we  regard  as  an  indispens- 
able condition  for  the  successful  operation  of  any  state  income 
tax,  and  we  should  be  disinclined  to  recommend  the  adoption 
of  an  income  tax  by  any  commonwealth  that  is  unwilling  to 
turn  over  its  administration  to  a  well  organized  and  properly 
equipped  state  department.  Local  administration  of  an  in- 
come tax  has  never  worked  well,  and  in  our  opinion,  never 
can  operate  satisfactorily.  It  is  obvious,  finally,  that  a  state 
tax  commission,  or  commissioner,  is  the  proper  agent  to  ad 
minister  the  proposed  tax ;  and  we  desire  to  record  our  belief 
that  satisfactory'  results  are  hardly  to  be  expected  if  the  ad- 
ministration is  turned  over  to  any  other  state  officials.  Upon 
this  whole  question  of  administration,  which  is  of  the  most 
\'ital  importance,  we  are  fortunate  in  being  able  to  rely  upon 
the  authority  of  the  opinions  repeatedly  expressed  by  the  con- 
ferences of  the  National  Tax  Association.  We  are  glad  also 
to  point  to  the  experience  of  Wisconsin  and  Massachusetts. 

Our  eighth  recommendation  is  that  the  personal  income  tax 
be  collected  from  taxpayers,  upon  the  basis  of  strictly  enforced 
and  controlled  returns,  and  without  any  attempt  to  collect  it 
at  the  source.  Upon  this  point  there  might  have  been  doubt 
several  years  ago.  But  the  experience  of  Wisconsin  an<3 
Massachusetts  shows  conclusively  that,  with  good  administra- 
tion, a  reasonable  tax  upon  incomes  can  be  collected  in  the 
manner  we  have  recommended,  with  the  general  cooperation 
of  the  taxpayers  and  with  the  minimum  amount  of  evasion. 
Collection  at  source  presents  serious  administrative  difficulties, 
imposes  unwarranted  burdens  upon  third  parties  in  respect  of 
transactions  which  strictly  concern  only  the  taxpayers  and  the 
government,  and  not  infrequently  tends  to  shift  the  burden 
of  the  tax  to  the  wrong  shoulders.  What  we  seek  is  a  personal 
tax  which  shall  not  be  shifted  and  shall  bring  home  to  the  tax- 
payer, in  the  most  direct  possible  form,  his  personal  obligation 
for  the  support  of  the  government  under  which  he  lives.  Col- 
lection at  the  source  is  plainly  inconsistent  with  the  purpose 
of  such  a  tax.  We  recommend,  however,  that  in  certain  cases 
information  at  the  source  be  required  as  is  now  done  under 
the  Massachusetts  and  Wisconsin  income  taxes.  Such  infor- 
mation is  helpful  to  the  administrative  officials,  and  does  not 
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alter  the  incidence  or  otherwise  affect  injuriously  the  opera- 
tion of  a  personal  income  tax. 

Section  13.  The  only  remaining  point  is  that  of  the  proper 
disposition  of  the  proceeds  of  this  tax.  So  far  as  our  general 
plan  of  taxation  is  concerned,  it  is  immaterial  whether  the 
revenue  from  the  personal  income  tax  is  retained  in  the  state 
treasury,  distributed  to  the  local  political  units,  or  divided 
between  the  state  and  local  governments.  It  is  probable,  fur- 
thermore, that  the  same  solution  may  not  be  advisable  in  everj^ 
state.  If  the  state  should  keep  the  entire  revenue,  then  every 
section  of  the  state  would  benefit  to  the  extent  that  such  reve- 
nue might  reduce  the  direct  state  tax.  Upon  the  other  hand, 
if  the  revenue  from  the  income  tax  is  distributed  wholly  to 
the  local  units,  as  is  now  the  case  in  Massachusetts,  the  light- 
ening of  local  burdens  tends  to  reduce  the  pressure  of  the 
direct  state  tax.  It  seems  probable  that  in  most  cases  a  divi- 
sion of  the  revenue  would  be  considered  preferable;  and  in 
such  cases  we  suggest  that  the  state  governments  might  well 
retain  a  proportion  corresponding  to  the  proportion  which 
state  expenditures  bear  to  the  total  of  the  state  and  local  ex- 
penditures, and  that  the  same  principle  should  apply  in  deter- 
mining the  share  received  by  each  of  the  subordinate  political 
units.  Thus  in  case  state  expenditures  amount  to  one-fifth  of 
the  total,  county  expenditures  to  two-fifths,  and  municipal 
expenditures  to  two-fifths,  the  state  should  receive  one-fifth  of 
the  revenue  from  the  income  tax,  the  counties  two-fifths,  and 
the  municipalities  two-fifths.  Whether  distribution  to  the 
local  units  should  be  made  upon  the  basis  of  the  amount  of  tax 
collected  in  each  unit,  or  whether  the  tax  should  be  distributed 
upon  some  other  basis,  is  also  immaterial  to  our  general  plan 
of  taxation.  In  states  where  domiciliary  changes  occurring 
under  the  general  property  tax  have  not  produced  an  unnat- 
ural concentration  of  wealth  in  certain  localities,  it  will  prob- 
ably be  best  to  distribute  the  revenue  according  to  the  domi- 
cile of  the  taxpayers.  But  where,  as  in  Massachusetts,  under 
the  operation  of  the  general  property  tax,  wealth  has  been 
greatly  concentrated  in  a  few  localities,  such  a  method  of 
distribution  is  obviously  impossible  and  some  other  method 
must  be  found.    In  such  a  case,  the  income  tax  revenue  might 
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be  utilized  for  a  state  school  fund,  or  might  be  distributed 
among  the  localities  according  to  the  proportions  in  which 
they  are  required  to  contribute  to  the  direct  state  tax.  Since 
this  entire  question  of  distribution  must  be  so  largely  affected 
by  local  conditions,  the  committee  prefers  to  do  no  more  than 
to  offer  these  general  suggestions. 

IV.    The  Proposed  Property  Tax 

Section  14.  The  second  part  of  the  tax  system  proposed  by 
the  committee  is  a  tax  upon  tangible  property,  levied  exclu- 
sively at  the  place  where  such  property  is  located.  By  this 
means  the  several  states  will  be  able  to  satisfy  adequately  and 
fairh'  their  just  claims  in  respect  of  property  enjoying  pro- 
tection and  other  benefits  under  their  laws. 

Concerning  this  tax.  it  will  be  observed,  Ave  recommend  that 
it  be  confined  to  tangible  property-,  and  that  intangible  prop- 
erty of  all  descriptions  be  exempt  from  taxation  as  property. 
All  attempts  to  reach  such  property  under  the  general  prop- 
erty tax  have  in  the  past  proved  failures,  and  in  our  opinion, 
with  the  rates  of  taxation  now  prevailing  in  the  several  states, 
will  always  fail  to  accomplish  the  desired  end.  Moreover,  they 
necessarily  invoh'e  a  large  amount  of  unjust  multiple  taxation 
which  we  can  see  no  way  of  avoiding  under  the  property  tax." 
We  believe  that  the  personal  income  tax  which  we  have  already 
recommended  will  reach  income  from  intangible  property 
fully  and  fairly  at  the  only  place  where  it  can  be  taxed  with- 
out running  the  risk  of  unjust  double  taxation,  that  is,  at  the 
domicile  of  the  recipient.  With  this  pro^asion  made  for  de- 
riving a  fair  revenue  from  intangible  property,  it  is  obviously 
undesirable  that  the  states  should  continue  to  tax  it  as  prop- 
erty, and  we  therefore  recommend  that,  under  the  proposed 
system,  property  taxation  be  confined  exclusively  to  tangible 
jtroperty. 

•'  As  an  illustration  of  this  we  may  refer  to  the  vast  amount  of  litiga- 
tion, uncertainty,  and  injustice  resulting  from  the  attempt  to  fix  the  situs 
of  intangible  property  and  from  the  recognition  of  a  so-called  "business 
fiitus"  for  intangible  property  which  inevitably  brings  about  unjust 
double  taxation.  This  subject  will  be  further  alluded  to  in  our  discussion 
<if  the  Vnisiness  tax  which  we  think  should  remove  the  cau.se  of  this  diffi- 
fultv. 
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Section  15.  Whether  tangible  property  should  be  taxed  at 
a  uniform  rate  or  should  be  classified  for  taxation,  is  a  ques- 
tion that  requires  careful  consideration  and  one  concerning 
which  there  may  be  difference  of  opinion.  It  is  the  judgment 
of  the  committee,  however,  that  a  distinction  should  be  drawn 
at  least  between  real  estate  and  tangible  personal  property, 
and  that  the  latter  should  receive  a  separate  classification. 
The  reasons  for  this  conclusion  are,  in  the  first  place,  the  diffi- 
cult}- of  enforcing  strictly  a  tax  upon  many  kinds  of  tangible 
personal  property'  at  the  high  rates  of  taxation  which  under 
present  conditions  our  states  commonly  impose  and  must  con- 
tinue to  levy  upon  real  estate.  Tangible  personalty  can  be 
moved  from  one  jurisdiction  to  another,  and  it  frequently  is 
removed  if  taxation  is  considered  excessive.  Moreover,  it  does 
not  occasion  so  much  government  expenditure  as  real  estate, 
and  does  not  bcjiefit  from  many  kinds  of  local  expenditure  to 
the  same  degree  as  the  latter.  Our  opinion  is  confirmed  by 
the  fact  that  in  a  state  like  Wisconsin  an  efficient  state  tax 
commission,  clothed  with  all  necessary-  authority,  has  become 
so  impressed  with  the  difficulty  of  taxing  tangible  personalty 
at  the  same  rate  as  real  estate  that  it  has  recommended  the 
total  exemption  of  this  class  of  property.  Where  the  general 
rate  of  taxation  is  low.  the  difficulties  attending  the  taxation 
of  tangible  personal  property  may  be  less  serious ;  but,  at  the 
commonly  prevailing  rates  of  $1.50  or  $2.00  per  $100,  we  be- 
lieve that  strict  enforcement  of  a  tax  upon  tangible  personalty 
will  continue  to  be  found  most  difficult  and  even  impossible. 

In  our  opinion,  the  rate  of  taxation  upon  tangible  personal 
property  should  not  exceed  $1.00  per  $100.  At  that  rate  it  is 
probable  that,  with  suitable  provision  for  enforcement,  the  tax 
will  yield  not  less  than  is  now  collected  at  the  higher  rates 
usually  applied  to  property  in  general,  and  may  even  yield 
something  more.  Experience  may  show  that  even  a  lower  rate, 
perhaps  $0.80  per  $100.  may  be  preferable;  only  experience 
can  determine  this  point.  For  the  present,  we  content  our- 
selves with  recommending  a  separate  classification  for  tangible 
personalty  with  a  maximum  rate  of  $1.00  per  $100.^ 

« In  the  opinion  of  the  committee,  it  is  desirable  to  exempt  fmni  taxa- 
tion a  certain  minimum  amount  of  tangible  personal  property,  perhaps 
some  such  fig^ures  as  $200  for  an  individual  and  $400  for  a  family. 
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It  is  sometimes  suggested  that  the  remedy  for  excessive 
rates  of  taxation  upon  tangible  personalty  is  not  a  separate 
classification  for  such  property  but  effective  provision  for  a 
full  valuation  of  all  property.  With  such  full  valuation,  it  is 
thought,  the  rate  of  taxation  upon  all  property,  real  and  per- 
sonal, will  be  reduced  to  some  such  figure  as  is  here  recom- 
mended for  tangible  personalty.  In  a  few  states,  like  West 
Virginia  and  Kansas,  this  result  was  actually  secured  some 
years  ago  by  thoroughgoing  revaluations;  but,  with  the  pres- 
ent high  level  of  public  expenditure,  it  cannot  be  attained  in 
the  average  American  state,  and  today  is  hardly  to  be  ex- 
pected anywhere.  We  therefore  see  no  practicable  course  ex- 
cept to  recommend  a  separate  classification  for  tangible  per- 
sonalty, and  this  we  do  in  order  to  make  our  tax  laws  enforc- 
ible  and  to  create  conditions  under  which  all  taxable  property 
shall  be  valued  strictly  in  accordance  with  law. 

Section  16.  At  this  point  it  should  be  remarked  that  the 
imposition  of  a  classified  tax  on  tangible  personal  property 
is  not  a  vital  feature  of  the  general  plan  which  we  recommend. 
Under  our  proposed  system  any  state  desiring  to  do  so  could 
continue  to  tax  tangible  personalty  at  the  same  rate  as  real 
estate  without  violating  any  rule  of  interstate  comity  or  de- 
feating the  general  purpose  of  our  plan.  We  are  here  dealing 
with  a  subject  of  taxation  which  lies  wholly  within  the  juris- 
diction of  the  state  levying  the  tax,  and  no  unjust  or  inconsis- 
tent results  will  develop  if  certain  states  continue  to  tax  tan- 
gible personalty  in  the  same  manner  as  real  estate.  It  should 
also  be  pointed  out  that  our  general  plan  would  not  be 
affected  at  any  vital  point  if  some  states,  like  Wisconsin  and 
New  York,  should  prefer  to  exempt  tangible  personalty  from 
all  taxation.  Here,  again,  it  would  be  whollj'-  a  question  of 
Avhat  a  state  might  prefer  to  do  with  subjects  of  taxation 
lying  within  its  exclusive  jurisdiction.  It  is  true  that  uni- 
formity in  methods  of  dealing  Avith  tangible  personal  prop- 
erty is  desirable,  and  diversity  will  produce  certain  incon- 
veniences and  difficulties ;  but  these,  although  undesirable,  will 
not  be  so  vital  as  to  jeopardize  the  success  of  our  plan,  and 
will  not  involve  any  questions  of  interstate  comity. 

Section  17.     The  next  recommendation  we  make  is  that 


STATE  AND  LOCAL  TAXATION  447 

xmifoiinity  in  the  methods  of  taxing  tangible  personal  prop- 
erty is  extremely  desirable,  and  that  every  possible  effort 
should  be  made  to  this  end.  A  uniform  tax  date  throughou"* 
each  state,  and  even  throughout  the  United  States,  is  obviously 
to  be  desired.  Uniform  methods  of  valuation  can  in  many 
cases  be  worked  out.  Our  committee  has  not  the  information 
needed  to  enable  us  to  make  definite  recommendations  along 
these  lines,  but  believes  that  practical  results  can  be  readily 
secured  by  committees  of  tax  officials  appointed  by  the  Na- 
tional Tax  Association. 

Section  18.  Our  next  observation  concerning  the  taxation 
of  tangible  property  is  that  effective  administration  is  indis- 
pensable. Under  purely  local  administration  there  never  has 
been,  and  probably  never  "will  be,  a  satisfactory  assessment 
except  here  and  there  in  a  few  progressive  localities.  Th<j 
primary  work  of  assessment  wdll,  of  course,  continue  to  be 
done  by  local  authorities;  but  it  is  essential  that  such  work 
should  be  supervised,  and  where  necessary  controlled,  by  a 
competent  state  tax  commission  or  tax  commissioner.  To  this 
subject  we  shall  hereafter  recur. 

Section  19.  In  the  taxation  of  property  under  the  plan 
proposed,  certain  special  problems  will  be  encountered.  Pub- 
lic service  corporations,  for  example,  are  now  frequently  taxed 
by  methods  different  from  those  applied  to  other  classes  of 
property,  and  must  doubtless  continue  to  be  so  taxed.  Our 
plan,  strictly  applied,  would  require  that  only  the  tangible 
property  of  such  corporations  should  be  subject  to  taxation, 
and  that  the  taxation  of  gross  receipts  and  the  ad  valorem 
taxation  of  corporations  as  going  concerns  should  be  aban- 
doned. But  such  radical  changes  are  not  necessary,  provided 
that  existing  methods  are  adapted  to  the  general  plan  of  taxa- 
tion here  outlined  and  certain  adjustments  are  made  in  con- 
nection with  the  business  tax  which  we  herewith  recommend. 
Uniformity  of  method,  as  we  all  know,  is  not  necessary  in 
order  to  secure  substantial  equality  in  taxation,  and  all  that 
can  be  required  of  any  proposed  system  is  that  it  shall  pro- 
duce substantial  equality  in  its  net  results. 

We,  therefore,  do  not  recommend  that  either  the  taxation 
of  gross  receipts  or  the  ad  valorem  taxation  of  public  service 
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corporations  as  going  concerns  shall  be  discontinued  wherever 
these  methods  are  in  successful  operation.  But  we  are  obliged 
to  point  out  that  in  many,  and  perhaps  most,  cases  the  amount 
of  such  taxation  should  be  reduced  or  else  that  relief  should 
be  given  to  public  service  corporations  in  connection  with  tlie 
business  tax.  When  public  service  corporations  are  assessed 
as  going  concerns,  it  is  e\adent  that  they  are  more  heavily 
taxed  than  other  business  enterprises  which  are  subject  to 
taxation  merely  upon  their  property,  considered  as  property, 
and  without  reference  to  their  value  as  going  concerns.  When 
a  corporate-excess  tax  is  applied  to  all  corporations,  equalit}' 
may  then  be  secured  between  public  service  corporations  and 
other  incorporated  companies ;  but  it  Ls  evident  that  unincor- 
porated concerns  escape  with  a  lighter  tax  than  successful 
corporations  are  required  to  pay. 

It  seems  clear  to  the  committee  that  when  public  service 
corporations  are  assessed  under  an  ad  valorem  system  as  going 
concerns,  while  other  kinds  of  business  are  not,  they  are  today 
discriminated  against,  and  will  be  under  our  proposed  system 
unless  relief  is  given  at  some  other  point.  The  system  we  pro- 
pose enables  us  to  recommend  such  relief.  We  propose  that, 
in  addition  to  the  personal  income  tax  and  to  the  tax  upon 
tangible  property,  there  shall  be  a  business  tax  as  hereafter 
outlined.  Wherever  public  service  or  other  corporations  may 
continue  to  be  taxed  as  going  concerns  by  a  method  which 
involves  the  taxation  of  what  is  commonly-  called  the  corporate 
excess,  or  the  good  will,  of  such  companies,  we  recommend 
either  that  they  be  wholly  relieved  of  the  business  tax,  or  that 
the  rate  of  such  tax  be  reduced  to  a  figure  that  will  fairly 
offset  the  extra  burden  of  taxation  imposed  upon  them  by  the 
property  tax. 

In  the  taxation  of  gross  receipts  a  similar  adjustment  is 
necessary  wherever  such  taxation  is  in  lieu  of,  and  is  substan- 
tially equivalent  to,  the  taxation  that  would  otherwise  be  im- 
posed under  an  ad  valorem  tax  upon  corporations  as  going 
concerns.  Concerning  the  comparative  merits  of  the  tax  on 
gross  receipts  and  ad  valorem  taxation,  it  is  unnecessary'  for 
us  to  express  any  opinion.  We  should  probably  be  disinclined 
to  recommend  a  change  in  the  taxes  on  gross  receipts  now 
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levied  bj''  such,  states  as  JMinnesota,  California,  or  Connecticut ; 
and  we  should  be  equally  disinclined  to  recommend  a  change 
in  the  ad  valorem  system  now  in  successful  operation  in  a  state 
like  Wisconsin.  Diversity  of  method  is  not  inconsistent  with 
real  equality  in  taxation,  and  at  this  point  we  content  our- 
selves with  a  mere  expression  of  our  approval  of  the  conclu- 
sions reached  some  years  ago  by  the  committee  appointed  by 
the  National  Tax  Association  to  consider  the  Taxation  of 
Public  Service  Corporations.^ 

The  recommendations  which  we  make  concerning  public 
service  corporations  are  equally  applicable  to  other  classes  of 
incorporated  companies.  Our  proposed  system  uniformly  ap- 
plied would  require  that  stockholders  and  bondholders  pay  a 
personal  income  tax  upon  their  interest  and  dividends,  that 
the  corporation  be  taxed  upon  its  tangible  property,  and  that 
finally  the  corporation  pay  a  business  tax  in  any  locality 
where  its  operations  are  carried  on.  But  it  will  not  be  incon- 
sistent with  the  general  plan  if  particular  states  prefer  to 
continue  other  methods  of  taxing  the  property  of  corpora- 
tions, provided  that  they  make  the  adjustment  we  have  rec- 
ommended in  connection  with  the  business  tax.  It  would 
merely  serve  to  divert  attention  from  the  general  plan  we 
recommend  if  we  undertook  at  this  time  a  detailed  examina- 
tion of  the  merits  and  demerits  of  the  various  methods  now 
employed  in  the  taxation  of  business  corporations. 

Section  20.  In  the  taxation  of  national  banks  a  special 
complication  arises  on  account  of  the  limitations  imposeil 
by  the  federal  statute  which  now  controls  the  taxation  of 
shares  of  the  capital  stock  of  these  institutions.  The  re- 
sult, as  we  all  know,  is  that  at  present  the  states  are  con- 
fined to  the  taxation  of  all  banks,  state  and  national,  by 
a  single  method.  It  is  also  a  fact  that,  when  bank  shares 
are  taxed  upon  their  full  value  at  the  prevailing  local 
rates  of  taxation,  they  are  taxed  more  heavily  than  most  other 
classes  of  property  under  the  property  tax.  The  solution  of 
the  difficulty  is  not  easy  to  find,  and  the  committee  has  not 
attempted  to  provide  one.    For  the  purpose  of  this  report,  we 

T  Proceedings  of  the  National  Tax  Association,  VII,  372-383. 
29 
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prefer  to  call  attention  to  the  situation,  and  to  recommend 
that  the  National  Tax  Association  appoint  a  special  committee 
to  work  out  a  plan  of  taxing  banking  institutions  in  a  manner 
consistent  with  the  general  scheme  of  taxation  here  outlined. 

Section  21.  Mines  and  other  mineral  properties  also  pre- 
sent peculiar  difficulties  arising  from  the  nature  of  the  mining 
business.  In  the  time  at  its  disposal,  the  committee  has  been 
unable  to  consider,  except  in  a  general  way,  the  subject  of  the 
taxation  of  mines,  and  only  a  few  of  its  members  are  qualified 
to  deal  with  the  subject.  "We  are  agreed  that  mines  should 
pay,  under  whatever  method  may  be  adopted,  a  tax  commen- 
surate with  that  paid  by  other  real  estate  in  the  same  taxing 
district.  But  further  than  this  we  are  unable  to  go  at  this 
time.  In  view  of  the  peculiar  nature  of  the  industry,  we  are 
of  the  opinion  that  the  subject  of  mining  taxation  should  be 
considered  by  a  special  committee  appointed  by  the  National 
Tax  Association,  and  we  so  recommend.^ 

Section  22.  Forests  as  well  as  mines  present  peculiar  prob- 
lems which  seem  to  us  to  need  consideration  by  a  committee 
possessing  special  qualifications  for  the  task.  We  are  of  the 
opinion  that  no  special  favors  should  be  extended  to  owners 
of  forest  lands;  but  we  are  impressed  by  the  fact  that  many 
students  of  the  subject  are  of  the  opinion  that  an  annual 
property  tax  discriminates  against  forest  properties,  and  dis- 
courages the  adoption  of  rational  forestry  practice.  We  are 
unwilling  to  express  any  opinion  upon  this  subject;  and  we 
therefore  recommend  that  the  National  Tax  Association  ap- 
point a  special  committee  to  investigate  the  subject  of  the 
taxation  of  forests. 

These  are  the  principal  problems  to  which  the  committee 
desires  to  call  attention.  Doubtless  there  are  others,  connected 
with  the  taxation  of  ships,  of  machinery,  and  perhaps  of  mer- 
chandise, which  may  weU  require  further  study  by  special 
committees;  but  concerning  them  we  make  no  recommenda- 
tions at  this  time. 

8  Acting  on  this  recommendation  of  the  committee,  the  executive  com- 
mittee of  the  National  Tax  Association  has  authorized  the  appointment 
of  a  special  committee  to  investigate  the  subject  of  the  taxation  of  mines 
and  other  mineral  properties. 
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V.    The  Proposed  Business  Tax 

Section  23.  If  it  had  been  possible  to  reconcile  in  a  satis- 
factory manner  the  legitimate  claims  of  the  several  states  of 
the  American  Union  without  recommending,  in  addition  to 
the  income  and  property  taxes,  a  separate  tax  upon  business, 
the  committee  would  have  preferred  to  do  so.  But  we  find 
that  many  states  are  now  levying  what  are  in  name  or  in  fact 
business  taxes,  upon  the  theory  that  they  have  a  right  to  levy 
taxes  upon  business  done  within  their  jurisdiction.  This  claim 
appears  to  us  to  be  reasonable,  and  we  find  no  other  method 
of  satisfying  it  that  is  consistent  with  interstate  comity,  except 
that  of  levying  a  properly  constituted  business  tax  as  a  part 
of  the  proposed  system.  Perhaps  the  decisive  consideration 
in  the  minds  of  the  committee  is  that  the  income  taxes  which 
are  now  being  introduced  in  a  number  of  the  states  generally 
combine  the  idea  of  personal  with  that  of  business  taxation  in 
a  manner  which,  if  it  continues  and  is  extended,  will  neces- 
sarily result  in  a  large  amount  of  unjust  double  taxation. 
These  income  taxes  are  imposed  upon  residents,  on  the  theory 
that  a  citizen  owes  a  personal  obligation  to  the  government 
under  which  he  lives ;  and  they  are  also  imposed  upon  incomes 
earned  within  the  states  by  non-resident  individuals  and  cor- 
porations, upon  the  theory  that  since  the  business  is  carried 
on  there  the  income  from  the  business  is  properly  subject  to 
taxation.  The  result  is  in  many  instances  a  new  form  of  un- 
just double  taxation  of  interstate  industries  and  investments, 
which  is  likely  to  increase  unless  a  suitable  remedy  is  found. ^ 

9  The  difficulty  is  only  partly  remedied  by  provisions  for  taxing  in  any 
state  where  business  is  carried  on  only  a  proportionate  part  of  such  busi- 
ness. If  a  resident  of  one  state  receives  dividends  from  shares  of  a  cor- 
poration which  owns  a  plant  in  a  second  state  and  carries  on  business  in 
a  third  where  it  is  subject  to  taxation  upon  an  amount  of  income  corres- 
ponding to  the  business  transacted  in  that  state,  the  stockholder's  divi- 
dends will  be  taxable  in  the  first  state  under  the  theory  of  personal  taxa- 
tion, the  property  and  part  of  the  corporation's  income  will  be  taxed  in 
the  second  state  under  the  general  property  tax,  and  a  part  of  the  income 
will  be  taxable  in  the  third  state;  whereas,  if  the  stockholder  had  lived 
in  the  state  where  the  plant  was  located  and  the  corporation  had  done  all 
its  business  in  that  state,  only  one  tax  would  have  been  levied  in  respect 
of  the  corporation 's  income. 
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The  committee  is  also  influenced  bj'  the  fact  that  the  many 
taxes  now  imposed  upon  business,  in  the  form  of  licenses  or 
otherwise,  by  various  states  are  an  important  factor  in  the 
whole  problem  of  state  and  local  taxation,  which  has  usually 
been  neglected,  or  even  ignored,  in  discussions  of  the  subject. 
These  taxes  are  frequently  illogical  in  their  structure,  and  un- 
equal and  vexatious  in  their  practical  operation.  No  plan  of 
state  and  local  taxation  can  possibly  ignore  their  existence, 
since  there  is  no  likelihood  that  the  states  will  surrender  the 
right  to  tax  business  carried  on  ^dthin  their  jurisdictions. 
Viewing  the  matter  from  this  angle,  therefore,  we  are  con- 
vinced that  a  properly  constituted  business  tax  must  be  in- 
eluded  in  our  proposed  system  of  taxation.  To  those  who 
may  be  inclined  to  question  the  wisdom  of  adding  a  business 
tax  to  the  proposed  combination  of  income  and  property  taxes, 
we  suggest  that  the  committee  is  not  recommending  anything 
novel  to  American  experience,  but  is  merely  proposing  to  reor- 
ganize upon  a  rational  and  equal  basis  a  form  of  taxation  that 
is  now  prevalent  in  many  of  our  states  and  is  not  likely  to  be 
abandoned  except  for  some  better  form  of  business  taxation. 

It  may  be  well  to  add  also  that  for  such  a  combination  of 
income,  property,  and  business  taxes  there  are  precedents  in 
the  legislation  of  other  countries.  The  original  French  system 
of  direct  taxation  established  by  the  Constituent  Assembly 
provided  for  a  personal  tax,  which  was  regarded  as  a  substi- 
tute for  an  income  tax,  a  tax  upon  land  and  buildings,  and  a 
tax  upon  business.  Other  taxes  were  subsequently  added  to 
the  original  system,  but  the  three  taxes  just  mentioned  have 
continued  down  to  the  present  day.  In  the  principal  German 
states  an  income  tax  has  been  combined  with  taxes  levied  upon 
land,  buildings,  and  business,  in  a  manner  similar  in  principle 
though  not  in  its  application,  to  the  system  of  direct  taxation 
established  in  France  in  1791.  There  is,  therefore,  no  lack  of 
precedents  for  the  recommendation  which  the  committee  has 
made. 

Section  24.  In  the  taxation  of  business  various  methods 
may  be  employed.  The  tax  may  be  levied  in  the  form  of  a 
license  or  as  an  ordinary  tax.  Its  amount,  if  not  a  fixed  sum, 
may  be  determined  with  reference  to  the  net  income  of  a  busi- 
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ness  enterprise,  the  gross  receipts,  the  rental  value  of  the 
premises  occupied,  the  size  of  the  town  or  city  in  which  the 
establishment  is  located,  the  number  of  emploj'ees  or  the  num- 
ber of  machines  in  use,  or,  finally,  the  amount  of  raw  materials 
used  by  a  manufacturing  enterprise  or  the  amount  of  goods 
purchased  by  a  mercantile  concern.  In  some  cases,  as  that  of 
the  French  business  tax,  a  number  of  these  elements  are  taken 
into  account  in  determining  the  amount  of  a  taxpayer's  con- 
tribution. Generally  considered,  the  various  methods  resolve 
themselves  into  three :  first,  the  imposition  of  a  tax  of  fixed 
amount ;  second,  the  levj^  of  a  tax  upon  net  income ;  and  third, 
the  adoption  of  various  external  indicia,  such  as  gross  receipts, 
rentals,  and  the  like,  which  are  considered  to  be  approximately 
fair  indications  of  the  profits  of  a  business. 

It  is  evident  that  a  tax  of  fi:xed  amount,  such  as  is  often 
imposed  by  license  taxes,  even  though  the  amount  may  yarx 
for  different  trades  and  occupations,  cannot,  on  account  of  its 
inequality,  be  recommended  as  an  adequate  method  of  taxing 
business.  In  connection  with  licenses  imposed  upon  certain 
occupations  chiefly  for  the  purpose  of  police  regulation,  a 
charge  of  fixed  amount  may  be  entirely  wise  and  unobjection- 
able. But  the  case  is  very  different  with  a  tax  levied  with  a 
view  of  obtaining  revenue. 

External  indicia  of  business  profits  may  be  adopted  as  the 
basis  of  a  system  of  business  taxation  with  very  tolerable  re- 
sults. They  produce  a  certain  amount  of  inequality,  since 
none  of  the  indicia  can  lead  to  anything  but  a  very  rough  ap- 
proximation of  business  profits.  A  combination  of  several 
indicia,  such  as  gross  receipts,  rental  values  of  premises  occu- 
pied, and  the  number  of  employees,  might,  together  with  a 
proper  classification  of  occupations  and  a  carefully  adjusted 
schedule  of  rates,  result  in  a  form  of  business  taxation  that 
would  operate  as  well  as,  let  us  say,  the  French  business  tax. 
But  administrative  difficulties  multiply  as  the  basis  of  taxa- 
tion is  made  more  complicated,  so  that  ultimately  a  point  is 
reached  where  such  a  system  becomes  less  convenient  and  in 
some  ways  more  troublesome  than  a  system  which  at  the  start 
adopts  net  income  as  its  basis. 

Section  25.     The  committee  has  come  to  the  conclusion. 
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therefore,  that  the  proposed  business  tax  should,  except  in 
certain  cases,  be  levied  upon  the  net  income  derived  from 
business  carried  on  within  the  state  levying  the  tax.  Prior  to 
the  coming  of  the  federal  income  tax,  it  would  probably  have 
been  unwise  and  impracticable  to  adopt  net  income  as  the  basis 
of  business  taxation.  But  today  every  business  concern  of 
any  considerable  size  is  obliged  to  make  a  return  of  its  net 
income  to  the  federal  government;  and  it  is,  therefore,  both 
practicable  and  convenient  to  impose  a  business  tax  upon  net 
income.  This  will  involve,  of  course,  in  the  case  of  interstate 
concerns,  the  determination  of  the  proportion  of  the  income 
derived  from  business  carried  on  in  each  state.  But  there  are 
practicable  methods  of  making  such  a  determination,  so  that 
no  serious  difficult}^  need  arise  at  this  point.  With  proper 
administration,  we  believe  that  a  tax  thus  levied  upon  net  in- 
come will  be  so  far  superior  to  any  tax  levied  according  to 
external  indicia  of  business  profits  that  there  can  be  no  doubt 
concerning  the  advisability  of  adopting  it. 

There  may,  however,  be  certain  cases  in  which  an  exception 
should  be  made  to  the  general  rule.  Concerns  so  small  as  to  be 
exempt  from  the  federal  income  tax  might  be  taxed  upon  their 
gross  receipts,  their  gross  purchases,  or  the  rental  value  of  the 
premises  occupied,  with  the  provision  that  the  tax  in  no  case 
should  be  less  than  a  certain  minimum  amount,  perhaps  $2.00. 
In  any  case  where  the  apportionment  of  net  income  from  an 
interstate  business  is  peculiarly  difficult,  it  may  be  that  an 
adequate  tax  upon  gross  receipts  within  the  state  should  be 
substituted  for  a  tax  upon  the  net  income.  The  desire  to 
secure  equality  should  not  lead  us  to  adopt  a  Procrustean 
method,  which  permits  of  no  adjustment  to  meet  special  cases. 
But  we  believe  that  only  genuinely  exceptional  cases  require 
any  departure  from  the  general  rule,  and  suggest  that  the 
burden  of  proof  rests  very  decidedly  upon  anyone  who  asks 
for  exceptional  treatment. 

Section  26.  Obviously  the  rate  of  the  business  tax  should 
be  proportional  and  not  progressive.  Neither  the  absolute 
amount  of  the  net  income  nor  the  relation  it  bears  to  the  in- 
vested capital  have  any  bearing  upon  the  question  of  how 
much  a  business  concern  should  pay  for  the  benefits  it  derives 
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from  the  goyemment  under  which  it  carries  on  its  business. 
A  concern  which  invests  a  large  capital,  and  therefore  earns  a 
large  income,  cannot  be  assumed  to  benefit  more  than  in 
direct  proportion  to  the  size  of  its  investment  or  the  amount 
of  its  income ;  while  the  relation  of  the  income  to  the  invested 
capital  is  an  indication  of  the  success  with  which  the  biisiness 
has  been  managed  rather  than  the  amount  of  public  ser%ace 
which  it  has  received.  ^Moreover,  in  practice,  graduation  of 
rates  will  produce  difficulties  which  are  bound  to  react  un- 
favorably upon  the  general  administration  of  the  law,  since  it 
will  produce  in  many  cases  absurd  results  which  cannot  be 
remedied  except  by  the  arbitrary  discretionary  action  of  the 
tax  officials. 

The  actual  rate  of  the  tax  should  be  moderate.  Where  the 
business  requires  the  employment  of  a  substantial  amount  of 
tangible  property,  the  business  tax  will  be  in  addition  to  a  tax 
paid  upon  that  property ;  and  in  cases  where  the  business  em- 
ploys little  or  no  property  in  a  particular  locality,  it  is  evident 
that  the  concern  is  making  but  comparatively  small  demands 
upon  the  services  of  the  government.  One  per  cent  of  the  net 
income  derived  from  business  done  in  the  locality  would  be  a 
very  light  tax;  and  we  believe  that,  in  general,  a  tax  of  2 
per  cent  of  such  income  would  be  adequate.  Exceptional  con- 
ditions in  particular  states  may  justify  higher  rates,  but  we 
believe  that  the  rates  in  no  case  should  exceed  5  per  cent, 
and  that  verj^  exceptional  conditions  would  be  required  to 
justify  such  a  high  rate  for  a  business  tax  levied  as  a  part  of 
such  a  system  as  we  propose. 

Section  27.  It  seems  clear  to  us  that  the  administration  of 
a  business  tax  must  be  placed  in  the  hands  of  the  state  tax 
commission  or  tax  commissioner.  All  the  considerations  which 
make  it  desirable  that  the  personal  income  tax  should  be  ad- 
ministered bj"  state  rather  than  by  local  officials  apply  with 
equal  force  to  a  business  tax  levied  upon  net  income;  while 
there  is  the  further  fact  that,  if  the  state  administers  the  per- 
sonal income  tax,  it  can  administer  the  business  income  tax 
more  conveniently,  economically,  and  efficiently  than  any 
county  or  municipal  authorities.  The  same  is  true  of  any  tax 
that  may  be  levied  in  exceptional  cases  upon  gross  receipts  in 
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lieu  of  net  iueome.  Upon  the  other  hand,  taxes  levied  in  ex- 
ceptional cases  upon  the  basis  of  rental  values,  or  levied  in 
fixed  amount  upon  particular  occupations  requiring  special 
police  regulation,  may  be  left  to  local  administration. 

Section  28.  The  proceeds  of  the  proposed  business  tax  may 
well  be  divided  between  the  state  and  local  authorities  in  due 
proportions.  Our  recommendation  is  that  the  states  retain  a 
proportion  corresponding  to  that  which  state  revenues  or  ex- 
penditures bear  to  the  total  state  and  local  expenditures  or 
revenues,  and  that  the  remainder  should  be  turned  over  to  the 
taxing  district  in  which  business  is  carried  on.  The  details  of 
the  plan  of  distribution  may  well  vary  from  state  to  state,  but 
this  general  rule  seems  to  us  a  satisfactory  general  guide.^'' 

Section  29.  It  goes  without  saying  that  the  business  tax 
we  recommend  is  proposed  as  a  substitute  for  all  existing  busi- 
ness taxes.  The  diversity,  multiplicitj-,  and  inequality  of  the 
existing  taxes  levied  upon  business  by  both  state  and  local 
authorities  in  manj^  commonwealths  have  long  constituted  seri- 
ous evils,  and  the  time  has  certainly  come  when  better  methods 
should  be  adopted.  Unless  the  business  tax  is  imposed  by  a 
single  assessment,  the  revenue  being  distributed  as  we  pro- 
pose, it  is  obvious  that  the  desired  end  will  not  be  accom- 
plished. There  is  great  need  of  a  simple  system,  admitting 
as  few  exceptions  as  possible,  and  uniform  so  far  as  practi- 
cable in  all  of  the  states  which  desire  to  levy  business  taxes. 
There  is  need  also  of  better  administration,  which  can  be 
secured  only  through  state  authorities,  as  we  have  recom- 
mended. "We  are  proposing,  in  fine,  the  adoption  of  a  com- 
paratively simple  and  uniform  system  of  business  taxation  in 
place  of  the  multifarious,  vexatious,  and  frequently  unequal 
methods  now  employed  in  many  of  our  states. 

In  concluding  this  subject,  we  may  point  out  that  under  our 
proposed  system  there  is  no  necessity  that  any  state  which 
prefers  to  dispense  entirely  with  business  taxation,  except 
minor  license  taxes  such  as  are  eveiywhere  imposed  for  police 
purposes,  should  adopt  a  business  tax  if  it  prefers  not  to  do 
so.    It  may  well  be  that  some  states  will  consider  that  a  per- 

1 "  See,  however,  page  44. 
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sonal  income  tax  and  a  tax  levied  upon  tangible  property 
meet  fully  the  needs  of  their  situation,  and  may,  therefore,  be 
reluctant  to  adopt  the  third  proposed  tax.  To  such  we  say 
that  there  is  no  necessity  of  doing  so  if  a  state  is  willing  to  re- 
nounce completely'  the  claim  to  impose  a  tax  upon  business,  as 
business,  simply  because  it  is  carried  on  within  its  jurisdiction. 
A  state  will  do  nothing  opposed  to  interstate  comity,  will  im- 
pose no  unjust  double  taxation,  and  will  not  interfere  with 
any  other  state  which  desires  to  impose  taxes  upon  business, 
if  it  decides  not  to  assert  the  principle  upon  which  the  taxa- 
tion of  business  is  founded.  This  will  mean  necessarih'  that 
non-resident  individuals  and  corporations  employing  little  or 
no  tangible  property  within  its  jurisdiction  but  carrying  on 
business  and  earning  substantial  profits  there,  wiU  not  be  re- 
quired to  contribute  to  the  support  of  its  government.  We 
have  nowhere  asserted  that  it  is  everj'  state's  duty  to  make 
such  persons  or  business  concerns  contribute,  but  have  merely 
recognized  that  it  is  reasonable  for  any  state  to  do  so  if  it  de- 
sires. Our  argument  has  merely  been  that,  if  interstate  comity 
is  to  be  respected  and  unjust  multiple  taxation  avoided,  any 
state  that  taxes  business  must  levy  a  tax  upon  all  business 
done  within  its  limits,  whether  conducted  by  individuals, 
partnerships,  or  corporations,  and  must  not  lew  its  personal 
income  tax  or  its  taxes  upon  property  or  corporate  franchises 
in  such  a  manner  as  to  impose  unequal,  and  therefore  unjust, 
multiple  taxation  upon  interstate  business  and  investments. 
We  have,  in  a  word,  undertaken  to  provide  a  reasonable,  fair, 
and  practicable  method  of  business  taxation  which  any  state 
can  employ  consistently  with  the  rules  of  interstate  comity; 
but  we  have  not  argued  that  every  state  ought  to  adopt  this 
form  of  taxation,  irrespective  of  its  particular  situation  and 
fiscal  needs. 

VI.    Summary  of  the  Proposed  System  op  Taxation 

Section  30.  At  this  point  it  is  desirable  to  consider  as  a 
whole  the  proposed  system  of  taxation.  In  the  first  place,  it 
is  evident  that  this  system  will  satisfy  every  legitimate  claim 
of  any  American  state.  It  provides  that  all  persons  shall  be 
taxed  fairly  and  fully  at  their  place  of  domicile  for  the  per- 


458  NATIONAL  TAX  ASSOCIATION 

sonal  benefits  they  derive  from  the  government.  It  provides 
that  all  tangible  property  which  any  state  may  desire  to  tax 
shall  be  taxed  fully  at  its  situs  for  the  governmental  services 
it  there  receives.  It  eliminates  the  taxation  of  intangible 
property,  as  property,  because  such  taxation  cannot  be  carried 
out  without  a  large  amount  of  unjust  double  taxation.  And, 
finally,  it  provides  a  method  by  which  any  state  which  desires 
to  tax  business  may  do  so  in  a  fair  and  effective  manner.  No 
single  tax  levied  either  on  income  or  property  could  possibly 
satisfy  all  of  these  claims,  unless  all  the  states,  by  formal 
agreement,  should  adopt  a  plan  by  which  one  tax  would  be 
levied  upon  interstate  business  and  investments,  the  proceeds 
of  which  would  be  distributed  in  some  agreed  proportions  be- 
tween the  states  of  domicile,  the  states  where  property  is 
located,  and  the  states  in  which  business  is  carried  on.  Such 
an  agreement  we  believe  it  is  impossible  to  secure;  and  we 
have,  tlierefore,  recommended  three  separate  taxes,  each  of 
which  can  be  levied  in  such  a  manner  as  to  enforce  fully, 
fairly,  and  consistently  the  taxation  of  the  subjects  it  is  in- 
tended to  reach. 

Section  31.  In  the  second  place,  it  is  e\ident  that  the 
combination  of  taxes  we  have  recommended  will  give  better 
results  than  any  one  tax,  however  levied,  which  is  made  to 
yield  the  same  amount  of  revenue.  With  the  best  drawn  law 
and  the  very  best  of  administration,  there  will  always  be  a 
certain  amount  of  inequality  in  the  operation  of  any  tax.  If, 
therefore,  all  the  revenue  needed  is  derived  from  but  one  tax, 
such  inequality  as  inevitably  arises  will  be  concentrated  at  a 
few  points  where  it  cannot  be  mitigated.  But  under  a  system 
by  which  the  same  amount  of  revenue  is  collected  from  sep- 
arate taxes  levied  upon  income,  property,  and  business,  it  is 
clear  that  such  inevitable  inequalities  as  arise  in  the  working 
of  any  one  tax  may  be,  and  to  a  considerable  extent  must  be, 
offset  or  mitigated  by  inequalities  arising  under  the  others. 
By  the  mere  law  of  probability,  it  must  happen  that  the  in- 
equalities arising  under  the  three  separate  taxes  will  not  aU 
be  concentrated  at  the  same  point,  and  that  some  of  them  will 
to  a  certain  extent  compensate  for  others.  This  is  one  of  the 
reasons  why  a  double  system  of  income  and  property  taxation 
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has  worked  well  in  certain  European  countries  and  has  met 
with  increasing  favor  from  students  of  taxation  and  practical 
administrators.  We  regard  this  compensatory  action  of  the 
three  taxes  we  have  recommended  as  an  important  argument 
in  favor  of  our  proposals. 

Section  32.  A  third  point  to  be  emphasized  is  that  the 
system  here  recommended  will  bring  about  heavier  taxation  of 
funded  incomes  than  unfunded,  without  requiring  the  states 
to  undertake  the  very  difficult  task  of  differentiating  the  rates 
of  their  income  taxes.  That  funded  incomes  should  be  more 
heavily  taxed  than  unfunded,  nearly  all  will  agree.  At  the 
same  time,  it  is  certain  that  the  attempt  to  levy  an  income  tax 
at  different  rates  on  different  kinds  of  income  greatly  compli- 
cates the  administration  of  the  tax,  and  raises  difficult  prob- 
lems which  any  one  familiar  with  the  practical  side  of  tax 
administration  would  desire  to  avoid.  But  it  is  evident  that, 
by  combining  a  tax  upon  property  Avith  a  tax  upon  income,  we 
shall  in  effect  impose  heavier  taxation  upon  funded  incomes; 
and  therefore  the  net  result  of  our  tax  system  will  be  to  secure 
differentiation  without  undertaking  the  very  difficult  task  of 
differentiating  the  rates  of  the  income  tax. 

Section  33.  Finally,  the  committee  desires  to  point  out 
that,  although  the  proposed  system  prescribes  certain  lines  of 
action  which  must  be  followed  if  interstate  comity  is  to  be 
observed,  it  admits  of  considerable  elasticity  at  other  points. 
The  personal  income  tax  does,  indeed,  require  definite  rules 
which  cannot  be  violated  without  undesirable  results.  It  must 
be  levied  upon  persons  at  their  place  of  domicile,  and  must 
not  be  levied  upon  the  income  from  property  at  its  situs  or 
the  income  from  business  at  the  place  where  business  opera- 
tions are  carried  on.  The  property  tax,  however,  permits  of 
such  adjustments  in  the  taxation  of  corporations,  mines,  for- 
ests, and  certain  other  things  as  may  be  necessary  to  fit  exist- 
ing taxes  into  the  proposed  system  or  to  improve  existing 
methods  which  may  be  deemed  to  be  unsatisfactory.  The  busi- 
ness tax  also  permits  such  adjustments  as  may  suit  the  condi- 
tions of  different  states.  The  committee  is  obliged  to  insist 
that,  if  such  a  tax  is  levied,  it  should  be  levied  equally  upon 
aU  business  carried  on  within  the  state,  under  whatever  form 
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of  organization  it  is  conducted,  since  this  is  the  only  manner 
by  which  unfair  burdens  on  interstate  business  can  be  avoided. 
But  we  see  no  reason  why  every  state  ought,  from  the  nature 
of  the  case,  to  impose  business  taxes ;  and  while  we  recommend 
a  tax  upon  net  income  as  the  best  form  of  business  tax,  we 
have  pointed  out  that  in  special  cases  taxation  upon  the  basis 
of  external  indicia  may  be  preferable  and  entirely  consistent 
with  our  general  plan  of  taxation. 

Section  34.  A  word  should  be  said  concerning  the  relation 
of  our  plan  to  the  classified  property  tax  which  for  some  years 
has  played  no  unimportant  part  in  discussions  of  state  and 
local  taxation.  It  is  evident  that  the  flat  tax  upon  intangibles, 
which  is  a  part  of  every  classified  property  tax,  is  unnecessary 
under  the  scheme  we  propose.  The  purpose  of  the  tax  on  in- 
tangible property  is  chiefly  to  enforce  the  principle  that  every 
citizen,  no  matter  where  his  investments  are  located,  should 
pay  a  direct  tax  to  the  government  under  which  he  is  domi- 
ciled. It  is  evident  that  this  purpose  is  fulh^  carried  out  by 
the  personal  income  tax  which  we  have  recommended,  and, 
therefore,  we  have  not  recommended  any  tax  on  intangible 
property  as  a  part  of  our  proposed  plan.  With  intangibles 
eliminated  from  the  operation  of  the  property  tax,  we  have 
left  only  the  question  of  how  tangible  property  shall  be 
treated;  and  we  have  recommended  that  tangible  personal 
property  be  separated  from  real  estate  and  made  subject  to  a 
lower  rate  of  taxation.  It  will  be  seen,  therefore,  that,  so  far 
as  tangible  property  is  concerned,  our  plan  is  based  upon  the 
idea  underlying  the  classified  property  tax,  and  that  our  plan 
differs  from  the  latter  chiefly  by  reason  of  the  fact  that  it 
eliminates  wholly  the  taxation  of  intangible  property. 

The  relation  of  existing  state  income  taxes  to  the  proposed 
plan  should  also  be  considered  briefl3\  The  Wisconsin  income 
tax  is  in  part  a  personal  income  tax  like  that  which  we  pro- 
pose, and  in  part  a  tax  upon  business  incomes.  A  part  of  it, 
therefore,  would  find  its  place  naturally  in  our  proposed  per- 
sonal income  tax,  and  the  other  part  could  readily  find  a  place 
in  our  proposed  business  tax.  The  Massachusetts  income  tax 
is  throughout  its  entire  structure  a  personal  tax,  since  it  is  in 
no  case  levied  upon  non-resident  persons  or  interests.     It  is. 
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therefore,  a  proper  nucleus  for  a  personal  income  tax,  but 
fulfils  in  no  respect  the  functions  of  our  proposed  business  tax. 
The  corporation  income  taxes  of  Connecticut,  New  York,  "West 
Virginia,  and  Montana  may  be  classified  as  business  taxes, 
and  with  certain  modifications  can  readily  meet  the  require- 
ments of  our  system.  Some  of  the  other  state  income  taxes, 
which  have  been  modeled  after  the  federal  income  tax,  are 
more  difficult  to  classify  and  \'iolate  some  of  the  principles  we 
have  advocated ;  but  they  at  least  serve  to  establish  the  prin- 
ciple of  state  taxation  of  income,  and  can  be  remodeled  in  a 
manner  conforming  to  the  requirements  of  the  plan  we  pro- 
pose. 

VII.    Tax  Administration 

Section  35.  Since  the  best  tax  laws  will  not  work  satisfac- 
torily if  they  are  badly  administered,  the  committee  desires  to 
submit  some  observations  and  recommendations  concerning 
administration.  It  is  well  known  that  many  of  our  states,  by 
creating  tax  commissions  or  appointing  tax  commissioners, 
have  greatly  improved  the  administration  of  their  laws  in  re- 
cent years ;  but  it  is  also  known  to  all  that,  taking  the  country 
as  a  whole,  there  is  still  need  of  great  improvement  in  tax  ad- 
ministration. "We  have  already  made  several  recommenda- 
tions concerning  the  administration  of  the  particular  taxes 
which  we  have  proposed,  but  we  are  unwilling  to  submit  our 
new  system  without  considering  more  broadly  and  generally 
the  subject  of  administration. 

Section  36.  In  the  United  States  the  assessment  of  prop- 
erty has  always  been  entrusted  to  local  officials,  and  doubtless 
will  continue  to  be  performed  by  local  agencies.  The  local 
assessor,  therefore,  is  a  vitally  important  part  of  our  system 
of  administration ;  and  if  his  work  is  not  well  performed,  no 
mere  process  of  correction  will  ever  bring  about  a  good  assess- 
ment of  property.  We  are  in  complete  agreement  with  the 
conclusions  reached  by  the  committee  appointed  by  the  Na- 
tional Tax  Association  a  few  years  ago  to  consider  the  subject 
of  the  administration  of  tax  laws.^^     Besides  endorsing  the 

11  For  the  report  of  this  committee,  see  Proceedings  of  the  National 
Tax  Association,  IX,  197-207. 
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imdiiigs  of  that  committee,  we  desire  in  this  report  to  make 
the  following  specific  recommendations : 

A.  Assessment  districts  should  be  large  enough  to  justify 
the  employment  of  at  least  one  permanent  official  in  each  such 
district,  who  should  receive  a  salary  sufficient  to  make  it  pos- 
sible for  him  to  give  all  his  time  to  the  work.  Such  permanent 
assessors  should  be  provided  with  well  equipped  offices,  a  suit- 
able number  of  permanent  clerks,  and  such  part-time  assist- 
ants as  may  be  needed  for  a  short  period  in  each  year.  Even 
if  assessments  are  not  made  annually,  there  is  always  enough 
work  of  investigation  and  of  keeping  track  of  new  develop- 
ments to  justify  the  employment  of  a  permanent  force.  At 
present  many  assessment  districts  are  too  small  to  make 
proper  compensation  possible ;  and  the  result  is  that  the  work 
is  done  by  persons  who  cannot  give  to  it  the  time  it  ought  to 
receive  and  seldom  acquire  the  necessary  expert  and  technical 
knowledge.  Manifestly,  the  county  is  a  better  assessment  dis- 
trict than  the  township ;  and,  generally  speaking,  we  may  sug- 
gest that  it  is  undesirable  to  erect  assessment  districts  smaller 
than  a  county,  unless  such  districts  have  a  sufficient  popula- 
tion to  enable  them  to  employ  at  least  one  permanent  assessor 
and  a  suitable  staff. 

B.  Whether  assessors  should  be  appointed  or  elected  is  a 
question  about  Which  there  may  be  room  for  difference  of 
opinion.  The  committee,  however,  favors  strongly  the  method 
of  appointment,  since  it  does  not  believe  that,  other  things 
being  equal,  elective  officials  can  or  will  perform  their  work  as 
efficiently  as  appointive.  Recognizing,  however,  that  there 
may  be  serious  difference  of  opinion  at  this  point,  we  make  ho 
specific  recommendation;  and  content  ourselves  with  recom- 
mending that,  whether  assessors  are  elected  or  appointed,  they 
should  serve  for  a  term  of  at  least  four  years  in  order  that 
there  may  be  reasonable  continuity  in  their  work  and  that 
there  may  be  time  for  their  policies  to  justify  themselves  by 
their  results. 

C.  We  recommend  that  all  assessors,  whether  elected  or 
appointed,  be  subject  to  removal  for  wilful  negligence  or  mal- 
feasance in  office.    This  power  of  removal  should  be  placed  in 
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the  hands  of  the  state  tax  commission,  which  should  be  author- 
ized, either  upon  complaint  or  upon  its  own  motion,  and  after 
hearing  all  parties  in  interest,  to  remove  a  local  assessor  from 
office.  This  power  is  now  given  to  the  tax  commission  in  cer- 
tain states,  and  has  led  to  excellent  results.  Even  though  sel- 
dom exercised,  the  very  existence  of  such  a  power  tends  to 
prevent  many  abuses  and  to  secure  a  more  efficient  adminis- 
tration of  tax  laws. 

Section  37.  That  a  permanent  state  tax  commission,  or  tax 
commissioner,  should  be  established  in  every  state,  is  a  recom- 
mendation which  today  requires  no  argument  to  support  it. 
We  will  merely  say  that  neither  the  system  of  taxation  which 
we  recommend  nor  any  other  can  be  expected  to  give  satisfac- 
tory results  in  states  that  refuse  to  place  in  the  hands  of  some 
permanent  central  authority  the  administration  of  taxes  upon 
incomes  and  inheritances,  the  original  assessment  of  certain 
classes  of  property,  and  general  supervisory  powers  over  the 
assessment  of  all  property  subject  to  local  taxation. 

How  this  central  authority  should  be  constituted  is  natur- 
ally the  next  subject  for  consideration.  We  believe  that  ex- 
perience has  abundantly  proved  that  a  state  board  constituted 
of  ex-officio  members  is  totally  inadequate  for  the  work  in 
hand.  The  members  of  such  a  board  have  other  duties  and 
responsibilities  which  have  first  claim  upon  their  interest  and 
time,  so  that  they  never  become  experts  in  taxation  and  sel- 
dom give  adequate  attention  to  their  work  as  members  of  a 
tax  commission.  In  states  which  are  content  to  vest  in  ex- 
officio  boards  central  control  over  the  administration  of  their 
tax  laws,  we  cannot  expect  satisfactory  results  from  our  pro- 
posed system  of  taxation,  or,  indeed,  from  any  other. 

Whether  a  tax  commission  is  to  be  preferred  to  a  single 
commissioner,  is  a  point  upon  which  there  is  certainly  room 
for  difference  of  opinion.  In  many,  if  not  most,  of  the  states 
that  have  tax  commissions  it  would  have  been  impossible  to 
secure  enactment  of  laws  vesting  in  the  hands  of  a  single  com- 
missioner the  authority  given  to  the  commissions.  Upon  the 
other  hand,  some  states  have  developed  strong  and  efficient  tax 
departments  under  the  authority  of  a  single  commissioner,  and 
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evince  no  desire  to  change  this  arrangement.  It  is  also  true 
that  the  internal  taxes  of  the  United  States  are  collected  by  a 
department  which  has  at  its  head  a  single  commissioner.  The 
committee  believes,  therefore,  that  there  is  no  reason  to  sup- 
pose that  a  commission  is  always  to  be  preferred  to  a  single 
commissioner,  or  that  a  tax  department  with  a  single  head  is 
always  to  be  preferred  to  a  tax  commission;  and  concludes 
that  the  important  thing  is  the  adequacy  of  the  resources  and 
extent  of  the  authority  conferred  upon  the  state  tax  depart- 
ment. 

Where  the  commission  exists,  the  members  should  be  ap- 
pointed, in  classes,  for  terms  of  at  least  six  years.  Provision 
should  be  made  that  all  the  members  of  the  commission  should 
not  belong  to  the  same  political  party,  and  everj^  effort  should 
be  made  to  remove  their  appointment  from  politics.  The  sala- 
ries paid  should  be  adequate  to  secure  men  of  first-class  ability; 
and  removal  from  office  should  be  authorized  only  for  cause 
and  after  due  hearing  of  all  parties  in  ijiterest. 

The  powers  of  the  tax  commission  should  include:  (a)  orig- 
inal assessment  of  all  property  or  business  that  has  a  state- 
wide rather  than  a  local  character,  all  financial  institutions, 
and  public  utility  companies  of  every  description;  ^-  (b)  the 
assessment  of  the  personal  income  tax  and  the  tax  on  business 
incomes  which  we  have  here  recommended,  also  the  adminis- 
tration of  inheritance  taxes  and  any  other  state  transfer 
taxes;  (c)  the  equalization  of  property  assessments  for  the 
purposes  of  state  taxation  and  the  equalization  of  county  as- 
sessments whenever  there  are  different  assessment  districts 
within  a  county;  '■''  (d)  directive  and  supervisory  power  over 

1 2  Certain  other  classes  of  property,  such  as  mines,  may  well  be  included 
in  this  list,  but  we  will  not  undertake  further  specification. 

13  This  recommendation  means,  of  course,  that  there  should  be  no  sep- 
arate state  board  of  equalization.  We  are  aware  that  in  certain  states 
where  there  are  no  tax  commissions  there  are  state  boards  of  equalization 
which  now  possess  some  of  the  functions  of  a  tax  commission,  and  may  at 
any  time  be  clothed  with  other  such  functions.  Such  boards  should  be,  as 
fast  as  possible,  developed  into  competent  tax  commissions  of  the  type 
that  we  recommend.  Whether  they  would  better  retain  their  present 
names  or  be  known  as  tax  commissions,  is  probably  not  a  matter  of  great 
importance ;  but  we  venture  to  express  our  preference  for  the  latter  name. 
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the  assessment  of  property,  including  the  power  to  order  re- 
assessments and,  if  necessary,  to  appoint  appraisers  to  reassess 
any  property  that  local  officials  have  not  assessed  in  accord- 
ance with  the  law;  (e)  power  of  removal,  after  a  hearing,  of 
local  assessors  for  inefficiency  or  misconduct;  (f)  authority  to 
act  as  board  of  appeal  in  such  cases  as  may  be  necessary ;  and 
(g)  authority  to  investigate  the  entire  subject  of  taxation,  and 
to  gather  and  publish  comprehensive  statistics  concerning  all 
matters  of  taxation  and  public  finance. 

Section  38.  The  committee  has  recommended  that  the  pro- 
posed personal  income  and  business  income  taxes  should  be 
administered  by  state  rather  than  local  authorities,  and  in  the 
previous  section  we  have  pointed  out  that  the  state  tax  com- 
mission or  tax  commissioner  should  be  entrusted  with  this 
work.  For  this  purpose  it  is  very^  desirable,  and  even  neces- 
sary if  the  best  results  are  to  be  secured,  that  a  state  should  be 
divided  into  income-tax  assessment  districts  of  convenient  size, 
each  of  which  should  be  placed  in  charge  of  a  district  assessor 
of  incomes,  appointed  by  the  state  tax  commission,  or  tax 
commissioner,  and  directly  responsible  to  the  same  authority. 
The  success  of  the  Wisconsin  and  the  Massachusetts  income 
tax  laws  is  due  in  large  part  to  the  fact  that  the  administra- 
tion was  placed  wholly  in  the  hands  of  the  state  tax  depart- 
ments. But  it  was  due  also,  in  no  small  degree,  to  the  work 
of  the  district  assessors  who  served  the  useful  purpose  of 
bringing  the  administration  of  the  law  home  to  the  people  of 
the  several  districts  and  helpfully  decentralizing  the  work  of 
administration.  In  the  more  populous  states  we  believe  that 
such  a  district  organization  is  necessary  for  the  successful 
operation  of  income  taxes ;  and  we,  therefore,  strongly  recom- 
mend it.  In  the  less  populous  states,  it  may  be  necessary  for 
the  state  tax  department  to  deal  directly  with  all  persons  sub- 
ject to  the  income  tax.  In  all  states,  the  establishment  of  an 
income  tax  bureau  within  tlie  state  tax  department  is  abso- 
lutely essential. 

It  is  obvious  that  district  assessors  of  income  may  be  ad- 
vantageously utilized  in  the  general  superv'isory  work  of  the 
state  tax  commission  or  commissioner.     Wisconsin  now  em- 
ploys district  assessors  of  income  as  supervisors  of  local  as- 
80 
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sessors  within  their  districts,  and  thus  has  established  a  useful 
connecting  link  between  the  state  tax  department  and  the 
local  assessing  boards.  On  other  grounds,  such  an  interme- 
diary between  the  state  and  the  local  taxing  authorities  is 
verj'  desirable;  and  we,  therefore,  point  out  that  tlie  estab- 
lishment of  district  assessors  of  incomes  will  facilitate  greatly 
the  carrying  out  of  the  supervisory  powers  with  which  every 
state  tax  department  ought  to  be  clothed. 

VIII.    The  Inheritance  Tax 

Section  39.  In  this  report  the  committee  has  preferred  to 
make  no  specific  recommendation  concerning  the  taxation  of 
inheritances.  Such  taxes  are  now  in  operation  in  almost  every 
state,  and  it  is  certain  that  they  are  a  permanent  part  of  our 
system  of  taxation.  The  committee  strongly  favors  the  use  of 
the  inheritance  tax  by  the  American  states,  and  is  in  general 
accord  with  the  various  recommendations  which  have  been 
made  from  time  to  time  by  committees  appointed  by  the  Na- 
tional Tax  Association.  "We  have  felt  obUged,  however,  to  de- 
vote our  aitention  principally  to  other  subjects  concerning 
which  there  is  greater  diversity  of  opinion  and  greater  need 
for  thoroughgoing  reforms.  It  is  clear  that  none  of  our  rec- 
ommendations, if  carried  out,  will  interfere  in  any  way  with 
the  levy  of  inheritance  taxes  bj^  the  states ;  and  we  have,  there- 
fore, concluded  that  further  study  of  this  subject  could  prop- 
erly be  left  to  some  other  committee,  or  undertaken  by  our 
committee  in  some  subsequent  year.  Our  decision  is  due  solely 
to  limitations  of  time,  and  does  not  imply  lack  of  appreciation 
of  the  importance  of  the  inheritance  tax  in  any  rational  system 
of  state  taxation. 

IX.   Taxes  upon  Consumption 

Section  40.  Iii  the  course  of  its  deliberations,  the  commit- 
tee has  had  occasion  to  consider  whether,  in  view  of  the  great 
increase  of  state  and  local  expenditures  in  recent  times  and 
the  entrance  of  the  federal  government  into  the  field  of  direct 
taxation  which  had  hitherto  been  utilized  exclusively  by  the 
states,  it  might  be  possible  for  the  states  to  derive  more  reve- 
nue than  in  the  past  from  taxes  levied  upon  consumption. 
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The  taxes  now  levied  by  the  states  upon  automobiles  repre- 
sent the  sort  of  taxes  which  the  committee  has  in  mind.  Taxes 
upon  amusements,  on  non-alcoholic  as  well  as  alcoholic  bev- 
erages, on  hunting  licenses,  and  a  few  other  things,  have  been 
brought  to  our  attention;  but  we  have  decided  to  make  no 
recommendation  upon  the  subject  at  this  time.  It  is  perfectly 
evident  that,  with  the  exception  of  automobiles,  none  of  the 
taxes  which  have  been  suggested  will  ever  be  likely  to  consti- 
tute an  important  source  of  revenue ;  and  we  have  preferred 
to  concentrate  attention  this  year  upon  the  problems  of  chief 
practical  importance.  It  may  well  be,  however,  that  at  some 
future  time  the  National  Tax  Association  will  do  weU  to  ap- 
point a  committee  to  canvass  carefully  the  possibility  of  sup- 
plementing existing  sources  of  state  and  local  revenue  by 
taxes  levied  upon  what  may  be  fairly  classified  as  luxurious 
consumption. 

X.  The  Separation  of  the  Sources  of  State  and  Local 

Revei^ue 

Section  41.  The  proposal  to  separate  the  sources  of  state 
and  local  taxation  has  played  a  sufficiently  important  part  in 
previous  discussions  of  tax  reform  to  justify  a  brief  consid- 
eration of  that  subject.  "We  may  first  observe  that  the  plan 
we  propose  does  not  require  any  separation  whatever  of  the 
sources  of  state  and  local  revenue,  but  that  it  is  not  inconsis- 
tent with  the  adoption  of  a  thoroughgoing  scheme  of  separa- 
tion. Under  our  plan,  it  would  be  possible  for  many  states  to 
raise  from  the  personal  income  tax  a  sufficient  sum  to  defray 
the  entire  expense  of  the  state  government,  so  that  the  taxa- 
tion of  propert}'  could  be  turned  over  wholly  to  the  local 
authorities ;  while  the  revenue  from  the  business  tax,  although 
collected  by  the  state,  could  either  be  retained  by  the  state  or 
distributed  to  the  local  governing  units.  We  refer  to  this  fact 
merely  to  emphasize  our  remark  that  the  plan  we  have  pro- 
posed will  neither  prevent  the  states  from  adopting  the  plan 
of  separation,  if  they  so  desire,  nor  compel  them  to  do  so,  if 
they  prefer  not  to  experiment  with  that  plan. 

The  committee  is  of  the  opinion  that  a  partial  separation  of 
the  sources  of  state  and  local  revenue  is  desirable,  but  that 
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complete  separation,  by  cutting  the  connecting  cord  between 
the  state  and  local  governments,  tends  to  destroy  the  states' 
sense  of  responsibility  in  the  matter  of  local  taxation.  There 
is  no  experience  to  justify  the  belief  that,  if  the  states  turn 
over  to  the  local  governments  independent  sources  of  revenue^ 
and  adopt  the  theory  that  local  taxation  is  an  affair  of  purely 
local  interest,  we  shall  ever  have  a  satisfactory  administration 
of  the  tax  laws  by  local  officials.  Experience  abundantly  shows 
that  such  officials  need  constantly  the  expert  advice,  intelli- 
gent guidance,  and,  when  necessary,  the  effective  control  of  a 
state  tax  commission  composed  of  experts  and  keenly  alive  to 
the  need  of  just  and  efficient  administration  of  tax  laws  by 
local  officials.  Total  separation  of  the  sources  of  state  and 
local  revenue,  at  least  in  the  forms  in  which  it  is  usually  pre- 
sented, seems  to  the  committee  to  be  distinctly  a  backward 
step,  especially  at  this  moment  when  the  need  is  for  greater 
emphasis  upon  state  control  over  the  taxation  of  property  for 
local  purposes.  A  further  difficulty  of  complete  separation  is 
that  the  abolition  of  the  direct  state  tax  upon  property  tends 
to  remove  a  desirable  check  upon  state  expenditures. 

The  committee  believes,  however,  that  a  partial  separation 
of  the  sources  of  state  and  local  revenue  is  desirable.  The  in- 
heritance tax  is  obviously  a  proper  source  of  state  revenue. 
Taxes  upon  insurance  companies  and  upon  automobiles  may 
very  properly  be  allocated  to  the  state  rather  than  the  local 
governments.  Under  special  conditions  it  may  be  better  that 
railroad  taxes  should  be  retained  in  the  treasury  of  the  state 
than  utilized  as  a  source  of  local  revenue.  From  the  taxes 
thus  enumerated,  it  is  obvious  that  states  can,  and  should,  de- 
rive revenues  that  are  independent  of  local  taxation;  but  we 
believe  that  it  is  desirable  that  a  state  tax  on  property  should 
be  retained  as  the  regulator  of  the  state  finances  and  a  re- 
minder to  the  state  of  its  responsibility  for  the  proper  assess- 
ment of  property  in  every  locality  within  its  jurisdiction. 

We  have  recommended  that  a  part  of  the  personal  income 
tax,  corresponding  to  the  proportion  which  state  expenditures 
bear  to  the  total  of  state  and  local  expenditures,  be  allocated 
to  the  state  treasury.  Such  an  arrangement  will  tend  to 
lighten  the  direct  state  tax,  but  will  not  make  such  a  tax  un- 
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iiecessarj\  We  have  pointed  out  that  the  distribution  of  the 
proceeds  of  the  proposed  business  tax  may  well  vary  from 
state  to  state.  "We  here  suggest  that  whether  the  state  should 
be  assigned  a  share  may  well  depend  upon  the  comparative 
revenue  needs  of  the  state  and  the  local  governments.  If  the 
state  tax  is  light,  the  entire  revenue  from  the  business  tax 
may  well  be  assigned  to  the  local  political  units;  and  if  the 
state  tax  is  heavy,  it  would  follow  that  the  state  might  well 
retain  a  share  of  the  business  tax.  Here,  as  elsewhere,  the 
system  we  prapose  permits  of  different  adjustments  to  suit 
the  varying  conditions  of  our  several  states. 

XI.   Amendment  op  State  Constitutions 

Section  42.  As  has  been  repeatedly  set  forth  in  the  publi- 
cations of  the  National  Tax  Association,  it  is  certain  that  no 
important  departures  from  the  system  of  the  general  property 
tax  are  possible  in  many  states  under  constitutional  restric- 
tions which  provide  that  taxation  must  be  uniform,  equal,  and 
proportional.  That  such  constitutional  limitations  have,  in 
fact,  tended  to  secure  neither  uniformity  nor  equality  in  taxa- 
tion, is  also  fully  set  forth  in  the  Proceedings  of  the  annual 
conferences  of  the  National  Tax  Association  and  in  various  re- 
ports of  special  committees.  Upon  this  subject  the  committee 
needs  only  to  say  that  in  states  which  are  now  limited  by  con- 
stitutional restrictions  prescribing  a  uniform  rule  or  method 
of  taxation,  no  satisfactory  adjustment  of  tax  problems  can  be 
reached  until  such  limitations  are  removed,  or  at  least  modi- 
fied. There  may  be  room  for  difference  of  opinion  concerning 
the  form  which  constitutional  amendments  should  take.  Some 
states  have  preferred  to  adopt  amendments  authorizing  spe- 
cific departures  from  the  uniform  rule,  while  others  have 
eliminated  wholly  the  requirement  of  uniformity.  The  com- 
mittee has  concluded  that  it  is  unnecessary  at  this  time  to  say 
more  than  that  the  plan  of  taxation  which  it  recommends  will 
require  no  more,  and  probably  no  less,  amendment  of  state 
constitutions  than  any  other  plan  adequate  to  the  needs  of 
the  case. 

Charles  J.  Bullock,  Chmrnvan, 
Harvard  Universitv 
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September,  1918. 


Charles  V.  Galloway, 

State  Tax  Commissioner  of  Oregon 

Samuel  T.  Howe, 
Kansas  Tax  Commission 

Celsus  p.  Link, 

Colorado  Tax  Commission 

Samuel  Lord, 
Minnesota  Tax  Commission 

Ogden  L.  Mills, 
New  York  City 

Thomas  W.  Page, 

University  of  Virginia 

A.  C.  Rearick, 

Attorney  at  Law,  N.  Y.  City 

W.  L.  Tarbet, 

Illinois  Central  R.  R.  Co. 


I  regard  this  report  as  one  of  the  wisest  and  most  helpful 
statements  ever  published  concerning  the  proper  structure  of 
the  tax  system  of  the  American  state.  It  is  so  admirable  that 
credit  for  its  production  should  be  confined  to  those  who  par- 
ticipated in  its  production.  Pressure  of  work  at  Washington 
made  it  impracticable  for  me  to  do  any  real  work  on  the  report, 
and  for  this  and  other  reasons  I  have  asked  to  have  my  name 
omitted  from  the  list  of  members. — T.  S.  Adams. 

[Adjournment  of  the  Session.] 
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EIGHTH  SESSION,  THURSDAY  AFTERNOON,  JUNE  19,  1919 

Permanent  Chairman  Armson:  I  have  the  pleasure  of 
introducing  as  chairman  of  the  afternoon  session  Mr.  William 
Bailey  of  Utah. 

Chairman  Baii.ey  :  Gentlemen,  it  affords  me  a  lot  of  pleas- 
lu-e  to  preside  over  this  meeting  this  afternoon.  I  have  al- 
ways had  a  great  interest  in  this  institution  and  it  is  very 
gratifying,  particularly  on  this  occasion,  to  see  so  many  pres- 
ent. I  can  see  that  the  association  is  grooving.  It  is  very 
gratifying.  The  fii'st  matter  this  afternoon  will  be  the  report 
of  the  Committee  on  the  Taxation  of  IVIines,  by  Judge  Howe. 


PRELIMINARY  REPORT  OF  THE  COMMITTEE  OF 

THE  NATIONAL  TAX  ASSOCIATION  ON 

MINE  TAXATION 

When  the  Model  Tax  System  committee  of  the  National  Tax 
Association  was  in  session  during  the  last  week  of  January, 
1918,  discussion  developed  the  proposition  that  some  of  the 
subjects  of  taxation  were  so  imjDortant  and  so  difficult  of 
treatment  as  to  require  their  reference  to  conmiittees  for 
special  investigation  and  report,  and  especially  was  it  thought 
that  the  question  of  the  taxation  of  mining  interests  should 
be  handed  to  such  a  committee.  The  executive  committee  of 
the  National  Tax  Association  later  authorized  President  Bul- 
lock to  appoint  a  committee  on  mining. 

It  was  generally  agreed  that  the  American  jMining  Congress 
should  be  represented  on  the  committee.  Some  time  was  con- 
sumed before  President  Bullock  was  able  to  secure  the  names 
of  members  to  represent  the  mining  congress  and  thus  there 
was  delay  in  naming  the  full  membership  of  the  committee. 

On  Jime  24,  1918,  the  President  appointed  as  members  of 
the  committee:  Samuel  T.  Howe  of  Kansas,  Chairman,  C.  P. 
Link  of  Colorado,  C.  M.  Zander  of  Arizona,  and,  Professor 
E.  L.  Bogart,  University  of  Illinois. 

On  September  16,  1918,  the  raembei'^hip  of  the  committee 
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was  completed  by  the  appointmeut,  as  represeutatives  of  the 
Aliniiig  Congress,  of  Judge  A.  Scott  Thompson  of  Oklahoma 
and  Paul  Armitage  of  New  York  City. 

Two  of  the  members  of  the  committee  were  busily  occupied 
in  Washington  in  connection  with  pending  legislation  affecting 
the  mining  interests  of  the  countrj'  and  another  member  was 
also  in  Washington  in  the  service  of  the  government.  The 
other  members  of  the  committee  also  were  much  engaged  witii 
their  state  official  duties,  and  all  in  all,  there  has  not  been 
opportunity  to  ascertain  and  state  fully  the  views  of  all  the 
members  of  the  committee.  Therefore,  only  a  preliminary 
report  can  now  be  made.  In  fact,  the  time  since  the  member- 
ship of  the  committee  was  completed  has  been  too  short  to 
enable  an  agreement  upon  particidar  phases  of  the  subject  to 
be  arrived  at  through  correspondence. 

Any  one  who  is  at  all  conversant  with  the  methods  of  taxing 
nuning  property-,  must  have  reached  the  conclusion  that  there 
is  great  diversity  of  opinion  as  to  what  is  the  best  method  to 
be  applied  in  such  taxation.  The  field  open  to  investigation 
is  very  broad.  The  different  kinds  of  minerals  are  so  varied 
and  their  commercial  values  are  so  differentiated  that  one  of 
the  questions  of  first  importance  to  be  determined  is  whether 
the  subject  can  be  treated  most  profitably  as  an  all-state  pro- 
position or  rather  from  the  standpoint  of  individual  state  local 
interests  and  accompanying  local  institutions  and  antecedents. 
All  kinds  of  minerals  are  not  found  in  any  one  locality,  and 
necessarily,  financial  results  from  operation  are  greatly  varied 
among  mining  fields. 

Obviously  a  primary  subdivision  of  minerals  is  into  me- 
tallic and  non-metallic  classes  and  each  of  these  classes  is 
also  subdivisible.  Apparently  the  first  question  to  be  settled 
is  as  to  what  shall  be  tlie  breadth  of  the  investigation  prelim- 
inary to  the  final  report  of  the  committee. 

Should  the  efforts  of  the  committee  be  directed  solely  to  the 
ascertainment  and  statement  of  certain  general  principles, 
which  should  underlie  the  assessment  of  all  kinds  of  minerals. 
or,  on  the  other  hand,  should  principles  be  suggested  to  govern 
as  to  each  class  of  minerals?  Involved  in  the  question  is  also 
the  bearing  thereon  of  the  modem  movement  toward  the  classi- 
fication of  property  for  tax  purposes. 
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Under  tlie  general  property  tax  system,  attention  must  be 
directed  of  course  to  the  taxation  of  this  kind  of  property  in 
a  relatively  equal  maimer  with  all  other  kinds,  while  under 
the  classified  system,  methods  of  taxation  among  the  classes 
may  be  widely  varied. 

The  National  Tax  Conferences  have  spoken  in  no  uncertain 
voice  in  favor  of  the  classified  property  system  which  is  based 
upon  the  theory  that  property  of  all  kinds  should  be  taxed  ac- 
cording to  its  varying  economic  character  and  condition. 

Verj^  evidently  the  question  is  so  important  and  broad  in 
scope  as  to  require  more  than  a  hasty  investigation  and  report. 
It  Mill  be  veiy  helpful  to  the  committee  if,  at  the  present 
session  of  the  Conference,  brief  time  can  be  allowed  for  the 
consideration  of  the  subject  in  a  general  way,  to  the  end  of 
possibly  getting  utilizable  general  suggestions  from  members 
of  the  Conference.  It  might  be  taken  up  as  a  feature  of  the 
round  table  assignment. 

The  committee  is  not  unmindful  of  the  fact  that  the  ques- 
tion has  heretofore  had  attention  at  more  than  one  National 
Tax  Conference,  but  it  appears  that  the  treatment  of  the  sub- 
ject on  those  occasions,  had  reference  more  particularly  to 
local  policies  and  even  then,  there  was  a  lack  of  harmony 
among  interested  pei*sons  of  different  jurisdictions  having 
some  mining  interests  in  common. 

In  response  to  requests  by  the  chairman  for  suggestions 
from  the  members  of  the  committee  as  to  the  scope  the  investi- 
gation should  take,  the  following  opinions  were  expressed  and 
are  given  as  presenting  the  subject  from  more  than  one 
viewpoint : 

One  member  expressed  himself  briefly  as  follows : 

"I  would  suggest  that  we  first  secure  the  opinions  of  the 
committee  regarding  the  fundamental  principles  of  assess- 
ing mining  property ;  that  is,  whether  the  members  believe 
in  the  exemption  of  mining  property  from  taxation,  as  has 
been  done  in  many  western  states;  whether  they  believe  in 
the  assessment  of  mining  property  at  its  fidl  value  in  the 
same  proportion  as  other  real  estate;  whether  they  believe 
in  special  methods  for  the  assessment  of  mining  property 
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based  upon  tonnage,  gross  or  net  output,  or  something  of 
that  nature. 

"  Personally,  I  believe  in  the  assessment  of  mining  prop- 
erty at  its  actual  value  and  in  the  same  proportion  that 
other  real  estate  is  assessed  in  the  same  taxing  district. 
From  the  expression  of  most  of  our  members  on  this  sub- 
ject, I  imagine  that  the  majority  of  the  mining  committee 
will  agree  that  all  mining  property  should  pay  a  fair  share 
of  taxation  in  proportion  to  other  property.  If  this  is  true, 
we  can  then  report  an  agreement  upon  the  basic  principle, 
and  I  am  inclined  to  believe  there  will  not  be  much  difficulty 
for  the  members  of  the  committee  to  agree  upon  a  report 
dealing  with  the  minor  details  of  assessment." 
Another  member  suggested  general  rules  to  serve  as  a  guide 
in  endeavoring  to  reach  a  solution  of  the  problem  as  follows: 

1.  Mines  should  be  assessed  the  same  as  other  property. 

2.  The  one  difficult  factor  in  the  valuation  of  mines  is 
the  wasting  asset;  other  factors  with  respect  to  all 
mines  are  constant. 

3.  No  just  valuation  can  be  found  without  recognizing 
the  wasting  asset;  otherwise, 

(a)  They  cannot  be  equalized  within  the  class. 

(b)  They  cannot  be  equalized  with  other  classes. 

4.  No  exact  figure  for  the  wasting  asset  can  be  found. 

5.  No  practical  valuation  can  be  had  without  classifying 
and  calculating  the  wasting  asset  for  each  class  as  a 
whole. 

6.  Reduction  works  and  personal  property  should  be  in- 
cluded in  mine  valuation  and  physical  valuation  made 
only,  if  located  iii  different  tax  districts. 

7.  At  all  times  all  factors  should  be  determined  by  same 
methods  used  by  the  industry. 

8.  No  satisfactory  results  can  be  obtained  by  other  than  a 
central  assessing  body. 

Another  member  said : 

"As  I  see  it  there  are  two  general  methods  of  taxing  min- 
eral properties :  One  is  to  tax  the  value  of  the  property  and 
fhe  other  to  tax  the  ovtput. 
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(1)  If  the  former  of  these  two  methods  is  adopted,  the 
first  question  which  presents  itself  is  that  of  the  valu- 
ation of  mineral  property,  for  which  purpose  there  are 
broadly  two  bases : 

(a)  Ad  valorem  assessment  method  used  under  the 
general  property  tax.  This  is  open  to  serious 
objections  as  now  applied,  and  the  objections 
which  obtain  regarding  agricultural  land  or 
real  estate,  would  be  multiplied  many  times  in 
the  case  of  mineral  properties.  These  objec- 
tions might,  however,  be  greatly  minimized  if 
mineral  properties  were  carefully  classified. 
The  usual  division  of  natural  resources  into 
mines  on  the  one  hand  and  oil  and  gas  proper- 
ties on  the  other,  is  of  course,  an  obvious  one, 
but  it  would  seem  that  there  should  be  a 
further  classification  of  mines.  These  might  be 
differentiated  according  to  the  amount  of  risk 
or  speculation  involved  in  their  development. 
There  seems  to  be  a  fundamental  difference  be- 
tween different  kinds  of  mines  as  to  the  cer- 
tainty^ of  returns.  The  coal  mine  is  usually 
prospected  before  development  and  the  tonnage 
is  fairly  definitely  assured,  but  there  is  apt  to 
be  uncertainty  as  to  the  price.  A  metalliferous 
mine,  on  the  other  hand,  exhibits  much  greater 
uncertainty  as  to  tonnage  and  less  as  to  the 
price.  Another  distinction  might  be  necessary 
between  minerals  in  which  foreign  competition 
is  keen  and  those  which  would  not  be  thus 
affected. 

(b)  The  second  method  of  estimating  the  value  of 
a  mineral  property  for  taxation  would  be  to 
detennine  the  present  value  of  the  expected 
future  returns  of  tlie  property,  in  much  the  same 
way  that  mines  are  now  valued  for  purposes  of 
sale.  There  is  no  question  but  that  such  valu- 
ation could  be  made  fairly  and  with  a  close  ap- 
proximation to  accuracy.     Unfortunately,  how- 
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ever,  the  laws  in  most  of  our  states  aud  even  the 
federal  law,  forbid  any  valuation  based  on  re- 
turns, so  that  this  method  seems  ruled  out  in 
advance  in  those  states  in  which  the  unifonnity 
clause  exists  in  the  constitution. 
(2)  The  second  general  method  of  taxation  is  based  on 
output.    Generally-  speaking  this  will  take  one  of  three 
forms;    on    tonnage,    on   gross  proceeds,    or   on    net 
proceeds. 

(a)  The  tonnage  tax  has  the  advantage  of  being 
certain  and  of  providing  local  revenue  when  the 
needs  of  the  local  unit  are  approximately  great- 
est. It  has  the  disadvantage,  however,  that  in 
practice,  it  results  in  inequalities  of  taxation, 
since  the  mines  are  apt  to  be  localized  and  the 
miners  to  have  relatively  small  voting  power. 

(b)  The  tax  on  gross  proceeds.  This  also  has  the 
advantage  of  certainty  and  ease  of  administra- 
tion, but  is  open  to  objection  on  the  ground  that 
it  ignores  the  amount  of  cost  which  may  vary 
greatly  between  different  mines. 

(c)  The  tax  on  net  returns  is  probably  the  most 
equitable  and  the  experience  of  the  federal  gov- 
ernment in  the  administration  of  the  corpor- 
ation income  tax,  seemis  to  indicate  that  it  can 
be  equitably  applied. 

"In  the  working  out  of  an  ideal  system  of  mining  taxa- 
tion, care  w^ould  have  to  be  taken  with  undeveloped  pre 
deposits,  w^hich  should  be  equitably  treated  as  compared 
with  active  mines,  in  order  that  a  rapid  exhaustion  of  our 
mineral  resources  may  be  avoided.     Our  experience  in  forest 
taxation  under  the  general  propery  tax  is  in  point  here. ' ' 
The  foregoing  suggestions  are  included  here  as  a  possible 
inducement  to  the  expression  of  opinions  on  the  subject  by 
members  of  the  conference  outside  of  the  committee  member- 
ship. 

It  is  expected  that  this  conference  will  afford  an  oppor- 
tunity for  a  more  full  and  complete  interchange  of  views 
among  the  members  of  the  committee.     The  committee  feels 
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that  at  this  time  all  that  it  can  do  is  to  submit  this  prelimin- 
ary' report  and  to  request  that  the  committee  be  continued 
in  charge  of  the  investigation. 

Samuel  T.  Howe, 
C.  P.  Link, 
C.  M.  Zander. 

Chairman  Bailey  :  We  full}-  realize,  particularly  we  people 
out  in  the  west,  the  importance  and  the  amount  of  the  work 
that  this  committee  has  to  do.  It  is  readily  understood  that  it 
will  be  necessary  to  retain  this  committee.  The  preliminary 
report  will  necessarily  go  into  the  records  and  the  committee 
will  naturally  be  continued.  I  am  sorry  that  there  are  not 
more  present  this  afternoon  as  the  next  topic  is  one  that  is  very 
important  indeed.  We  have  secured  a  man  who  is  well 
qualified  to  treat  this  subject.  It  is  one  that  is  important 
to  all  of  us — The  Tendencies  and  Results  of  the  Extension 
of  Tax-Exempt  Securities  —  by  Kingman  Nott  Robins  of 
Rochester,  New  York,  who  will  now  treat  that  subject. 


THE  EVILS  OF  TAX  EXEMPTION  AS  APPLIED 
TO  SECURITIES 

EINGMAN   XOTT  ROBINS 
Eoehester,  New  York 

The  scope  of  this  paper  is  limited,  not  onlj'-  by  time  but  by 
the  writer's  approach  to  the  subject  as  a  business  man  with- 
out the  background  of  information  and  study  that  belong 
to  the  tax  expert. 

It  is  not  a  new  question  we  have  to  discuss,  for  the  problem 
of  tax  exemptions  is  as  old  as  taxation  itself ;  but  the  subject 
has  been  brought  to  the  fore  in  the  last  two  years  by  the  abrupt 
increase  in  taxes  and  the  evident  necessity  for  keeping  the 
bases  of  our  taxation  as  broad  as  possible  and  the  incidence 
of  our  taxes  as  equitable  and  economically  sound  as  possible. 

The  evil  of  tax  exemption  heretofore  has  been  chiefly  recog- 
nized in  connection  with  the  general  property  tax.     Twelve 
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billious,  or  121/2  per  cent  of  the  total  real  property  of  the 
United  States,  is  estimated  to  be  exempt.  We  have  no  similar 
fibres  for  personalty,  but  it  is  calculated  that  the  exemptions 
of  personalty  in  New  York  state  under  the  general  property 
tax  exceed  the  total  assessed  value  of  the  realty  in  the  state. 

It  is  true,  of  course  that  these  exemptions  of  personalty  are 
chiefly  due  to  the  practical  impossibilitj"  and  injustice  of  ap- 
plying to  personalty  the  same  rate  as  to  real  estate  and  in  the 
same  proportion.  But  the  fact  remains  that  these  exemptions, 
as  we  have  had  them  for  years,  have  resulted  in  gross  in- 
equality in  tax  incidence  and  in  a  steadily  mounting  tax  bur- 
den on  those  already  bearing  more  than  their  share  of  the  load. 

Even  before  we  encountered  the  extraordinary^  expenses  of 
the  war  period,  it  was  becoming  increasingly  evident  that  the 
mounting  cost  of  government, — federal,  state,  county  and 
municipal, — would  compel  taxation  of  personalty  by  some 
practical,  approximately  equitable  method ;  and  since,  as  Pro- 
fessor Bullock  has  said,  "the  normal  source  of  taxation  is, 
and  always  must  be,  income,"  the  income  ta:x  has  come  to 
be  looked  upon  as  the  most  equitable  and  economically  sound 
method  of  reaching  those  who  have  heretofore  not  been  called 
on  for  their  just  share;  at  least  if  we  calculate  on  the  basis 
of  ' '  ability  to  pay. ' ' 

This  recognition  of  the  income  tax  as  an  increasingly  im- 
portant factor  is  our  scheme  of  taxation  renders  essential  the 
preser\^ation  of  as  broad  a  basis  as  possible  for  this  tax.  To 
that  end  it  is  indispensable  that  exemptions  be  minimized  from 
the  outset.  Without  question,  as  the  burden  of  the  income 
tax  becomes  more  and  more  felt,  and  its  burden  is  regarded  as 
a  permanent  one,  there  will  be  attempts  to  create  exemptions 
not  only  for  the  benefit  of  special  interests  among  the  tax- 
payers, but  even  more  for  the  benefit  of  special  interests  among 
borrowers  on  bonds  and  mortgages,  who  will  hope  to  lower 
their  interest  charges  by  making  their  obligations  free  of  tax. 

Responsibility  for  protection  from  this  abuse  rests  alike  on 
national  and  local  governments,  but  the  federal  government 
has  been  the  outstanding  offender  to  date,  if  we  base  on  con- 
stitutional grounds  only  the  enjoyment  by  state,  county  and 
municipal  obligations  of  exemption  from  the  federal  income 
tax. 
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Apart  from  this  constitutioual  question  affecting  only  this 
class  of  obligations,  exemption  or  non-exemption  of  securities 
issued  by  or  under  the  auspices  of  federal  and  local  govern- 
ments is  purely  a  matter  of  policy;  and  for  that  policy  no 
argument  except  expediency — the  anxiety  to  sell  the  securities 
— has  ever  been  offered,  and  even  the  argument  of  expedience- 
can  be  mathematically  disproved.  As  before  stated,  the 
federal  government  has  been  the  great  offender.  It  might 
have  been  argued  that  during  the  war  it  was  necessary  to 
throw  to  the  winds  aU  considerations  of  economy  and  justice 
in  order  to  float  a  forced  loan,  but  surely  no  such  excuse 
exists  now,  and  no  present  emergency  warrants  such  a  policy, 
condemned  by  all  economists  and  tax  experts.  And  yet,  the 
federal  government  is  going  right  on  exempting  not  only  its 
own  issues  but  a  growing  list  of  securities  for  which  it  acts  as 
sponsor.  Roughly  speaking,  the  list  of  securities  issued  or 
sponsored  by  the  federal  government  includes  government 
bonds,  federal  fanu  loan  bonds  and  joint  stock  land  bank 
bonds,  and  war  finance  corporation  bonds.  If  measures  now 
pending  in  congress  become  law,  there  will  be  added  to  these, 
federal  home  loan  bonds,  federal  personal  credit  bonds  and  tax 
exempt  real  estate  mortgages,  as  provided  by  Senator  Calder's 
bill.  Possibly,  also,  tax  exemption  is  one  of  the  arguments 
in  the  minds  of  those  who  favor  government  sponsorship  of 
railway  securities  and  the  obligations  of  other  utilities.  It  is 
hard  to  say  why  the  manufacturer  and  merchant  should  be 
left  out  of  the  consideration  of  tliese  beneficently  minded 
gentlemen. 

It  is  quite  true  that,  apart  from  the  liberty  bonds  and 
municipal  bonds,  there  is  no  great  volume  of  these  exempt 
securities  outstanding;  but  since  the  pressure  of  the  income 
tax  has  just  begun  to  make  itself  felt,  we  can  safely  assume 
that  the  menace  of  tax  exemption  should  be  regarded  from 
the  standpoint  of  potential  rather  than  present  scope. 

With  this  viewpoint  in  mind,  it  is  truly  alarming  to  sum 
up  the  potentialities  of  existing  and  proposed  partially  and 
wholly  exempt  issues.  The  following  figures  are  approxima- 
tions : 
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Federal  issues,  already 20  billions 

Municipal  and  state  issues  4  billions 

Already  outstanding 24  billions 

Federal   farm  loan   and   joint   stock  land   bank 
bonds,   outstanding  and  to  be  issued  if  they 

supplant  present  private  loans 4  billions 

Federal  home  loan  bonds  2  billions 

War  finance  corporation,  authorized J/^  billion 

In  this  list  uo  mention  is  made  of  the  great  volume  of  tax 
exempt  mortgages  that  the  passage  of  Senator  Calder's  bill 
would  create,  nor  of  the  tax  exempt  issues  proposed  for  the 
federal  personal  credit  banks;  but  the  list  already  includes 
over  30  billions  of  partially  or  wholly  non-taxable  bonds,  and 
that  is  equivalent  to  approximately  40  per  cent  of  the  entire 
national  wealth,  apart  from  real  estate,  in  the  year  1912. 

The  potentialities  of  this  huge  list  are  accentuated  by  the 
progressive  increase  in  federal  and  local  indebtedness,  which 
is  growing  so  much  more  rapidly  than  the  national  wealth  and 
is  thus  creating  tax  exempt  securities  bearing  an  increasing 
ratio  to  the  wealth  of  the  country  and  thus  steadily  under- 
mining the  foundations  of  the  income  tax.  The  debt  of  the 
United  States  government  has,  of  course,  inevitably  grown 
disproportionately  because  of  war  expenses,  the  increase  being 
25  billions  in  six  years.  This  makes  the  annual  interest  bur- 
den alone  equal  to  the  total  revenue  of  the  government  in  the 
last  pre-war  year,  and  equal  to  20  per  cent  of  the  estimated 
annual  increase  in  national  wealth.  It  is  obvious  that  the 
federal  government,  with  the  necessity  of  not  only  paying  in- 
terest on  but  of  amortizing  such  a  debt,  and  with  a  vast  exten- 
sion of  its  governmental  powers  to  provide  for,  will  have  to 
maintain  the  income  tax  rates  at  high  levels. 

The  debt  of  the  local  governments, — state,  county,  city  and 
rural, — increased  113.2  per  cent  in  the  decade  1902 — 1913, 
as  compared  with  an  increase  in  national  wealth  for  the  same 
decade  of  only  75  per  cent.  In  other  words,  the  tax  exempt 
securities  of  these  governments  are  not  only  rapidly  increasing 
but  are  increasing  out  of  all  proportion  to  the  increase  of 
national  wealth. 
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In  contrast  to  this  factor  in  the  undermining  of  the  foun- 
dations of  the  income  tax,  we  find  the  states  rapidly  adopting 
their  own  income  taxes  to  help  carry  the  burden  of  annual 
expenses  which  increased  105.9  per  cent  in  the  decade  of 
1903  to  1913. 

Thus  we  are  confronted  with  a  rapidly  increasing  need  for 
revenue  from  the  income  tax,  combined  with  a  still  more 
rapid  increase  in  securities,  the  income  on  which  is  non-t£ix- 
able.     Two  questions  arise : 

1.  What  will  happen  to  the  revenue  producing  capacity  of 
the  income  tax? 

2.  What  will  happen  to  those  who  must  seek  money  in  the 
market  in  competition  with  these  tax  exempt  securities? 

The  answers  seem  as  obvious  as  the  questions : — 

1.  That  the  basis  of  taxation  will  be  continuously  and  pro- 
gressively narrowed  down  by  the  displacement  of  taxable  se- 
curities by  non-taxable  securities  in  the  hands  of  investors,  and 
that  the  rates  of  taxation  will  have  to  be  maintained  at  un- 
economic levels  to  yield  the  required  revenue. 

2.  That  the  private  corporation  or  individual  seeking  ac- 
commodation in  the  investment  market  will  be  at  an  increas- 
ing disadvantage,  and  wiU  quite  probably  be  forced  to  go 
out  of  business. 

In  appraising  the  probability  of  these  results,  it  should  be 
borne  in  mind  that  we  have  had  only  two  years  of  coexistent 
high  income  taxation  and  tax  exempt  securities,  and  the  effect 
of  the  shifting  process  which  must  result  will  be  progressive 
and  has  been  obscured  up  to  this  time  by  the  abnormal  effect 
of  the  war  on  enterprise  and  the  investment  market. 

This  shifting  process  is  now  making  itself  felt,  which  ac- 
counts for  the  widespread  clamor  for  government  relief  and 
the  privilege  of  tax  exemption  which  we  have  described.  If 
this  privilege  has  been  given  the  farmer  under  the  federal 
farm  loan  act,  why  not  to  us,  is  the  natural  question  of  every 
other  class  in  the  community. 

To  illustrate  the  condition  already  confronting  us,  as  a  result 
of  this  policy  of  exemptions,  I  quote  from  the  testimony  be- 
fore the  New  York  State  Reconstruction  Commission  of  Mr. 
Clarence  H.  Kelsey,  president  of  the  Title  Guarantee  and 
31 
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Trust  Coiupauy  of  New  York : — ' '  What  we  are  trying  to  do  is 
to  get  you  and  congress  to  make  it  worth  while  for  private 
capital  to  finance  building  operations.  Unless  you  make  it 
worth  while,  capital  won't  do  it."  .  .  .  "Investors  are  run- 
ning away  from  mortgages  and  will  continue  to  do  so,  (be- 
cause Government  bonds  just  issued  paying  4%  per  cent,  and 
exempt,  yield  a  larger  return  than  a  5  and  5i^  per  cent  mort- 
gage. "  As  a  result  of  this  and  other  similar  testimony,  Sena- 
tor Calder  of  New  York  introduced  his  bill  exempting  from 
taxation  mortgages  up  to  $40,000. 

This  action,  of  course,  can  be  only  the  beginning  of  similar 
relief  measures  for  other  classes  of  borrowers,  and  we  face 
the  clear-cut  issue : — Shall  we  nullify  the  income  tax  by  this 
indefinite  increase  of  tax  exemptions,  or  shall  we  eliminate 
them  altogether  in  all  subsequent  issues  of  the  federal  govern- 
ment, the  federal  and  joint  stock  land  banks,  the  war  finance 
corporation,  etc.? 

Economists  and  tax  experts  seem  to  be  unanimous  in  their 
declaration  against  tax  exemption,  and  their  answer  to  the 
foregoing  question  would,  therefore,  seem  obvious.  Perhaps, 
for  that  reason,  it  will  be  an  imposition  to  repeat  here  the 
arguments  against  the  policy  of  exemptions,  especially  as  ap- 
plied by  the  federal  government  to  its  own  issues  and  those  for 
which  it  is  sponsor.  Nevertheless,  I  ask  your  permission  to 
summarize  them  as  follows: 

1.  Tax  exemption  is  unscientific  because  it  defeats  its  own 
end  and  nullifies  the  taxing  power  of  the  state.  It  destroys 
the  equitable  working  of  a  graduated  income  tax,  which  has 
come  to  be  generally  recognized  as  the  most  equitable  of  aU 
taxation  in  its  incidence,  for  the  reason  that  those  required 
by  the  income  tax  act  to  pay  the  heaviest  rates  are  the  most 
likely  to  escape  taxation  entirely  by  investing  their  funds  in 
tax  exempt  securities. 

The  appeal  of  the  tax  exempt  security  to  investors  increases 
in  proportion  to  their  tax  burdens: — the  greater  the  burden, 
the  greater  the  appeal.  Inevitably  the  market  price  for  tax 
exempt  securities  is  fixed  by  the  demand  for  them  by  those 
investors  Avho,  by  owning  them  can  escape  the  heaviest  tax  bur- 
dens.    This  market  price  fixed  by  these  investors  is  too  high  to 
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attract  other  investors,  with  the  result  that  the  ownership  of 
tax  exempt  securities  concentrates  in  the  hands  of  those  who 
would  otherwise  pay  the  heaviest  taxes. 

2.  Tax  exemption  is  inexpedient  and  costly  to  the  state 
because  it  shifts  the  burden  from  the  shoulders  of  those  best 
able  to  bear  it,  and  in  so  doing  deprives  the  state  of  revenue 
several  times  as  great  as  the  saving  in  interest  which  the  tax 
exemption  privilege  confers  on  its  beneficiaries. 

If  the  facts  supported  the  contention  made  in  some  quar- 
ters, that  what  is  lost  in  taxes  is  made  up  by  the  saving  in  the 
amount  of  the  rate  of  interest  paid  by  the  borrower,  the  price 
for  tax  exempt  bonds  and  taxable  bonds,  other  things  being 
equal,  would  vary  in  direct  ratio  to  this  apparent  saving.  It 
is  obvious,  from  a  study  of  market  prices  of  such  securities, 
however,  that  this  is  not  the  case.  At  the  present  market, 
the  spread  in  yield  between  the  totally  tax-exempt  first  Liberty 
loan  and  the  non-exempt  issues  is  less  than  1  per  cent,  where- 
as the  saving  in  taxes  to  recipients  of  incomes  in  the  upper 
brackets  under  the  present  revenue  law  amounts  to  at  least 
two-thirds  of  the  total  return  on  the  taxable  bonds.  In  other 
words,  they  get  as  much  net  return  from  the  3i/2  per  cent 
totally  tax  exempt  bonds  as  they  would  from  the  taxable  bonds 
yielding  from  10  to  12  per  cent. 

To  further  illustrate  this  tax-exemption  loss  to  the  state, 
we  find  that  the  spread  in  yield  at  the  present  market  be- 
tween the  totally  tax  exempt  5  per  cent  federal  farm  loan 
bonds  and  similar  securities  not  subsidized  hy  the  federal 
government  by  the  privilege  of  tax  exemption  varies  from  one- 
half  of  one  per  cent  to  one  per  cent,  whereas  the  recipient  of  an 
income  in  the  higher  brackets  of  the  present  law  derives  a  net 
return  from  these  federal  farm  loan  bonds  as  high  as  he  would 
on  taxable  securities  yielding  12  per  cent,  15  per  cent  and 
more. 

Obviously,  the  state  would  save  money  were  it  to  grant  a 
direct  cash  subsidy  to  its  beneficiaries  under  the  federal  farm 
loan  system,  instead  of  granting  this  indirect  subsidy  of  tax 
exemption,  which  is  from  four  to  seven  times  as  great  as  the 
cash  equivalent  of  the  saving  in  interest  enjoyed  by  the  bor- 
rowers under  this  sj'stem.     The  argument  for  t-ax  exemption 
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on  the  ground  of  expediency,  therefore,  seems  transparently 
false. 

3.  Tax  exemption  is  a  dangerous  'policy  from  the  stand- 
point of  both  economic  and  social  statesmanship,  because  it 
fosters  government  monopoly  by  putting  private  enterprise 
at  a  constant  disadvantage.  Tax  exemption,  when  granted 
to  beneficiaries  of  the  government  through  the  agency  of  in- 
stitutions sponsored  by  the  government,  such  as  the  federal 
farm  loan  banks  and  the  proposed  federal  home  loan  banks, 
is  clearly  in  contravention  of  the  Constitution  because  it  is  a 
subsidy  with  special  privilege  to  a  class  in  the  community. 
Even  if  it  were  constitutional,  the  danger  would  remain  for 
the  reason  that  these  institutions,  by  offering  this  subsidy, 
are  in  a  position  to  force  out  of  competition  with  them  all 
private  institutions  not  equally  favored.  Even  though  pri- 
vate agencies  might  be  much  more  economical  and  efficient  in 
operation  these  advantages  would  not  offset  the  subsidy  en- 
joyed by  the  government-sponsored  institutions  and,  poten- 
tially at  least,  the  government  would  monopolize  the  field. 

Tax  exemption,  as  we  find  it  in  this  country  at  the  present 
time,  both  in  practice  and  proposed,  is  one  of  the  most  power- 
ful and  insidious  forces  now  making  for  state  control  of  bank- 
ing and  industry.  In  this  connection,  it  is  interesting  to 
observe  that  in  the  countries  where  state  socialism  has  made 
the  greatest  progress,  control  of  the  banking  resources  has 
been  one  of  the  first  and  most  potent  weapons  in  the  hands  of 
the  state  socialists.  Our  own  federal  government,  by  granting 
the  subsidy  and  special  privilege  of  tax  exemption  only  to 
itself  and  to  institutions  under  its  control,  has  the  power  to 
completely  monopolize  the  financing  of  the  country. 

There  is  an  interesting  confirmation  of  this  argument  in  the 
fact  that  those  responsible  for  the  operation  of  the  federal 
farm  loan  banks  contend  that  without  this  privilege  of  tax 
exemption,  the  system  could  not  succeed,  and  they  are  the 
most  bitterly  opposed  to  the  movement  to  remove  the  tax 
exemption  privilege.  The  natural  conclusion  from  this  op- 
position would  be  that  if  the  federal  institutions  were  placed 
on  an  even  plane  with  the  private  institutions,  they  would 
not  be  able  to  compete  either  in  efficiency  or  rates.     As  a 
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matter  of  public  policy,  it  would  seem  obviously  wise  to  put 
these  public  agencies  on  an  equal  plane  with  private  institu- 
tions, so  that  both  might  be  compared  on  their  merits.  It 
seems  equally  unwise  to  saddle  the  country  with  a  system 
of  government-controlled  institutions  which  are  able  to  mono- 
polize the  business  only  because  of  the  special  privilege  which 
they  enjoy  and  which,  without  this  privilege,  would  not  be 
able  to  continue  business. 

What  has  been  said  of  the  federal  farm  loan  banks  is  equally 
true  of  the  federal  home  loan  banks,  the  personal  credit  banks 
and  other  government  controlled  and  subsidized  institutions 
which  are  proposed  in  impending  measures, 

4,  Tax  exemption  is  virtually  impossihle  because  it  involves 
burning  the  candle  at  both  ends  and,  by  constantly  narrow- 
ing the  basis  of  taxes  and  correspondingly  raising  the  rates, 
finally  extinguishes  the  tax-paying  power  of  the  community. 
Ob\'iously,  the  exemption  from  taxation  of  certain  classes  of 
securities  naturally  leads  to  the  exemption  of  others  until, 
when  all  securities  were  tax  exempt,  we  would  again  be  re- 
duced to  real  estate  as  the  only  basis  of  taxation,  except  for 
taxes  on  service  incomes  and  consumption  taxes.  This  en- 
forced single  tax  on  real  estate  would  unquestionably  result 
in  the  extinguishment  of  the  tax-paying  power  of  real  estate, 
reductio  ad  absurdum. 

It  seems  superfluous  to  re-enforce  these  arguments  in  order 
to  arrive  at  a  conclusion  that  the  only  sane  course  is  for  the 
federal  government  to  remove  all  exemptions  from  all  future 
issues  of  its  o^vn  and  other  institutions  for  which  it  is 
responsible. 

If  this  Association  concurs  in  this  conclusion,  it  might  well 
pass  resolutions  supporting  the  statement  on  the  subject  con- 
tained on  page  14  of  the  report  of  the  committee  to  recom- 
mend a  model  plan  for  state  and  local  taxation,  prepared  for 
the  conference  planned  for  November  12-15,  1918.  as  follows: 

"We  are  aware  that,  under  the  unreasonable  and  unworkable  require- 
ments of  the  general  property  tax,  it  has  appeared  desirable  in  times 
past  to  exempt  state  and  local  bonds  from  taxation,  to  exempt  real  estate 
mortgages  and  to  grant  various  other  exemptions.  All  such  exemptions 
are  inconsistent  with  the  theory  of  the  tax  we  here  propose,  and  sho\ild  be 
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discontinued  as  rapidly  as  the  circumstances  of  each  case  permit.  .  .  . 
The  personal  obligation  of  the  citizen  to  contribute  to  the  support  of  the 
government  under  which  he  lives  should  not  be  affected  by  the  form 
his  investments  take,  and  to  exempt  any  form  of  investment  can  only 
bring  about  an  unequal,  and  therefore  an  unjust  distribution  of  this 
tax.  Our  reasoning  applies,  of  course,  to  the  exemption  which  agencies 
of  the  federal  government  now  enjoy." 

Chairman  Bailey  :  If  there  are  any  questions  upon  this 
paper  or  any  discussion  it  will  now  be  open.  I  should  like 
to  suggest  that  the  subject  that  we  had  before  us  this  morn- 
ing was  most  important  and  I  am  sure  that  very  many  have 
come  to  this  conference  with  the  expectation  of  getting  out 
of  this  subject  all  they  possibly  can.  As  Professor  Bullock 
is  here  this  afternoon,  if  anybody  cares  to  pursue  that  subject 
any  further,  to  ask  any  questions,  they  may  do  so. 

Cdarles  J.  Bullock  of  Massachusetts:  Before  we  get 
diverted  from  the  subject  now  in  hand,  I  would  like  to  make 
a  few  remarks  about  this  very  interesting  and  important  paper 
which  we  have  received.  I  think  comparatively  few  state  and 
local  taxing  officials  reali2;e  how  widespread,  dangerous  and 
insidious  this  exemption  policy  has  become  during  the  last 
ten  years.  There  are  few  worse  things,  few  more  sinister 
developments  in  the  past  fifteen  or  twenty  years,  than  those 
connected  with  the  manufacture  of  different  kinds  of  tax 
exempt  securities.  I  hope  that  there  may  be  further  discus- 
sion of  this  paper  before  we  go  on  to  the  subject  of  the  model 
system  report,  or  any  such  subject,  because  in  some  respects 
it  is  more  important  than  any  other  subject  before  us.  At  this 
very  moment  realty  interests  in  one  of  our  larger  cities,  find- 
ing that  they  have  difficulty  in  getting  money  for  legitimate 
real  estate  operations,  in  competition  with  all  the  various 
attractive  kinds  of  tax  exempt  securities  that  are  being  offered 
to  investors,  are  starting  a  movement,  or  contemplating  start- 
ing a  movement,  to  secure  exemption  of  mortgage  interest  from 
the  federal  income  tax  on  a  scale  somewhat  comparable  to  that 
granted,  under  the  terms  of  most  of  the  Liberty  loans,  to 
Liberty  bonds.  Every  federal  or  state  or  local  official  who  is 
in  any  kind  of  an  enterprise  that  involves  the  raising  of 
money  for  its  development  and  extension,  finds  that  he  can- 
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not  do  business  except  on  a  tax  exempt  basis.  We  are  putting 
municipal  and  state  credit  on  an  unhealthy  and  artificial  basis 
at  the  present  time.  We  are,  in  a  dozen  different  ways,  sow- 
ing troubles  that  are  going  to  bother  us  and  perplex  us  during 
the  next  few  years.  It  seems  to  me  that  this  is  a  subject  on 
which  the  tax  association  might  very  well  appoint  a  committee ; 
and  if  there  are  any  members  of  the  association  interested  in 
that  subject  and  in  the  work  of  such  a  committee,  I  would  be 
glad  to  have  them  communicate  either  with  me  or  Mr. 
Holcomb. 

T JESSING  Rosenthal,  of  Illinois:  Might  I  ask  the  last 
speaker  whether  he  does  not  think  that  this  desire  for  tax 
exempt  securities  is  in  part  due  to  the  rather  exorbitant  income 
tax  rates.  When  you  have  income  taxes  running  up  to  a  rate 
as  high  as  72  per  cent,  isn't  it  natural  that  a  person  should 
seek  this  tax  exempt  form  of  security,  and  doesn't  he  really 
have  to  do  it  in  order  to  save  a  legitimate  part  of  his  income  ? 
Aren't  the  two  things  more  or  less  tied  up  ? 

Mr.  Bullock  :  The  high  rates  of  the  income  tax  have  greath' 
intensified  the  feeling,  but  it  is  much  older  than  that.  In- 
vestment bankers,  for  twenty  years,  have  been  trying  to  widen 
the  field  of  tax  exempt  securities.  The  thing  is  much  older. 
The  point  the  gentleman  raises  is  a  very  interesting  one,  be- 
cause it  brings  to  our  minds  one  of  the  most  menacing  of  the 
evils  of  the  tax-exemption  policy  at  the  present  day.  I  be- 
lieve that  the  present  rates  of  the  federal  income  tax  and  ex- 
cess profits  tax,  were  excessive  even  for  war  times;  that  is,  I 
believe  they  exceeded  the  desirable  revenue  point  that  should 
have  been  fixed  or  determined  upon  for  a  long  war.  If  the 
war  had  lasted  for  four  years,  as  it  might  have,  the  govern- 
ment would  have  begun  to  get  a  diminishing  revenue  from 
its  income  and  excess  profits  taxes.  On  the  other  hand,  the 
war  did  not  last  and  we  got  away  with  it;  so  that  isn't  im- 
portant now.  But  those  taxes  are  likely  to  continue  for  a  time, 
at  high  rates,  and  therefore,  as  the  last  speaker  said,  people 
are  seeking  exemptions.  That  is  just  the  mischief  of  it.  If 
we  are  to  have  such  taxes,  we  do  not  want  any  exemptions. 
To  continue  such  rates  and  then  let  particular  classes  out,  is 
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the  rankest  kind  of  discrimination  and  the  most  dangerous 
kind  of  public  policy.  Those  rates  are  too  heavy.  Now  the 
only  way  to  find  it  out  is  to  apply  them  to  everybody  and  to 
grant  no  exemptions  and  then  we  will  get  the  rates  lower. 
By  continually  letting  out  this  thing  and  the  other  thing, 
the  gentlemen  at  Washington  will  go  ahead  in  their  ignorance, 
thinking  they  know  what  they  are  doing,  thinking  they  are  col- 
lecting these  taxes  when  they  are  not.  They  have  not  been 
collecting  the  taxes  written  on  the  books,  even  during  the 
war  period,  and  in  a  large  number  of  cases  we  find  arbitrary 
enforcement  and  non-enforcement  of  those  tax  laws  accord- 
ing as  one,  two  or  three  fellows  in  the  treasury  department, 
appointed  to  pass  upon  this  matter,  might  happen  to  decide, 
fellows  who  went  down  there  and  threw  up  their  hands  and 
said,  "We  fellows  have  the  taxing  temper,"  and  the  like. 
Thus  we  have  been  collecting  from  these  incomes  the  big  rates 
of  taxation.  We  have  cases  where  the  people  took  their  medi- 
cine and  said  nothing.  We  haven't  had  that  where  they  went 
to  Washington  and  made  a  big  enough  holler.  The  high  rates 
of  income  and  excess  profits  taxation  seem  to  me  the  strongest 
reason  for  granting  no  exemptions  so  long  as  such  rates  con- 
tinue in  operation,  and  thus  finding  out  exactly  where  we 
stand. 

John  Harrington  of  Wisconsin  :  In  this  discussion  of  tax 
exempt  securities,  do  I  understand  you  gentlemen  to  mean 
that  those  securities  should  be  subject  to  the  general  property 
tax  or  the  income  tax  only.  I  think  that  is  not  clear,  or  at 
least  I  did  not  get  it  clear,  and  I  think  that  is  of  vital  import- 
ance. Of  course,  while  it  seems  very  plain  that  all  these 
securities  should  be  subject  to  the  income  tax,  yet  when  you 
come  to  the  application  of  the  general  property  tax  you  have 
a  different  question. 

Mr.  Bullock  :  My  remarks  were  premised  on  that  passage 
of  the  report  of  the  committee  which  Mr.  Robins  quoted.  The 
committee  stated  there  that  they  recognized  the  impossibility 
of  taxing  those  things  under  the  general  property  tax  and 
fully  understood  the  reasons  that  had  led  to  past  exemption 
and  then  said,  in  connection  with  the  new  system,  that  per- 
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haps  under  the  income  tax  there  should  be  no  exemption  of 
any  kind  whatever.  By  parity  of  reasoning  the  thing  ap- 
plies to  federal  taxation,  although  that  was  not  involved  in 
the  report. 

Mr.  Harrington  :  Then  this  discussion  nieaus  that  these 
securities  should  not  be  exempt  from  the  income  tax. 

Mr.  Bullock:  Either  the  personal  state  income  tax  or,  in 
my  recent  remarks,  the  federal  income  tax.  As  far  as  I  am 
concerned  the  remarks  did  not  relate  to  the  general  property 
tax  at  all. 

Mr.  Harringon  :  The  point  I  wish  to  make  is  that  it  should 
be  clear,  that  there  should  be  no  misunderstanding  about  that. 

Mr.  Bullock  :  I  think  it  is  clear  in  the  report. 

Robert  E.  Smith  of  Oregon  :  I  wish  to  endorse  most  heart- 
ily the  reasons  for  the  discontinuance  of  tax-free  securities, 
yet  is  it  not  a  fact — and  I  am  asking  for  information  now — 
that  under  the  old  Marshall  decision,  it  is  impossible  to  tax 
securities  or  obligations  of  the  various  political  subdivisions  of 
our  nation,  and  that  being  the  case,  is  not  that  a  very  potent 
reason,  or  at  least  a  reason,  or  encouragement  to  the  federal 
government  for  putting  out  tax  free  or  quasi-tax-free  securi- 
ties? In  other  words  is  it  possible  to  tax  the  securities  of  a 
state  or  municipalitj^  ? 

'Mr.  Bullock:  Mr.  Chairman,  I  did  not  intend  to  get  into 
this  subject  so  deeply,  but  it  is  important  and  I  am  very  glad 
to  get  into  it.  The  lawyers  differ  as  to  the  power  of  Congress 
to  tax  state  and  local  securities.  They  do  differ  at  the  present 
day,  and  nobody  can  exactly  say  whether  Congress  has  that 
power.  My  own  belief  is  that  Congress  should  take  steps  im- 
mediately to  find  out  whether  it  has  that  power.  The  amend- 
ment relating  to  the  subject,  is  partieularh'  drawn  and  ap- 
pears to  give  power  to  tax  income  from  whatever  source  it  is 
derived.  I  have  no  doubt  that  legal  gentlemen  and  judges  can 
find,  if  things  take  a  certain  turn,  methods  of  holding  that 
"from  whatever  source  derived"  does  not  mean  from  what- 
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ever  source  income  is  derived ;  but  there  is  very  good  ground 
for  thinking,  if  the  case  were  presented  and  argued,  that  Con- 
gress did  have  that  power.  As  the  gentleman  says,  there 
is  question. 

Voice:  In  connection  with  this,  I  think  one  of  the  most  in- 
teresting things  about  the  putting  out  of  the  Victor)^  loan  was 
the  advertisements  inserted  in  the  New  York  papers,  full-page 
advertisements,  inserted  by  that  branch  working  under  the 
government  for  the  sale  of  those  Victory  notes,  where  they 
stated  that  income  tax  experts  had  been  employed  and  would 
be  at  a  certain  place,  ready  to  meet  taxpayers  to  explain  to 
them  how  they  could  reduce  their  income  taxes  by  buying 
these  notes,  because  the  notes  not  only  had  certain  tax  exemp- 
tions themselves,  but  in  buying  them  you  also  suceeded  in 
getting  additional  exemption  from  previous  government  obli- 
gations. So  we  had  the  government,  which  is  trying  to  get 
additional  income,  showing  how  you  could  reduce  your  in- 
come tax.     It  seemed  to  me  it  was  a  reductio  ad  absurdum. 

Mr,  Rosenthal  :  I  hope  I  may  be  pardoned  for  saying  just  a 
word  in  answer  to  Professor  Bullock.  In  considering  any 
amendment  and  interpreting  it,  with  reference  to  the  con- 
stitution, I  presume  its  history  has  to  be  taken  into  account. 
Wlien  the  supreme  court  decided  the  Pollock  case,  part  of  that 
decision  was  at  least  based  on  the  fact  that  the  income  there 
assessed,  was  in  part  derived  from  real  estate,  that  therefore 
the  tax  was  a  direct  tax  and  tlie  law  was  not  constitutional 
because  of  the  lack  of  apportionment.  It  is  argued  that  tlie 
words  used  in  the  sixteenth  amendment  "from  whatever 
source  derived''  are  very  appropriate  to  meet  that  situation. 
I  think  the  courts  will  have  to  be  going  very  far — and  I  do  not 
pretend  to  augur  what  the  courts  will  do — and  I  am  not  in- 
clined to  think  the  supreme  court  of  the  United  States  will 
decide  that  it  was  intended  to  invade  state  sovereignty  and 
to  interfere  with  the  instrumentalities  of  the  state,  because 
the  power  to  tax  means  the  power  practically  to  confiscate. 
State  securities  could  be  taxed  out  of  existence  and  it  would 
interfere  with  our  system  of  government.  Of  course  it  would 
be  a  very  simple  thing  for  every  state,  in   putting  out  its 
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securities,  to  decide  that  tliey  shall  not  be  tax  exempt  and 
tax  free,  and  probably,  under  a  proper  system  of  taxation  as 
Professor  Bullock  advocates,  that  would  be  incorporated  in 
the  act;  but  until  that  is  done,  it  seems  to  me  that  state  se- 
curities or  the  securities  of  the  political  subdivisions  of  a 
state,  will  be  held  to  be  exempt  from  federal  taxation  just  as 
federal  securities  will  be  held  to  be  exempt  from  state  taxa- 
tion. I  am  just  now  speaking  of  the  legal  aspects  of  the 
situation  which  I  suppose  we  have  to  take  into  account  in  the 
long  run  in  deciding  these  questions. 

Mr.  Bullock:  The  gentleman  is  entirely  right  in  saying 
that  the  sixteenth  amendment  was  premised  on  the  Pollock 
decision  and  that  that  decision  held  that  a  tax  on  the  income 
from  real  estate  was  a  direct  tax  and  therefore  must  be  ap- 
portioned, but  he  did  not  go  far  enough.  That  decision  also 
held  that  a  tax  on  the  income  from  municipal  bonds  was  bad 
because  Congress  did  not  have  power  to  tax  them,  and  there- 
fore when  the  sixteenth  amendment  was  drawn,  obviously 
premised  on  the  Pollock  decision,  and  reversing  it,  it  is  fair  to 
assume  that  it  was  intended  to  reverse  both  points. 

B.  S.  Orcutt  of  New  York:  Reference  was  made  to  the 
Marshall  decision,  when  the  state  of  Maryland  attempted  to 
levy  a  state  tax  on  a  United  States  bank,  wherein  Justice  Mar- 
shall said  the  power  to  tax  was  the  power  to  destroy,  which  has 
always  been  quoted  in  subsequent  decisions,  even  on  both 
sides  of  the  question,  as  if  he  was  referring  to  taxation  by 
the  federal  government  on  a  state  instrumentality.  The  jus- 
tice said  in  that  decision  something  that  has  been  very  seldom 
quoted ;  that  it  was  an  entirely  different  matter  from  a  tax  by 
the  federal  government,  through  Congress,  on  the  states  where 
the  states  were  represented  by  their  delegates  in  Congress 
and  therefore,  speaking  for  the  states,  authorized  the  tax  by 
the  federal  government  on  the  various  states  equally  througli- 
out  the  Union.  That  is  a  point  very  seldom  or  never  brought 
out.  I  just  want  to  suggest  that  if  anybody  will  read  that 
United  States  bank  decision,  he  will  find  in  it  a  statement  by 
Chief  Justice  Marshall  which  does  not  appear  in  the  citations 
all  the  way  dowii   through  the  courts,  to  the  Pollock  case, 
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which  bears  upon  the  sixteenth  amendment.  There  is  an 
old  saying  that  fools  rush  in  where  angels  fear  to  tread.  I 
tried  to  rush  in  and  teach  Congress  something  on  this  subject. 
If  there  is  no  objection  I  will  read  this  short  extract.  The 
chief  justice  said : 

' '  It  has  also  been  insisted,  that,  as  the  power  of  taxation  in  the  general 
and  state  governments  is  acknowledged  to  be  concurrent,  every  argument 
which  would  sustain  the  right  of  the  general  government  to  tax  banks 
chartered  by  the  states,  will  equally  sustain  the  right  of  the  states  to  tax- 
banks  chartered  by  the  general  government.  But  the  two  cases  are  not 
on  the  same  reason.  The  people  of  all  the  states  have  created  the  gen- 
eral government,  and  have  conferred  upon  it  the  general  power  of  taxa- 
tion. The  people  of  all  the  states,  and  the  states  themselves,  are  repre- 
sented in  Congress,  and,  by  their  representatives,  exercise  this  power. 
When  they  tax  the  chartered  institutions  of  the  states,  they  tax  their 
constituents;  and  these  taxes  must  be  uniform.  But,  when  a  state  taxes 
the  operations  of  the  government  of  the  United  States,  it  acts  upon 
institutions  created,  not  by  their  own  constituents,  but  by  people  over 
whom  they  claim  no  control.  It  acts  upon  the  measures  of  a  govern- 
ment created  by  others  as  well  as  themselves,  for  the  benefit  of  others 
in  common  with  themselves.  The  difference  is  that  which  always  exists, 
and  always  must  exist,  between  the  action  of  the  whole  on  a  part,  and  the 
action  of  a  part  on  the  whole — between  the  laws  of  a  government  de- 
clared to  be  supreme,  and  those  of  a  government  which,  when  in  op- 
position to  those  laws,  is  not  supreme."  McCulloch  v.  Maryland,  4 
Wheat.  316,  at  p.  435. 

That  applies  only  to  the  possible  tax  on  state  banks  by  the 
federal  government,  but  why  doesn  't  the  logic  of  it  apply  to  any 
tax  imposed  by  the  general  government,  through  the  states,. 
as  long  as  Congress  as  representative  of  all  the  states, 
authorizes  that  tax?  It  was  on  that  broad  point  I  made  my 
question  a  minute  ago.  I  have  a  lot  more  legal  decisions  fol- 
lowing that  same  line.  I  think  it  might  be  interesting  to  put 
them  in  the  record. 

Mr.  Rosenthal:  I  make  a  motion  that  they  go  into  the 
record. 

(Motion  seconded.) 

CHAutMAN  Bailey  :  It  is  moved  and  seconded  that  that 
article  be  publislied  in  tlie  Proceedings  and  it  is  so  ordered. 
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Dr.  Adams  of  Washington,  D.  C.  :  The  point  of  view  here 
taken  I  have  been  personally  sympathetic  with,  for  many 
years,  and  this  extract,  taken  from  the  original  decision  of 
Chief  Justice  Marshall,  is  both  striking  and  rather  new  to 
most  persons  who  discuss  this  subject.  It  announces  unequi- 
vocally that  the  doctrine  that  the  states  may  not  tax  the  great 
instrumentalities  of  the  federal  government,  may  not  be  re- 
versed but  that  the  converse  of  that  proposition  does  not  hold 
good.  But  it  is  of  very  little  comfort  to  us  who  think  the 
exemption  of  bonds  is  a  great  evil.  Without  knowing  the 
matter  in  detail,  those  persons  who  are  most  familiar  with  the 
later  law  on  the  subject,  tell  me  that  there  are  unequivocal 
decisions  of  the  supreme  court  of  the  United  States  to  the 
effect  that  those  dicta  in  the  earlier  decision  of  John  Marshall, 
do  not  now  hold.  It  simply  occurs  to  me  that  we  do  not  want 
to  shoot  off  in  rather  a  half-cocked  way,  so  as  to  expose  our- 
selves to  the  criticism  of  those  who  know  the  full  chain  of 
decisions  in  these  matters.  While  I  should  personally  like, 
above  all  things,  to  see  a  clear-cut,  well  reasoned  legal  dis- 
cussion of  this  whole  subject — nobody  could  be  in  deeper 
sympathy  with  its  object  than  I  am — I  wonder  if  we  could 
not  get  a  well  rounded  view  of  all  the  decisions  bearing  upon 
the  subject,  coming  down  to  some  of  the  civil  war  decisions 
and  some  decisions  of  even  later  date,  because  this  decision 
was  rendered  about  1820,  as  I  recall. 

Mr.  Orcutt  :  To  follow  that  up,  the  courts  always  accepted 
Marshall's  dictum  as  authority  for  the  rules  that  neither  the 
federal  government  could  tax  the  instrumentalities  of  a  state 
government,  nor  that  the  state  governments  could  tax  the  in- 
strumentalities of  the  federal  government.  Another  case 
came  up  after  that,  in  1842,  where  the  state  of  Pennsylvania 
taxed  the  salary  of  a  captain  in  the  marine  service,  and  the 
court  followed  Marshall's  decision,  but  there  was  a  very  strong 
dissenting  opinion  rendered  by  Justice  Wayne.  I  rather  ob- 
ject to  all  this  going  into  the  record.     It  is  an  amateur  effort. 

Dr.  Adams  :  That  passage  from  John  Marshall  is  one  of  the 
most  interesting  and  finest  exhibitions  of  clean-cut,  solid 
statesmanlike  reasoning  I  have  even  seen.     The  early  discus- 
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sions  of  this  subject  overlooked  it  almost  entirely  ;  but  you  geu- 
tlemen  want  to  remember  this  thing.  Men  in  Congress  don't 
know  a  very  great  deal  about  a  whole  lot  of  the  details  of 
taxation  but  there  is  one  subject  that  they  do  know.  They  do 
know  this  subject.  Anything  to  make  a  dent  on  them,  any- 
thing that  is  not  to  make  a  bad  impression  on  them,  has  got 
to  be  well  done,  in  this  particular.  These  gentlemen  know  the 
law  and  the  philosophy  of  the  exemption  of  the  instruments, 
respectively,  of  the  federal  and  state  governments,  and  I  for 
one  believe  that  it  is  not  an  expedient  thing  to  approach  them 
"vnth  even  an  approximated  expression  of  the  opinion  of  this 
association,  unless  it  is  done  with  exceeding  care  and  great 
thoroughness. 

Mr.  Orcutt:  When  1  said  I  was  trying  to  educate  them, 
and  what  I  said  about  fools  rushing  in  where  angels  fear  to 
tread,  was  my  personal  threat  to  Senator  Borah.  I  don't 
want  this  association  to  go  on  record. 

Dr.  Adams  :  I  have  listened  to  long  discussions  by  those 
gentlemen  who  do  know  this  subject.  If  you  want  to  make  an 
impression  upon  them  on  this  particular  subject,  you  must 
be  utterly  sure  of  your  ground. 

Mr.  Orcutt :  That  is  the  reason  1  used  the  word  "fool"  in- 
stead of  "angels,"  One  thing  more.  I  took  this  up  myself, 
trying  to  find  out  what  the  exact  quotation  was,  about  the 
power  to  destroy,  which  I  had  never  seen  quoted  anywhere, 
and  so  I  used  it  in  a  newspaper  article.  It  wasn't  at  all  per- 
haps a  logical  deduction,  but  I  did  use  it  any  how.  I  went 
down  to  see  Borah  about  it  and  he  told  me  this  story.  He 
said  Senator  Knox  came  to  him  with  a  bill  to  tax  state  instru- 
ments; he  wanted  him  to  introduce  it  because  Kiiox  did  not 
want  to  do  it  himself.  Borah  said,  "have  you  ever  read  my 
speech  on  the  subject?"  Kjiox  said  "no  but  here  is  a  copy  of 
my  speech,  which  indicates  that  I  am  convinced  it  is  possible." 
1  said  "I  was  going  to  see  Knox  and  tell  him  that  you  were 
wrong  and  he  was  right."  After  this  article  was  printed  I 
got  a  telephone  call  from  Senator  Spooner,  who  wanted  to 
know  what  I  was  talking  about  anj'how;  why  I  didn't  read 
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the  Pollock  decision  and  the  rest  of  the  decisions.  1  said  I 
had,  that  I  had  gone  back  of  the  Mai*shall  decision.  He  said 
"You  have  a  perfect  right  to  do  that;  I  wish  you  would  dig 
up  some  more  decisions."  The  Senate  killed  tlie  bill  and 
I  quit. 

Secretary  Holcomb  :  Senator  Penrose  was  strongly  of  the 
opinion  that  salaries  of  state  officials  could  and  should  be 
taxed.  I  inserted  in  the  Bulletin,  not  many  months  ago,  a 
citation  from  the  dissenting  opinion  of  Justice  Wliite  in  the 
Pollock  case  which  seemed  to  indicate  his  view  that  a  net  in- 
come tax,  which  included  total  income  from  all  sources,  from 
which  expenses  were  deducted,  was  not  at  all  the  same  as  tax- 
ing a  thing  or  a  piece  of  property  in  itself  but  that  it  was 
merely  an  intangible  portion  of  a  man's  entire  ability.  You 
will  recall  also  that  I  referred  to  the  recent  decision  in  Wis- 
consin— the  Glue  Company  case — which  held  that  a  net  in- 
come tax  on  interstate  commerce  Avould  not  be  offensive  to 
the  commerce  clause. 

Dr.  Adams  :  I  have  done  a  very  ungracious  thing,  not  only  in 
this  connection,  but  with  respect  to  so  much  that  has  been 
worth  while  doing.  I  only  wanted  to  apprise  the  association 
of  the  fact  that  you  have  got  to  be  pretty  learned  in  this 
connection,  if  you  want  to  make  an  impression.  We  are  mov- 
ing at  Washington.  The  attorney  general  has  just  rendered 
an  exceedingly  illuminating,  learned  and  elaborate  opinion, 
declaring  that  the  salary  of  the  president  of  the  United  States 
may  be  taxed  during  his  term  of  office  under  the  changing  tax 
laws.  We  can  perhaps  move  many  of  the  members  of  Con- 
gress who  would  like  to  tax  these  securities,  but  it  ^vill  have  to 
be  done  by  careful  work. 

T.  E.  Lyons  of  Wisconsin  :  On  this  subject  I  want  to  point 
out  several  instances  in  which  the  law  according  to  early 
decisions,  did  not  seem  to  be  well  settled.  We  had  income 
taxes  before  1894  and  they  were  upheld  and  enforced.  When 
the  Pollock  decision  arose  it  was  held  that  it  was  a  direct  tax 
and  should  be  apportioned  by  population,  so  that  the  early 
decision  was  overruled.     You  will  remember  that  about  ten 
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years  ago,  there  was  a  great  discussion  in  the  press  about  a 
ruling  of  the  supreme  court  in  regard  to  the  old  anti-trust  law, 
the  combination  in  restraint  of  trade.  There  had  been  three 
distinct  decisions,  every  one  emphatically  declaring  that  any 
combination  in  restraint  of  trade,  whether  reasonable  or  un- 
reasonable, was  void  under  that  statute.  They  then  announced 
the  rule  of  reason,  overruling  the  dicta  and  in  some  cases,  the 
very  substance,  of  the  early  decisions.  Finally,  as  has  been 
indicated,  the  court  has  repeatedly — not  less  than  eight  times 
— used  language  in  opinions  that  income  from  interstate  com- 
merce could  not  be  taxed  by  a  state,  yet  when  the  case  came 
squarely  before  the  court,  involving  the  question  of  a  tax 
which  imposed  only  the  same  burden  upon  the  net  income 
of  an  individual  derived  from  interstate  commerce  which  it 
imposed  upon  all  other  income  and  all  other  citizens,  it  sus- 
tained that  tax.  I  merely  state  this  to  show  that  early  dicta 
and  decisions  are  not  necessarily  final,  and  that  the  efforts 
of  this  association  to  reach  this  very  desirable  end,  should 
be  continued.  I  entirely  agree  with  Professor  Adams  that 
when  the  subject  is  broached  and  brought  before  the  court, 
it  has  to  be  a  very  complete  and  exhaustive  presentation. 

Chairman  Bailey  :  It  seems  like  you  have  started  something 
Mr,  Orcutt.  Personally  I  would  like  to  see  it  printed.  I 
would  like  to  know  all  about  it.  I  think  the  matter  is  safe  in 
the  hands  of  the  officers  of  the  association. 

[Mr.  Orcutt 's  article,  which  appeared  in  the  Wall  Street 
Journal  of  May  17,  1918,  is  as  follows. — Secretary.] 

STATE  OFFICIALS  EXEMPT  UNDER  DOUBTFUL 
AUTHORITY 

B.  S.  ORCUTT 

In  a  previous  article  (No.  3)  attention  was  called  to  the 
injustice  of  making  exemption  for  income  tax  in  favor  of  state 
and  municipal  officers  and  employes.  It  seems  to  have  been 
taken  for  granted  by  Congress  in  establishing  this  exemption, 
that  there  is  some  constitutional  inhibition  against  such  a  tax. 
Nothing  could  be  further  from  the  truth. 
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The  basis  for  the  exemption  goes  back  to  inferences  drawn 
from  Chief  Justice  Marshall's  decision  in  the  United  States 
bank  case,  to  the  effect  that  a  state  cannot  tax  an  instrumental- 
ity of  the  federal  government.  These  inferences  were  carried 
to  their  extreme  interpretation  in  1871  in  a  decision  written 
by  Justice  Nelson  and  growing  out  of  the  civil  war  income-tax 
law.  A  majority  of  the  supreme  court  then  held  that  if  federal 
oflBcers  were  exempt  from  taxation  by  the  states,  state  officers 
were  exempt  from  a  federal  tax.     Justice  Nelson  said : 

"And  if  the  means  and  instrumentalities  employed  by  that 
[federal]  Government  to  carry  into  operation  the  powers 
granted  to  it  are,  necessarily,  and  for  the  sake  of  self-preserva- 
tion, exempt  from  taxation  by  the  states,  why  are  not  those 
of  the  states  depending  upon  their  reserved  powers,  for  like 
reasons,  equally  exempt  from  federal  taxation?  Their  unim- 
paired existence  in  the  one  case  is  as  essential  as  in  the  other. 
It  is  admitted  that  there  is  no  express  provision  in  the  con- 
stitution that  prohibits  the  general  government  from  taxing 
the  means  and  instrumentalities  of  the  states,  nor  is  there  any 
prohibiting  the  states  from  taxing  the  means  and  instrumentali- 
ties of  the  government.  In  both  cases  the  exemption  rests 
upon  necessary  implication  and  is  upheld  by  the  great  law  of 
self-preservation ;  as  any  government  whose  means  are  em- 
ployed in  conducting  its  operations,  if  subject  to  the  control 
of  another  and  distinct  government,  can  exist  only  at  the 
mercy  of  that  government." 

DISSENT  FROM   JUSTICE  BRADLEY 

To  this  decision  Justice  Bradley  made  vigorous  dissent,  as 
follows : 

' '  I  dissent  from  the  opinion  of  the  court  in  this  case,  because 
it  seems  to  me  that  the  general  government  has  the  same 
power  of  taxing  the  income  of  officers  of  the  state  governments 
as  it  has  of  taxing  that  of  its  own  officers.  It  is  the  common 
government  of  all  alike;  and  every  citizens  is  presumed  to 
trust  his  own  government  in  the  matter  of  taxation.  No  man 
ceases  to  be  a  citizen  of  the  United  States  by  being  an  officer 
under  the  state  government.  I  cannot  accede  to  the  doctrine 
that  the  general  government  is  to  be  regarded  as  in  any  sense 
32 
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foreign  or  antagonistic  to  the  state  governments,  their  officers 
or  people ;  nor  can  I  agree  that  a  presumption  can  be  admitted 
that  the  general  government  will  act  in  a  manner  hostile  to  the 
existence  or  functions  of  the  state  governments,  which  are 
constituent  parts  of  the  system  or  body  politic,  forming  the 
basis  on  which  the  general  government  is  founded. 

"The  taxation  by  the  state  governments  of  the  instruments 
employed  by  the  general  government  in  the  exercise  of  its 
powers  is  a  very  different  thing.  Such  taxation  involves  an 
interference  with  the  powers  of  a  government  in  which  other 
states  and  their  citizens  are  equally  interested  with  the  state 
which  imposes  the  taxation." 

The  majority  view  of  the  court  entirely  ignored  the  con- 
tention of  the  government  that  all  the  powers  of  general 
taxation  inherent  in  the  states  were  really  delegated  to  tlie 
federal  government  by  the  states  in  the  Constitution.  That 
instrument  forbids  a  tax  on  exports,  reserves  to  the  federal 
government  the  right  to  tax  imports  and  gives  it  the  power 
to  "levy  and  collect  taxes  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States",  with  the  proviso  that  any 
direct  tax  shall  be  in  proportion  to  the  population  of  the 
several  states.  Under  the  Articles  of  Confederation  it  had 
been  provided : 

"All  charges  of  war  and  other  expenses  that  shall  be  in- 
curred for  the  common  defense  or  general  welfare  .  .  .  shall 
be  supplied  by  the  several  states  .  .  .  The  taxes  .  .  .  shall  be 
laid  and  levied  by  the  authority  and  direction  of  tlie  legis- 
latures of  the  several  states." 

POWER  DELEGATED   TO   CONGRESS 

Nobody  ever  contended  that  the  several  states  in  raising  the 
money  due  to  the  general  government  could  not  tax  the  in- 
comes of  their  OAvn  officers  and  employes.  Therefore,  the  im- 
plication plainly  is  that  the  power  to  tax  such  incomes  passed 
to  the  general  government  under  the  Constitution.  The  only 
requirement  is  that  taxes  shall  be  uniform,  that  is,  that  a 
state  official  shall  not  be  taxed  differently  from  a  federal  offi- 
cial or  a  private  citizen.  Justice  Bradley  clearly  had  this 
point  in  view  in  putting  his  dissent  on  record.     So  also  Chief 
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Justice  Marshall  emphasized  it  even  when  he  forbade  Marj^- 
land  to  tax  the  United  States  bank.     He  said : 

"It  has  been  insisted  that,  as  the  power  of  taxation  in  the 
general  and  state  governments  is  acknowledged  to  be  concur- 
rent, every  argument  which  would  sustain  the  right  of  the 
general  government  to  tax  banks  chartered  by  the  states  will 
equally  sustain  the  right  of  the  states  to  tax  banks  char- 
tered by  the  general  government, 

"But  the  two  cases  are  not  on  the  same  reason.  The  people 
of  all  the  states  have  created  the  general  government  and 
have  conferred  upon  it  the  general  power  of  taxation.  The 
people  of  all  the  states  and  the  states  themselves  are  repre- 
sented in  Congress  and,  by  their  representatives,  exercise  this 
power.  When  they  tax  the  chartered  institutions  of  the  states, 
they  tax  their  constituents,  and  these  taxes  must  be  uniform. ' ' 

In  another  case  the  supreme  court  in  1842  ruled  against  a 
tax  laid  by  the  state  of  Pennsylvania  on  the  office  of  a  captain 
of  the  United  States  Marine  Ser^dce  on  virtually  the  same 
ground  that  Chief  Justice  Marshall  used  in  prohibiting  the 
Maryland  tax  on  the  United  States  bank,  but,  as  in  the  latter 
case,  the  court  implied  that  the  rule  did  not  work  both  ways. 
Justice  Wayne  wrote: 

* '  The  officers  execute  their  offices  for  the  public  good.  This 
implies  their  right  of  reaping  from  thence  the  recompense  the 
service  they  render  may  deserve,  without  that  recompense 
being  in  any  way  lessened  except  by  another  sovereign  power 
to  whom  the  first  has  delegated  the  right  of  taxation  over 
all  the  objects  of  taxation  in  common  with  itself  for  the 
benefit  of  both. 

"And  no  diminution  in  the  recompense  of  an  officer  is  just 
and  lawful,  unless  it  be  prospective,  or  by  way  of  taxation  by 
the  sovereignty  who  has  power  to  impose  it,  and  which  is  in- 
tended to  bear  equally  upon  all  according  to  his  estate. 

NO  DISCRIMESrATION   AGAINST   STATES 

Here  again  is  the  suggestion,  like  that  of  ]\Iai-shaU,  of  a 
sovereign  power  in  Congress  running  concurrently  with  the 
sovereign  power  of  the  states  to  tax  for  the  general  welfare  on 
any  uniform  basis.     Chief  Justice  Taney  and  Justice  Story 
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were  among  the  judges  who  concurred  in  Justice  Wayne's 
dictum.  The  idea  was  later  carried  into  effect  when  Con- 
gress imposed  a  tax  of  10  per  cent  on  state  bank  notes,  clearly 
instrumentalities  of  the  states.  But  the  tax  was  uniform  and 
it  was  for  the  general  welfare  that  notes  of  state  banks  were 
driven  out  of  existence,  a  demonstration  of  the  Marshall  aphor- 
ism that  "the  power  to  tax  involves  the  power  to  destroy",  and 
of  the  right  of  Congress  to  exercise  such  a  power. 

But  the  power  to  tax  the  income  of  state  officers  and  em- 
ployes uniformly  with  the  income  of  private  citizens  and  of 
federal  employes  and  officers  does  not  involve  any  discrimin- 
ation against  state  agencies,  as  the  destruction,  if  any,  would 
fall  on  all  alike.  Furthermore,  had  an  income  tax  been  im- 
posed by  apportionment  among  the  states,  it  requires  a  far 
stretch  of  the  imagination  to  assume  that  the  states  in  collect- 
ing their  quotas  would  have  exempted  state  officers  or  em- 
ployes as  such.  If  a  state  could  levy  such  a  tax  to  fill  out  its 
quota,  then  assuredly  the  United  States  can  levj^  such  a  tax 
now  that  the  Constitution  has  been  amended  to  permit  a  direct 
tax  without  apportionment.     The  sixteenth  amendment  reads: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportion- 
ment among  the  several  states  and  without  regard  to  any 
census  or  enumeration." 

When  this  amendment  came  before  the  New  York  legisla- 
ture for  ratification,  Governor  Hughes  urged  its  defeat  on  the 
express  ground  that  the  words  "from  whatever  source  de- 
rived" opened  the  way  for  federal  taxation  of  state  and  muni- 
cipal instrumentalities.  His  argument  was  directed  particu- 
larly to  possible  taxation  of  the  income  from  state  and  muni- 
cipal bonds,  but  it  certainly  applies  just  as  much  to  state 
and  municipal  salaries  and  fees. 

The  right  and  duty  of  Congress  to  tax  the  income  of  state 
and  municipal  officers  and  employes  uniformly  with  the  in- 
come of  all  other  classes  of  citizens  seems  to  be  a  subject  for 
careful  consideration. 

Chairman  Bailey:  Any  further  debate  on  that  question? 
I  remember  well  a  year  ago  Professor  Bullock  was  asked  at 
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Atlanta  in  the  general  assembly  to  explain  these  matters.  I 
am  verj'  fearful  of  these  tax  exemptions.  Are  there  any  here 
who  would  care  to  discuss  the  matter  of  the  model  system 
any  further  at  this  time  ? 

C.  M.  Zander  of  Arizona  :  In  order  to  get  an  expression  of 
the  conference  on  this  subject  of  tax  exemption — I  myself 
feel  very  much  alarmed  about  it — I  move  that  it  is  the  sense 
of  this  conference  that  a  committee  on  tax  exemptions  be 
appointed. 

Motion  seconded. 

Secretary  Holcomb  :  Should  not  the  conference  ask  the 
National  Tax  Association  to  appoint  the  committee  ? 

Chairman  Bailey:  It  has  been  moved  and  seconded  that 
it  be  the  sense  of  this  meeting  to  ask  the  National  Tax  As- 
sociation to  appoint  a  committee  on  this  subject. 

[Motion  adopted.] 

Secretary  Holcomb  :  Our  usual  paper  on  tax  legislation  of 
the  year  is  scheduled  for  tomorrow  morning.  In  view  of  the 
possibility  of  omitting  that  session  in  the  morning  and  of 
closing  this  evening,  it  occurs  to  me  that  at  this  time  we  might 
introduce  this  report.  As  this  is  a  review  of  1918  legislation, 
prepared  for  the  conference  which  we  hoped  to  hold  last  fall, 
it  isn  't  of  such  immediate  interest  as  it  would  have  been  at  that 
time.  It  occurs  to  me  that  it  might  be  well  to  omit  the  read- 
ing of  it  and  insert  it  in  the-  proceedings.  Unless  there  is  a 
desire  on  the  part  of  the  members  to  hear  this  report  at  this 
time  or  to  hear  some  part  of  it,  I  suggest  that  we  do  that. 

Chairman  Bailey:  These  reviews  are  verA^  interesting  but 
if  there  are  no  objections  we  will  not  read  them  at  this  time 
and  they  will  go  into  the  record  of  proceedings. 
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STATE  TAX  LEGISLATION  IN  1918 

C.  C.  WILLIAMSON,  PH.D. 

The  legislatures  of  twenty-one  states  have  held  regular  or 
special  sessions,  or  both,  during  the  year.  The  unusual  num- 
ber of  special  sessions  were  required  by  emergencies  growing 
out  of  war  problems.  Apparently  in  no  case  did  a  special 
session  take  up  important  problems  of  taxation  and  finance. 
And  for  that  matter,  little  tax  legislation  of  especial  import- 
ance was  undertaken  by  the  eleven  states  which  met  in  regular 
session.  A  fcAv  noteworthy  acts  are  to  be  pointed  out,  but  for 
the  most  part  the  numerous  enactments  are  concerned  with 
removing  defects  which  have  appeared  in  recent  statutes. 

It  is  apparent  that  something  which  may  be  called  a  system 
of  st-ate  and  local  taxation  is  gradually  emerging  from  the 
chaos  that  has  existed  for  several  decades.  One  of  the  prin- 
cipal influences  in  bringing  about  some  degree  of  uniformity 
and  interstate  comity  has  been  the  work  of  the  National  Tax 
Association.  This  year  the  tendencies  which  have  been  mani- 
fest in  the  tax  legislation  of  the  more  progressive  states,  have 
been  crj^staUized  in  the  report  of  the  Association's  committee 
on  a  model  tax  law.^  This  code,  when  it  is  later  elaborated 
and  discussed,  is  likely  to  have  a  very  marked  influence  in  pro- 
moting uniformity  and  efficiency  in  state  tax  systems. 

Probably  in  no  state  has  a  more  intelligent  and  drastic  pro- 
gram of  financial  legislation  been  put  through  than  in  New 
Jersey.  Under  the  guidance  of  the  Commission  for  the  Sur- 
vey of  Municipal  Financing  of  New  Jersey,  at  least  a  dozen 
acts  were  passed  as  a  part  of  a  comprehensive  plan  which  was 
aimed  to  bring  the  entire  fiscal  program  of  municipalities  and 
counties  under  uniform  statutes  without  regard  to  their  size 
or  class,  to  improve  budget  procedure  and  debt  administration, 
and  complete  the  system  of  state  supervision  and  control  of 
municipal  and  county  finances.     The  commission  which  was 

1  Preliminary  report  of  the  Committee  appointed  by  the  National  Tax 
Association  to  prepare  a  plan  of  a  model  system  of  state  and  local 
taxation.     September,  1918,  45  pp. 
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originally  created  in  1916  has  been  continued  for  the  third 
time  (Joint  Res.  No.  2). 

PROPERTY  TAX 

The  New  Jersey  acts,  just  referred  to,  thoroughly  revised 
and  codified  the  general  property  tax  law  (ch.  236)  without 
materially  changing  its  policy.  The  main  purpose  of  a  series 
of  acts  was  to  rearrange  the  dates  for  assessment,  levy  and 
collection  of  taxes  so  as  to  establish  two  collection  periods  and 
bring  to  hand  local  revenues  at  the  time  they  are  needed,  as 
well  as  to  bring  in  all  collections  before  the  close  of  the 
fiscal  year.- 

In  two  states  the  matter  of  situs  of  personal  property  has 
been  the  subject  of  new  legislation.  The  Massachusetts  law 
was  amended  (ch.  129)  so  as  to  tax  all  tangible  personal  prop- 
erty, except  sliips,  where  located,  instead  of  at  the  residence 
of  the  owner.  This  change,  it  may  be  noted,  follows  the 
recommendations  of  the  National  Tax  Association's  committee 
on  a  model  system  of  state  and  local  taxation  (p.  19).  In 
Texas  a  pro\asion  has  been  added  (ch.  40)  to  require  moneys 
and  securities,  deposited  according  to  law  with  a  state  officer, 
to  be  taxed  in  the  county  in  which  the  owner  resides  or  has  a 
domicile.  Domicile  for  purposes  of  taxing  personal  property 
was  also  defined  in  Virginia  (ch.  369).  Bills  introduced  in 
New  York  to  tax  tangible  personal  property  where  located, 
were  abandoned. 

CORPORATION  TAXES 

Several  amendments  (chs.  236,  239,  240  and  284)  to  the 
New  Jersey  laws  taxing  the  property  and  franchises  of  rail- 
ways, canals  and  other  public  service  corporations  merely 
changed  the  date  of  filing  returns,  and  the  date  of  assessment 
and  payment  of  taxes  to  conform  to  the  new  system  referred 
to  above.  By  a  new  act  (ch.  148)  additional  taxes  are  im- 
posed on  the  gross  receipts  upon  wliich  franchise  taxes  are 

2  See  ' '  Analysis  of  the  laws  affecting  municipal  and  county  finances 
and  taxation,"  by  A.  N.  Pierson.  Published  by  the  Commission  for  the 
Survey  of  Municipal  Financing  of  New  Jersey.  Trenton,  October,  1918, 
124  pp. 
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already  levied  on  street  railways,  traction,  gas,  electric  light, 
heat  and  power  corporations,  at  the  average  rate  of  taxation 
in  the  state.  This  new  tax  is  in  lieu  of  all  state,  county, 
school  and  local  taxation  of  personal  property  of  the  cor- 
porations. 

Four  separate  acts  (chs.  271,  276,  292  and  417)  were  passed, 
amending  the  New  York  tax  on  net  income  of  manufacturing 
and  mercantile  corporations.  By  a  new  definition  of  personal 
property,  an  attempt  is  made  to  clear  up  doubt  and  con- 
troversy as  to  what  machinery  is  to  be  classified  as  personal 
property  and  exempted  from  the  local  personal  property  tax. 
A  number  of  corporations,  chiefly  mercantile,  not  included 
originally,  are  brought  under  the  provisions  of  the  act.  A 
minimum  tax  of  $10  and  not  less  than  one  mill  on  each  dollar 
of  capital  stock  employed  in  the  state,  is  provided  in  case  the 
3  per  cent  tax  on  net  income  does  not  equal  1/10  of  1  per  cent 
of  the  capital  stock.  Another  amendment  gives  the  state  tax 
commission  authority  to  determine  the  taxable  income  instead 
of  levying  the  tax  on  the  return  made  for  the  federal  income 
tax  without  opportunity  for  correction  of  fraud  or  error. 

A  temporary  emergency  tax  of  1  per  cent  of  the  net  income 
of  foreign  and  domestic  corporations,  as  reported  for  federal 
income  taxes,  is  levied  in  Massachusetts  (chs.  253  and  255). 
This  tax,  as  provided  in  the  acts,  is  operative  for  the  current 
year  only.  The  revenue  is  to  be  used  for  the  general  pur- 
poses of  the  commonwealth.  Additional  taxes  were  levied  by 
the  Virginia  legislature  (ch.  409)  on  various  kinds  of  public 
service  corporations  in  the  year  1919  and  thereafter.  In  most 
cases  the  tax  is  on  gross  receipts,  though  for  certain  corpor- 
ations a  mileage  tax  is  added  or  substituted.  Too  much  space 
would  be  required  to  give  here  all  details  as  to  the  different 
rates. 

A  number  of  minor  changes  in  the  corporation  taxes  were 
made  by  other  Massachusetts  acts.  The  excise  tax  of  1/100 
of  1  per  cent  of  the  par  value  of  authorized  capital  stock  in 
excess  of  $10,000,000  was  repealed  (ch.  76).  Machinery  is 
added  to  the  property  of  telephone  and  telegraph  companies, 
the  value  of  which  is  to  be  determined  by  the  state  tax  com- 
mission  (ch.  138).     The  penalty  for  evading  the  tax  on  the 
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Stock  of  eorporatious  was  removed  (ch.  43).  Stock  without 
par  value  is  to  be  cousidered  as  $100  par  (ch.  235), 

In  Maryland  the  bonus  tax  on  corporations  has  been  gradu- 
ated (ch.  466)  and  the  rate  fixed  so  as  to  reduce  the  tax  on 
capitalization  in  excess  of  $1,000,000.  The  rates  of  the  fran- 
chise tax  on  capital  stock  above  $50,000  is  also  reduced.  By 
the  same  act,  domestic  corporations  are  exempted  from  the  tax 
on  their  securities  if  they  do  no  business  within  the  state. 
Fertilizer  companies  are  relieved  of  the  gross  receipts  tax  (ch. 
469)  but  must  pay  the  graduated  franchise  tax  on  capital 
stock  imposed  on  foreign  corporations. 

A  Mississippi  act  (ch.  466)  imposes  an  additional  bonus  tax 
of  $150  per  million  dollars  of  capital  stock  on  authorized 
capital  in  excess  of  $1,000,000  to  $5,000,000  and  $20  additional 
on  each  million  thereafter.  The  tax  was  formerly  20  cents  for 
each  $1,000  of  authorized  capital  stock.  A  Virginia  act  (eh. 
209)  relieves  domestic  corporations  which  do  no  business  in 
the  state  from  income  and  ad  valorem  taxes  (either  state  or 
local)  on  stocks,  bonds,  capital  or  other  intangible  property. 

BANK  TAX 

Maryland  has  also  amended  the  bank  tax  law  (ch.  294)  by 
including  trust  companies  with  banks  whose  stock  is  taxed 
at  1  per  cent  in  lieu  of  local  taxes,  except  in  Baltimore  city. 
The  1  per  cent  tax  is  to  be  paid  at  the  place  of  residence  of 
resident  shareholders  and  where  the  bank  is  located  for  non- 
resident shareholders.  A  similar  provision  in  regard  to  situs 
of  shares  of  non-residents  was  made  in  Virginia  (eh.  356) .  A 
new  bank  stock  tax  act  in  New  Jersey  (ch.  265)  replaces  the  act 
of  1914,  the  principal  object  being  to  make  dates  of  assessment, 
collection,  etc.,  conform  to  the  new  tax  plan.  A  tax  of  %  of  a 
mill  is  levied  on  the  capital,  surplus  and  undivided  profits  of 
all  banks  (excluding  savings  banks)  and  trust  companies. 
One-half  of  the  revenue  goes  to  the  county  and  the  other  half 
to  the  taxing  district  in  which  the  bank  is  located. 

INCOME  TAX 

South  Carolina  repealed  (no.  433)  its  income  tax  law  which 
imposed  a  graduated  tax  on  incomes  from  property,  profes- 
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sions,  trades,  employments  and  vocations.  The  Massachusetts 
law  was  amended  (ch.  32)  by  removing  exemptions  of  income 
of  married  persons  in  cases  where  the  joint  income  of  both 
husband  and  wife  exceeded  $1200.  An  exemption  of  $300  is 
to  be  allowed  every  person  whose  income  does  not  exceed  $600. 
The  Virginia  income-tax  law  was  amended  (ch,  219)  by  defin- 
ing more  elaborately  the  income  liable  to  taxation  and  deduc- 
tions and  exemptions  allowed.  Administrative  provisions  are 
also  changed,  and  local  governments  specifically  prohibited 
from  levying  income  taxes.  An  act  passed  by  the  Wisconsin 
legislature  and  vetoed  by  the  governor  would  have  levied,  in 
addition  to  the  existing  tax  on  income,  graduated  rates  of  y<2, 
of  1  per  cent  to  IV2  pei'  cent  on  incomes  over  $15,000.  It  was 
expected  to  yield  about  $1,400,000.  The  Massachusetts  in- 
come-tax law  was  amended  (ch.  257,  sec.  62-74)  to  give  the 
tax  commission  authority  to  require  employers  to  report  not 
only  the  names  and  addresses  of  employees  paid  a  compensa- 
tion of  $1800  or  more,  but  also  the  exact  amount.  Other 
amendments  remedy  minor  defects  in  the  law.  An  additional 
tax,  for  one  year  only,  is  levied  in  Massachusetts  on  all  in- 
comes taxed  at  present  (ch.  252)  at  a  rate  equal  to  10  per  cent 
of  existing  taxes.  An  income  tax  law  passed  by  the  lower 
house  of  the  Mississippi  legislature  was  defeated  in  the  Senate. 

INHERITANCE  TAX 

The  special  joint  commission  of  Mississippi,  in  recommend- 
ing an  inheritance  tax  law  pointed  out  that  of  the  five  states 
without  an  inheritance  tax,  four  were  in  the  south  and  one  of 
them,  Mississippi.  The  legislature  followed  the  recommenda- 
tion and  passed  an  act  (ch.  109),  providing  an  estate  tax  and 
a  graduated  inheritance  tax  on  both  direct  and  collateral  heirs. 
The  estate  of  every  decedent,  resident  or  non-resident,  must 
pay  a  tax  of  i/^  of  1  per  cent  when  the  value  exceeds  $5,000. 
On  transfers  of  any  kind  of  property  by  will,  in  contemplation 
of  death  without  adequate  consideration,  a  graduated  tax  is 
levied.  The  rate  for  direct  heirs  runs  from  %  of  1  per  cent 
on  amounts  from  $4,500  or  $7,500  to  $25,000,  to  3  per  cent  on 
amounts  in  excess  of  $500,000.  Other  heirs  must  pay  from 
5  per  cent  on  amounts  of  $500  to  $25,000  to  8  per  cent  on 
amounts  in  excess  of  $1,000,000. 
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Virginia  has  had  a  flat  rate  tax  on  collateral  heirs.  The 
law  was  amended  this  year  (eh.  238)  to  cover  direct  heirs  as 
well,  and  rates  were  graduated.  For  direct  heirs  the  rates 
run  from  1  per  cent  to  10  and  for  collateral  from  5  per  cent 
to  15.  Administrative  provisions  of  the  law  were  thoroughly 
revised.  Massachusetts  made  a  horizontal  increase  of  25  per 
cent  in  her  taxes  on  legacies  and  successions  (ch.  191)  within 
one  year  of  the  date  of  the  act  (May  3, 1918) .  Another  amend- 
ment (ch.  14)  allows  a  discount  of  4  per  cent  per  annum  on 
inheritance  taxes  paid  before  they  are  due.  Amendments  of 
minor  interest  were  made  in  New  York  (ch.  Ill),  New  Jersey 
(ch.  283),  South  Dakota  (ch.  27),  and  Arizona  (ch.  2). 

TAX  COMMISSIONS 

The  Florida  tax  commission  was  abolished  by  a  special 
session  of  the  legislature  and  an  unsuccessful  attempt  was 
made  to  abolish  the  Mississippi  commission  created  in  1916, 
which  had  become  a  storm  center.  The  commission  was  not 
only  retained,  but  its  powers  extended  (ch.  138)  by  placing  in 
its  hands  the  assessment  of  railroads  and  other  public  service 
corporations.  By  other  acts  (chs.  135,  228)  its  duties  were 
altered  in  less  important  particulars.  The  entire  tax  situation 
in  Mississippi  was  thoroughly  studied  by  special  recess  com- 
mittees ordered  by  both  branches  of  the  legislature  in  1916 
to  report  to  the  1918  legislature.  The  two  bodies,  acting  as  a 
joint  committee,  upheld  the  tax  commission,  pointing  out  its 
duties  and  responsibilities  and  recommending  a  course  of 
action  for  it.  Recommendations  of  the  special  committees ' 
include  a  constitutional  amendment  to  effect  the  abolition  of 
the  general  property  tax  and  the  substitution  of  a  classified 
property  tax,  an  income  tax,  an  inheritance  tax,  a  gross  earn- 
ings tax  for  public  service  corporations  and  central  control 
over  local  taxation  and  finance. 

Important  changes  have  been  made  in  the  administrative 
machinery  of  Kentucky.     An  appointive  member  of  the  com- 

3  Mississippi.  Committee  on  Revenue  System  and  Fiscal  Affairs. 
Joint  Report  of  the  Senate  and  House  Committees  appointed  at  the 
session  of  1916,  to  consider  the  state  's  revenue  system  and  fiscal  affairs. 
Jackson,  Miss:  Tucker  Printing  House,  1918,  63  pp. 
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mission  lias  been  substituted  (ch.  29)  for  the  auditor  of  public 
accounts,  ex  officio,  and  the  authority  of  the  commission 
greatly  extended  by  the  abolition  of  the  county  assessor 's  office 
(ch.  11)  and  the  creation  of  county  tax  commissioners  who 
do  their  work  under  the  supervision  of  the  state  commission. 
The  authority  of  the  state  commission  also  extends  to  the 
county  boards  of  supervisors  who  revise  the  work  of  the  county 
commissioners.  The  state  commission  may  now  order  re- 
assessments or  set  aside  assessments  and  make  new  ones. 

The  Georgia  legislature  in  its  annual  tax  act,  made  pro- 
vision for  a  special  tax  commission  consisting  of  three  busi- 
ness men  appointed  by  the  Governor,  two  senators  appointed 
by  the  president  of  the  Senate,  and  three  members  of  the 
House  appointed  by  the  speaker,  with  the  Governor  as  ex  officio 
chairman.  This  commission,  in  cooperation  with  the  state  tax 
commissioner  as  consulting  and  advisory  member,  is  to  in- 
vestigate the  methods  and  efficiency  of  the  Georgia  tax  system 
and  report  its  conclusions  and  recommendations  to  the  next 
legislature.  An  interesting  and  unusual  provision  requires 
the  commission  to  "make  up  an  abridged  copy  of  its  findings 
couched  in  non-technical  language  and  clear  in  expression" 
of  which  10,000  copies  are  to  be  distributed  throughout  the 
state. 

BUDGET  PROCEDURE 

The  necessity  for  budget  reform  has  long  been  recognized 
in  Massachusetts.  Definite  steps  taken  in  1910  led  to  the  ap- 
pointment in  1917  of  a  joint  recess  committee  (A.  Y.  B.,  1917, 
p.  340)  which  submitted  to  the  legislature  in  January,  a  report 
recommending  the  adoption  of  a  budget  system  instead  of  the 
time-honored  procedure  of  making  appropriations.  The  com- 
mittee, as  it  had  been  empowered  to  do,  had  already  submitted 
a  preliminary  budget  (House  Doc.  17)  for  the  fiscal  year 
1918,  the  first  budget  plan  ever  submitted  in  the  history  of 
the  state. 

The  bill  recommended  by  the  committee  and  enacted  with 
but  slight  modifications,  establishes  an  executive  budget  sys- 
tem. On  or  before  the  fifteenth  day  of  October  every  board, 
department,  or  institution,  must  submit  to  the  supervision  of 
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administration,  detailed  statements,  of  which  duplicates  are 
to  be  sent  to  the  state  auditor,  showing  current  appropriations 
and  estimates  for  the  ensuing  year,  and  giving  explanations 
of  increases  asked,  together  with  such  other  information  as 
may  be  required.  The  auditor  is  required  to  compile  these 
estimates  and  comparative  data  and  file  them,  together  with 
an  estimate  of  revenues,  with  the  supervisor  of  administration, 
whose  duty  it  is  to  study  these  estimates,  and  after  making 
investigations,  prepare  a  budget  containing  the  recommenda- 
tions of  the  governor. 

Not  later  than  the  second  Wednesday  of  January  each  year, 
the  governor  is  to  submit  to  the  legislature  a  budget  showing 
separately  the  estimates  and  his  recommendations  for  the  ex- 
penses of  administration,  operation  and  maintenance;  de- 
ficiencies or  overdrafts  in  appropriations  of  former  years; 
new  construction,  additions,  improvements  and  ether  capital 
outlays,  the  requirements  of  the  debt  service ;  all  requests  and 
proposals  for  expenditures  for  new  projects.  The  governor  is 
also  required  to  make  definite  recommendations  as  to  the 
financing  of  the  expenditures  recommended.  All  appropria- 
tions based  upon  the  budget  and  to  be  paid  from  taxes,  must 
be  incorporated  in  a  single  general  appropriation  bill.  Sup- 
plementary messages  relating  to  appropriations  may  be  sub- 
mitted throughout  the  session. 

In  addition  to  the  excellent  budget  law  enacted  by  the 
legislature,  the  Constitutional  Convention  recommended  a 
constitutional  provision  which  was  adopted  at  the  general 
election  in  November.  This  amendment  provides  an  executive 
budget  substantially  in  accord  with  the  statute  recommended 
by  the  budget  commission  and  adopted  by  the  legislature. 
The  principal  object  attained  by  the  constitutional  amendment 
was  to  give  the  governor  the  power  to  veto  items  or  parts  of 
items  in  appropriation  bills.  As  the  constitution  stood  before 
amendment,  the  legislature,  after  considering  the  budget  sul> 
mitted  by  the  governor,  could  enact  an  appropriation  bill 
widely  different  from  that  recommended,  while  he  could  do 
nothing  but  accept  or  reject  the  measure  as  a  whole.  The 
amendment  also  incorporated  the  provision  included  in  the 
bill  recommended  by  the  conunittee,  but  rejected  by  the  legis- 
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lature,  prohibiting  the  enactment  of  any  special  appropriation 
bill,  except  on  recommendation  of  the  governor,  until  after 
final  action  on  the  general  appropriation  bill.  Such  special 
bills  must  provide  the  specific  means  for  defraying  the  ap- 
propriation, 

Virginia  has  taken  her  place  this  year  in  the  rapidly  grow- 
ing list  of  states  having  a  modem  executive  budget  system. 
The  act  (ch.  64)  requires  the  usual  estimates  before  November 
1.  By  the  same  date  the  state  auditor  must  furnish  the  gov- 
ernor various  financial  data,  while  the  departments  and  in- 
stitutions are  also  subject  to  his  call  for  information.  The 
governor  must  hold  public  hearings  during  November  and 
make  a  "careful  survey"  of  all  departments,  institutions,  etc. 
Within  five  days  of  the  regular  session  of  the  legislature,  the 
governor  must  submit  a  printed  budget  to  the  presiding  officer 
of  each  House  and  an  appropriation  bill  to  put  the  budget 
into  effect.  Into  his  budget  and  appropriation  bill,  the  gover- 
nor has  to  put  the  estimates  of  the  legislature  and  the  judiciary 
as  submitted  by  them,  but  all  other  items  are  to  be  "based 
on  his  own  conclusions  and  judgment."  When  considering 
the  governor's  appropriation  bill,  the  standing  committees 
must  sit  jointly  in  open  session  and  require  the  attendance  of 
responsible  representatives  of  spending  departments.  The 
legislature  may  increase  or  decrease  items,  but  may  enact  no 
special  appropriation  bill  until  the  budget  bill  has  been  acted 
upon.  This  latter  provision,  which  is  found  in  many  budget 
systems,  is  designed  to  check  the  flow  of  local  and  political 
appropriation  bills  until  after  the  important  financial  needs 
of  the  state  have  been  met. 

Mississippi  has  joined  the  ranks  of  states  operating  under 
the  executive  budget  plan  (ch.  225).  Forty  days  before  the 
convening  of  the  legislature,  the  spending  departments  and  in- 
stitutions are  required  to  submit  detailed  estimates  and  a 
specified  minimum  amount  of  information.  The  governor 
revises  the  estimates  at  his  discretion  and  must  mail  to  each 
member  of  the  legislature  a  printed  copy  of  his  budget  which  is 
to  include  an  official  financial  statement  by  the  auditor  of 
public  accounts.  Beyond  requiring  the  governor  to  present 
the  budget  to  the  legislature,  on  the  first  day  of  the  session, 
the  law  is  silent  as  to  procedure. 
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CONSTITUTIONAL.  AMENDMENTS 

Constitutional  amendments  having  to  do  with  taxation  and 
finance,  were  under  consideration  by  legislatures  or  voted 
upon  at  the  November  election  in  several  states.  A  full 
record  cannot  be  given  at  the  present  time.  In  Cali- 
fornia, six  amendments  were  voted  upon  and  all  appar- 
ently failed.  One  of  these  was  the  so-called  "single  tax" 
amendment,  while  others  had  to  do  with  tax  limitations 
and  amendments.  In  Louisiana,  five  amendments  relat- 
ing to  tax  limitations  are  reported  adopted.  A  classi- 
fied property  tax  amendment,  following  the  model  provision  of 
the  National  Tax  Association,  proposed  by  the  legislature  of 
Mississippi  and  recommended  by  the  joint  special  committee, 
was  defeated  at  the  polls.  A  Montana  amendment  provid- 
ing for  exemption  of  evidences  of  debt  was  adopted,  and  so 
were  the  classification  amendments  in  Ohio  and  South  Dakota, 
according  to  unofficial  reports.  In  Utah  a  long  desired  amend- 
ment on  the  taxation  of  mines  was  adopted.  A  budget  amend- 
ment submitted  by  a  special  session  of  the  West  Virginia  legis- 
lature and  strongly  supported  by  Governor  ComweU  was  rati- 
fied at  the  poUs. 

Chairman  Bailey  :  I  want  to  take  occasion  now  to  call  the 
association's  attention  to  one  important  fact.  I  have  watched 
with  a  great  deal  of  interest,  the  growth  of  this  institution 
during  the  last  six  years  and  it  is  largely  due  to  a  few  in- 
dividuals. I  remember  quite  well  a  year  ago,  down  at  Atlanta, 
that  ;Mr.  Holcomb  called  our  attention  to  the  very  splendid 
work  that  has  been  done  by  Mr.  Rosenthal  of  Chicago  in  up- 
holding this  association.  A  great  many  of  us  come  here,  my 
friends,  and  listen  to  these  splendid  papers,  and  we  go  back 
home  and  forget  the  organization.  "We  do  not  keep  up  the 
campaign  of  membership  which  is  necessary  to  keep  this  as- 
sociation going.  The  National  Tax  Association  takes  care  of 
all  the  expense  of  this  organization.  This  conference  is  held 
in  connection  with  the  association.  I  am  pleased  indeed  that 
Mr.  Rosenthal  is  here.  He  will  now  speak  to  us  on  the  Work 
and  Influence  of  the  National  Tax  Association,  and  will  tell 
you  people  how  the  work  of  upbuilding  it  should  be  done. 
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THE  WORK  AND  INFLUENCE  OF  THE  NATIONAL 
TAX  ASSOCIATION 

LESSING  ROSENTHAL 

In  a  book  of  learning  and  interest — Charles  Creighton's 
■'History  of  Epidemics  in  Britain" — the  effect  of  the  window 
tax  in  England  in  darkening  dwellings  and  thus  breeding 
disease,  pestilence  and  contagion,  is  traced.  The  window  tax 
was  orginally  "a  device  of  the  statesmen  of  the  Revolution 
'for  making  good  the  deficiency  of  the  clipped  money.'  "  By 
an  act  taking  effect  in  1696,  "every  dwelling-house  with  ten 
windows  owed  four  shillings  per  annum,  and  every  house  with 
twenty  windows  eight  shillings.  In  1710,  houses  with  from 
twenty  to  thirty  windows  were  made  to  pay  ten  shillings,  and 
those  with  more  than  thirty  windows  twenty  shillings.  Vari- 
ous devices  were  resorted  to  to  check  the  evasions  of  bachelors, 
widows  and  others."  By  an  amendment  adopted  about  1747, 
"all  skylights,  and  lights  of  staircases,  garrets,  cellars  and 
passages  were  to  count  for  the  purpose  of  the  tax,"  and,  to 
render  the  amendatory  act  quite  effectual  a  further  paragraph 
provided:  "No  window  or  light  shall  be  deemed  to  be  stopped 
up  unless  such  window  or  light  shall  be  stopped  up  effectually 
with  stone  or  brick  or  plaister  upon  lath,"  etc. 

Creighton  tells  us : 

"The  law  of  1747-48,  which  taxed  each  window  separately,  and  was 
enforced  by  a  galling  and  corrupt  machinery  of  commissioners,  receivers-, 
general  and  collectors  paid  by  results,  could  not  fail  to  work  injuriously; 
for  light  and  air,  two  of  the  primary  necessaries  of  life,  were  in  effect 
taxed.  Even  rich  men  api)ear  to  have  taken  pleasure  in  circumventing 
the  collectors.  But  it  was  among  the  poor,  and  especially  the  inhabitants 
of  tenement  houses,  that  the  effect  was  truly  disastrous;  a  tax  on  the 
skylights  of  garrets  and  on  the  lights  of  cellars,  staircases  and  passages, 
taught  the  people  to  dispense  with  them  altogether." 

As  I  perused  Creighton's  account,  and  the  pernicious  effect 
of  this  tax  act  in  practically  forcing  people  to  lead  utterly 
unhygienic  lives,  and  as  I  read  of  the  spread  of  disease  trace- 
able to  the  effect  of  this  law,  I  wondered  whether  some  of  our 
present  modes  of  taxation  might  in  the  centuries  to  come  be 
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viewed  in  the  same  light.  Are  our  present  systems  of  taxation, 
in  vogue  throughout  this  country,  socially  and  scientifically 
supportable  ? 

We  have  learned  in  recent  years  that  the  general  property 
tax,  because  of  the  utter  impracticability  of  its  enforcement 
against  all  personal  property,  is,  from  a  scientific  point  of 
view,  a  failure.  Yet  the  time  was  when  persons  were  wont 
to  assert  that  a  tax  proportioned  to  property  actually  pos- 
sessed, was  the  onh^  equitable  mode  of  taxation.  Some  years 
ago  authorities,  who  recognized  the  impracticability  of  a 
general  property  tax,  began  to  advocate  the  imposition  of  a 
moderate  income  tax.  Strong  arguments  were  also  advanced 
for  the  le\'y  of  modest  inheritance  taxes.  An  economist  of 
note  some  ten  years  ago,  in  dwelling  upon  the  defects  and 
abuses  of  the  general  property  tax,  pointed  out  that  if  this 
tax  were  rigidly  enforced  it  would  take  as  much  as  from 
thirty  to  fifty  per  cent  of  a  man 's  annual  net  income,  whereas 
a  moderate  income  tax  would  be  more  justly  assessed,  and 
would  take  but  a  small  fraction  of  the  individual's  annual 
revenue. 

Another  leading  economist  in  this  couutrj'  pointed  out  some 
3''ears  ago  that  a  progressive  inheritance  tax  upon  large  for- 
tunes would  naturally  reach  its  limit  at  15  per  cent,  and  that 
a  larger  tax  would  tend  to  check  thrift,  industry  and  saving, 
and  stop  the  natural  desire  for  accumulation. 

But  the  war  came  upon  us  and  the  modesty  and  shyness  of 
existing  systems  of  taxation  were  cast  aside.  The  income  and 
inheritance  taxes  proceeded  to  undreamt-of  lengths.  The 
average  man  had  been  indifferent  to  the  modes  of  taxation. 
Some  may  have  thought  it  was  a  proper  problem  for  the 
economist  and  the  legislator,  with  which  they  were  not  con- 
cerned. Ninety-nine  persons  out  of  a  hundred  gave  no  thought 
to  the  matter  at  all.  But  with  the  great  encroachment  upon 
individual  incomes  and  property,  and  with  the  large  inroads 
that  have  been  made  upon  business  profits,  the  man  on  the 
street  is  beginning  to  become  aroused.  He  was  willing  to 
make  big  sacrifices  during  the  war,  and  in  general  he  assumed 
that  the  heavj-  taxes  were  only  temporary'.  He  is  now  be- 
ginning to  realize  that  heavy  taxes  are  bound  to  continue  for 
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some  yeai'S  to  come,  and  the  existing  circumstances  are  forcing 
him  to  interest  himself  in  proper  modes  of  taxation. 

The  individual  can  do  little  by  himself.  Is  he  to  endeavor 
to  do  things  by  political  means,  or  is  he  to  associate  himself 
with  men  ready  to  give  time  and  thought  to  these  problems, 
earnestly  endeavoring  to  find  a  correct  solution  for  them? 
The  latter  course  is  surely  the  wiser  one. 

It  is  here  that  the  National  Tax  Association  looms  in  the 
foreground.  Here  is  a  society  organized  by  students  of 
economics  and  men  interested  in  taxation,  who  have  banded 
themselves  together  to  consider  the  problems  and  modes  of 
taxation,  to  study  the  workings  of  systems  in  actual  practice, 
to  find  and  devise  better  methods  and  to  seek  their  adoption, 
and  to  point  out  and  remedy  existing  defects. 

I  venture  to  say  that  among  men  possessed  of  property — 
I  do  not  mean  merely  large  property,  but  include  also  aver- 
age means — taxation  is  a  more  general  subject  of  discussion 
today  than  any  other.  In  the  last  year  or  so  many  have 
spoken  to  me ;  income,  excess,  war  profits,  inheritance,  and 
other  taxes  "were  brought  up  for  discussion.  It  has  been  a 
very  simple  matter  for  me  to  say  to  these  men,  "What  have 
you  yourself  been  doing  to  bring  about  a  proper  solution  of 
these  problems?  "  Almost  invariably  the  answer  would  be, 
"Nothing."  The  reply  was  natural:  "You  should  join  the 
Na,tional  Tax  Association.  I  shall  be  glad  to  propose  you  for 
membership ;  it  will  only  cost  you  $5.00  per  year. ' '  The 
money  was  forthcoming.  In  fact,  many  felt  relieved  that  I 
did  not  ask  double  or  treble  the  amount.  It  was  a  simple 
matter  to  point  out  to  them  that  some  of  the  leading  economic 
authorities  of  the  country  were  at  the  head  of  this  organization 
and  were  vitally  interested  in  its  welfare ;  that  the  Association 
presented  a  forum  where  these  matters  might  be  earnestly  dis- 
cussed, and  where,  at  least  once  a  year,  the  economist,  the  tax 
expert,  the  tax  official  and  the  lajTnan  were  brought  together 
from  all  sections  of  the  country  to  present  their  different  points 
of  view,  and  to  work  out  improvements. 

In  this  way,  during  the  past  eighteen  months  I  have  induced 
more  than  fifty  men  to  join  our  organization.  Some  of  them 
are  our  most  representative  citizens.     I  was  told  by  our  dis- 
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tinguished  treasurer  that  only  two  of  those  1  had  brought  into 
the  Association  have  not  renewed  their  membership.  I  have 
their  names  now,  and  I  think  I  can  vouch  for  their  renewal. 

It  strikes  me  that  everyone  in  this  Association  should  en- 
deavor to  bring  in  new  members,  and  thus  make  the  Association 
better  known  throughout  the  country,  and  widen  the  sphere 
of  its  influence.  If  it  continues  to  be  managed  in  the  future, 
as  it  has  been  in  the  past,  it  is  bound  to  become  a  great  power 
in  this  country.  You  listened  to  the  message  last  night  of  one 
of  our  members  elected  to  Congress,  who  telegraphed  us  to  the 
effect  that  he  was  quite  willing  to  help  to  carry  into  execution 
such  measures  as  the  Association  thought  \A4se. 

We  have  great  problems  at  the  present  time ;  in  fact,  they 
involve  fundamental  concepts  of  society.  Our  civilization  is 
founded  upon  the  theorj-  of  private  property.  It  has  been 
thought  that  the  desire  for  accumulation  and  acquisition  is 
one  that  should  be  encouraged  in  mankind,  subject,  of  course, 
to  some  obvious  limitations.  It  has  been  thought  that  thrift, 
economy  and  sa\'ing  should  be  encouraged.  It  has  been 
thought  that  industry  and  business  should  not  be  retarded. 
Are  our  excess  profits  taxes  such  as  to  discourage  iudustrj" 
and  stifle  business?  Are  the  rates  of  our  income  taxes  such 
as  materially  to  check  the  desire  for  acquisition  and  accumula- 
tion ?  Are  the  rates  of  our  inheritance  taxes  such  as  to  dis- 
courage the  accumulation  of  private  property?  These  are 
fundamental  questions  which  vitally  concera  society.  They 
involve  only  some  of  the  great  problems  of  taxation  which 
are  confronting  us.  Where  can  these  problems  be  better 
worked  out  than  in  an  Association  of  this  sort,  where  the  views 
of  the  student,  the  practical  man  and  the  citizen  can  be 
interchanged,  and  scientific  measures  consonant  with  the  right 
theorj-  of  society  recommended  ? 

Ch.urmax  Bailey  :  When  it  is  remembered  that  only  twelve 
years  ago  this  organization  started,  to  see  it  as  it  is  today,  you 
can  readily  see  what  has  been  accomplished.  When  AUeu 
Ripley  Foote  wrote  lettere  to  the  various  states,  inviting  a  few 
delegates  to  come  togetlier,  and  offering  to  pay  their  expenses 
if  they  would  come,  he  thus  started  this  institution.     It  has 
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growu  now  to  close  to  one  thousand  in  number  and  we  haven 't 
any^vhere  near  enough  yet.  I  was  pleased  this  morning  when 
I  heard  the  gentleman  from  the  south  say  that  he  had  invited 
some  of  the  members  of  the  legislature  to  come  up  here  and 
learn  some  of  these  problems  so  they  might  understand  them. 
I  would  like  to  commend  to  you  the  action  of  ]\Ir.  Rosenthal. 
He  sent  in  more  names  than  any  five  men  in  the  organization 
in  the  last  two  years,  and  it  has  been  done  as  he  explained  to 
you.     We  have  to  live  as  well  as  learn. 

Francis  N,  Whitney  of  New  York:  I  move,  as  the  sense 
of  the  conference,  that  we  recommend  to  the  National  Tax 
Association  the  printing  of  J\Ir.  Rosenthal's  paper  so  that  we 
may  use  it  in  our  endeavors  to  increase  the  membership.  I 
think  it  would  be  very  useful  to  have  his  paper  for  distribution. 

Chairman  Bailey  :  Of  course  it  will  go  into  the  regular 
report. 

Secretary  Holcomb  :  There  will  be  reprints  of  that  all  right. 

CHAiRMi^N  Bailey:  I  tell  you  right  now,  Holcomb  is  on 
the  job. 

H.  H.  Steele  of  North  Dakota  :  I  have  been  asked  to  tell 
briefly  something  of  the  tax  program  adopted  by  the  recent 
session  of  the  legislature,  which  closed  on  the  first  of  March 
this  year.  As  many  of  you  well  know,  the  state  of  North 
Dakota  is  in  the  hands  of  what  is  known  as  the  Non-Partisan 
League.  It  had  a  tax  program  that  they  enacted  into  law,, 
which  was  made  necessary  by  the  industrial  program,  of  state 
ownership,  put  into  effect  by  this  organization.  The  prin- 
cipal thing  I  have  been  asked  to  explain  is  the  classification 
act.  The  assessed  valuation  of  North  Dakota  in  1917  was  a 
little  over  four  hundred  million  dollars.  The  constitution  pro- 
vides for  a  four-mill  levy,  for  state  purposes,  and  in  order  to 
attempt  the  raising  of  at  least  some  two  and  one-half  times 
the  amount  of  revenue  formerly  needed,  to  put  this  program 
into  execution,  it  was  necessary  to  reclassify  the  property  of 
the  state.  The  legislature  proceeded  to  reclassify  all  the  tax- 
able property  of  the  state  and  from  this  paper  Avhich  I  have 
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— I  don't  believe  you  have  the  inclination  to  take  much  time 
with  it — I  would  just  like  to  read  that  part  with  reference 
to  classification. 

[Reads  extracts.] 

Secretakt  Holcomb  :  I  thought  I  would  like  to  explain  how 
this  came  to  us.  Of  course,  you  will  all  agree  that  this  as- 
sociation wants  to  hear  what  is  going  on  in  this  country.  I  had 
some  correspondence  with  the  members  of  the  tax  commission 
of  North  Dakota  and  as  a  result  of  that,  it  was  thought  that 
some  explanation  of  this  remarkable  program  that  has  been 
put  out  in  North  Dakota  might  be  desirable.  Our  program 
however  became  congested  and  it  was  not  possible  to  place  it  on 
the  program ;  but  ]\Ir.  Packard  and  ]Mr.  Steele  and  the  other 
member  have  collaborated,  as  I  understand  it,  in  describing 
tlie  system.  "While  the  emphatic  expression  of  opinion  just 
announced  by  the  conference  on  the  subject  of  exemption, 
would  indicate  the  fate  of  the  proposals,  as  I  understood 
them,  if  they  were  presented  to  this  conference,  I  assume  that 
you  would  all  be  interested  in  knowing  more  of  the  details. 
I  move  that  this  paper  be  printed  in  the  record. 

(Motion  seconded.) 

Chairman  B.uley  :  If  there  are  no  objections  it  vail  be 
printed  in  the  proceedings. 

[The  paper  is  as  follows. — Secretary.] 

THE  TAX  PROGRAM  OF  THE  NON-PARTISAN 
LEAGUE  IN  NORTH  DAKOTA 

H.  H.  STEELE 
Chairman,  North  Dakota  Tax  Commissiou 

The  sixteenth  legislative  assembly  of  the  state  of  North 
Dakota,  which  concluded  its  labors  with  the  closing  days  of 
February,  will  be  memorable  in  the  history  of  the  state.  It 
went  far  afield  in  economic  legislation,  and  among  other  things, 
revolutionized  the  t^x  and  revenue  code  of  the  state.      The 
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ecouomic  program  was  much  more  pretentious  and  revolution- 
ary'- than  the  tax  program,  but  the  latter  was  sufficiently  revo- 
lutionary to  arrest  thoughtful  attention  on  the  part  of  those 
interested  in  tax  and  revenue  reform.  A  number  of  the  meas- 
ures were  forward-looking  while  others  were  of  an  experi- 
mental nature,  and  still  others  were  a  step  back-ward. 

Perhaps  the  most  surprising  and  unaccountable  measure  was 
the  "Classification  of  Property"  act.  It  divides  all  property 
into  two  classes  and  assesses  it  at  100  per  cent  and  50  per  cent 
respectively  of  the  full  value.  Class  I  includes  all  railroads 
and  all  other  public  utilities,  bank  stock,  all  land,  flour  mills, 
elevators,  warehouses  and  store  houses,  buildings  and  improve- 
ments upon  railroads'  rights  of  way,  and  structures  and  im- 
provements upon  town  and  city  lots  used  for  business  purposes 
Class  II  includes  all  live  stock,  agricultural  implements,  en- 
gines, threshing  machines,  structures  and  improvements  used 
for  homes  upon  town  or  city  lots,  stocks  of  merchandise,  and 
all  other  property  not  specifically  mentioned  in  either  class. 

This  act  is  accompanied  by  an  exemption  act  which  exempts 
aU  buildings  and  improvements  upon  farm  lands;  it  exempts 
one  thousand  dollars  upon  all  structures  and  improvements 
upon  city  lots  occupied  by  the  owners  as  homes,  three  hundred 
dollars  upon  household  goods  and  equipment  and  another  three 
hundred  dollars  upon  clothing,  jewelry,  books  and  miscellan- 
eous personal  effects  of  each  individual  tax  payer:  another 
three  hundred  dollars  upon  the  tools  of  working  men  or  me- 
chanics ;  and  finally,  one  thousand  dollars  upon  farming  tools 
and  implements  and  equipment  of  a  farmer. 

There  are  several  inexplicable  pro\dsions  in  these  two  meas- 
ures. It  is  difficult  to  understand  just  why,  for  instance, 
stocks  of  merchandise  should  be  assessed  at  50  per  cent  of 
actual  value  while  the  buildings  in  which  they  are  housed  are 
assessed  at  100  per  cent ;  neither  can  anyone  explain  just 
why  structures  and  improvements  on  farms  should  be  exempt 
from  taxation  and  the  modest  house  of  the  laborer  or  the  hut  of 
the  wash  woman  be  taxed,  nor  why  the  landlord  who  leases  a 
cheaply  built  and  poorly  kept  up  residence  should  be  assessed 
upon  the  structures  at  50  per  cent  of  the  value  and  if  he  oc- 
cupies his  own  building,  be  allowed  one  thousand  dollars  de- 
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ducted  as  an  exemption,  while  the  man  who  occupies  his  own 
building  with  a  confectionein'  and  cigar  store  should  not  only 
have  no  exemption,  but  is  assessed  100  per  cent  of  actual  value 

While  these  measures  exempt  a  large  part  of  personal  prop- 
perty  from  taxation,  yet,  on  the  other  hand,  they  greatly  in- 
crease the  burden  upon  other  classes  of  property.  As  a  whole, 
the  measures  are  unscientific  and  neither  conform  to  the 
economic  standards  of  a  classified  property  tax,  nor  to  the 
theories  of  the  single  tax,  although  the  latter  was  doubtless  the 
aim  of  the  legislative  assembly. 

An  income-tax  act  was  passed  which  distinguished  between 
earned  and  unearned  income.  Earned  income  is  defined  as 
compensation  as  wages  and  from  business  personally  con- 
ducted, while  unearned  income  is  that  received  as  interest 
upon  notes  and  bonds  and  dividends  from  corporations.  On 
the  earned  income  a  rate  of  one-fourth  of  one  per  cent  upon 
the  first  one  thousand  dollars,  or  fraction  thereof,  is  levied, 
and  the  rate  progresses  by  the  addition  of  one-fourth  of  one 
per  cent  on  each  thousand,  until  twenty  thousand  is  reached ; 
on  the  next  ten  thousand,  a  rate  of  6  per  cent;  from  thirty 
to  forty  thousand,  8  per  cent;  and  on  all  incomes  in  excess 
of  forty  thousand,  10  per  cent. 

Unearned  incomes  are  subject  to  a  tax  of  one-half  of  one 
per  cent  upon  the  first  thousand  dollars  or  fraction  thereof, 
the  rate  progresses  at  one-half  of  one  per  cent  until  ten 
thousand  dollars  is  reached.  All  incomes  between  ten  and 
twenty  thousand  bear  a  tax  of  6  per  cent;  between  twenty 
and  thirty  thousand,  8  per  cent,  and  in  excess  of  thirty  thous- 
and dollars,  10  per  cent.  Thus  it  will  be  seen  that  the  rate 
upon  unearned  income  is  twice  the  amount  levied  upon  earned 
income.  Collection  at  the  source  is  pro^dded  and  pa>Tnent 
with  personal  property  tax  receipts  is  permitted.  One  of  the 
peculiar  things  about  this  act  is  that  it  exempts  all  incomes 
from  mortgages  secured  upon  North  Dakota  land  aud  the  in- 
come of  insurance  companies.  It  levies  a  t«x  of  3  per  cent 
upon  the  net  income  of  corporations. 

This  measure  may  be  criticised  upon  at  least  four  points. 
Just  why  income  from  mortgages  secured  upon  North  Dakota 
real  estate  should  be  exempt  from  its  operations  has  not  been 
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explained.  It  goes  without  saying  that  this  provision  is  sub- 
versive of  the  ends  of  justice  and  equality.  Insurance  com- 
panies own  a  very  large  percentage  of  mortgages  in  North 
Dakota,  and  insurance  companies  appear  to  have  been  in  pecu- 
liar favor  with  the  legislature,  as  they  were  exempted  from 
practically  all  the  new  taxation  measures.  The  collection  of 
an  income  tax  at  the  source  has  often  been  criticised  and  the 
weight  of  opinion  is  against  it.  It  is  challenged  as  unwork- 
able in  any  scheme  of  taxation  of  net  income  in  an  agricul- 
tural state. 

The  division  into  earned  and  unearned  incomes  is  scarcely 
applicable  to  North  Dakota.  Our  unearned  incomes  are  very 
small  and  are  apt  to  be  the  incomes  of  widows  or  aged  people 
who  have  retired  from  active  life  upon  small  incomes.  Great 
fortunes  are  unknown  in  the  state,  and  there  seems  to  be  no 
clear  reason  why  the  distinction  is  emphasized  by  doubling 
the  tax. 

A  tax  upon  the  net  income  of  a  corporation  is  in  its  ultimate 
effect,  a  double  tax  upon  the  individual.  The  incidence  is  not 
certain,  but  it  must  shift  either  to  overhead  expenses  and  be- 
come a  charge  upon  the  public  the  corporation  is  serving,  or  be 
shifted  to  the  dividend  account  and  become  a  burden  on  the 
stockholders.  It  is  elementary  that  any  tax  upon  net  income 
should  be  a  personal  tax  upon  the  ultimate  income  of  the  in- 
dividual. 

A  corporate  excise  tax  of  fifty  cents  a  thousand  upon  each 
one  thousand  dollars  of  the  market  value  of  the  stocks  and 
the  bonds  actually  outstanding  of  domestic  companies  and 
upon  the  state's  proportionate  share  of  foreign  companies, 
with  an  exemption  of  ten  thousand  dollars  for  each  corpor- 
ation is  levied.  This  law  is  peculiar  in  that  it  levies  the  excise 
tax  upon  bonded  indebtedness  as  well  as  the  market  value  of 
the  stock.  There  would  appear  to  be  no  good  reason  why  the 
bonded  indebtedness  should  be  subject  to  this  excise  tax  any 
more  than  mortgages,  as,  economically  speaking,  bonds  and 
stocks  are  in  entirely  different  classes. 

A  percentage  sales  tax  upon  the  sales  of  oils  was  levied. 
It  provides  for  one-fourth  of  one  cent  per  gallon  upon  the 
highest  grades  of  gasoline  and  one  cent  upon  the  inferior 
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grades,  and  three-fourths  of  one  cent  on  ordinary  lubricating 
oil.  This  tax  has  had  the  most  reactionary'  effect  upon  the 
men  who  passed  it.  The  oil  companies  at  once  increased  the 
retail  price  of  their  oil  by  exactly  the  amount  of  the  tax. 

The  office  of  county  supervisors  of  assessors  was  created. 
The  supervisors  receive  the  same  salary  as  the  county  clerk  of 
court  and  are  allowed  three  hundred  dollars  per  annum  for 
traveling  expenses.  They  are  nominated  by  the  tax  commis- 
sion and  must  be  ratified  by  the  board  of  county  commissioners. 
The  board  of  elective  township  assessors  was  left  with  all  their 
ancient  authority,  as  well  as  the  township  board  of  review  and 
county  board  of  equalization.  The  duties  of  the  county  auditor 
are  untouched  and  he  is  custodian  of  the  tax  records  and  fills 
out  all  blanks  and  books  and  furnishes  all  supplies  to  the  local 
assessors.  The  tax  supervisors 's  duties  are  confined  to  super- 
vising the  work  of  the  assessors  and  increasing  or  decreasing 
individual  assessments.  The  tax  supervisor  is  made  assessor 
of  incomes. 

Probably  the  most  reactionary  thing  done  by  the  Assembly 
was  the  destruction  of  the  three-man  tax  commission.  The 
North  Dakota  commission  is  modeled  after  that  of  Wisconsin, 
Minnesota,  and  other  progressive  states,  which  have  clothed  the 
three-man  tribunal  with  ample  power  to  supervise  the  taxa- 
tion and  revenue  systems  of  the  state.  The  powers  of  this 
commission  are  by  the  law  transferred  to  the  state  board  of 
equalization,  composed  of  the  auditor,  attorney  general,  treas- 
urer and  the  commissioner  of  agriculture  and  labor.  Pro- 
vision is  made  for  the  appointment  of  a  tax  commissioner  who 
becomes  secretary  of  the  state  board  of  equalization.  His  acts 
are  all  reviewable  by  that  body,  and  he  may  be  removed  from 
office  at  the  will  of  the  governor  without  cause.  Thus  the 
North  Dakota  Tax  Commission,  by  the  law  is  transformed  from 
a  non-partisan,  non-political  body,  to  that  of  a  partisan-politi- 
cal junk  shop.  The  law  is  referred  to  the  people  and  will 
be  voted  upon  at  a  special  election,  June  26,  1919. 

This  act,  together  with  the  County  Supervisors  of  Assessors 
Act  throws  the  taxing  machinery  of  the  state  into  confusion 
twice  confounded.  The  initial  factor  in  the  tax  situation,  the 
township  assessor,  is  still  elective  and  owes  his  first  allegiance 
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to  his  constituents.  The  township  board  of  review  is  another 
elective  body,  as  is  the  towTiship  board  of  equalization.  They 
are  all  hopelessly  entangled  in  local  politics  and  cannot  be 
supervised  and  controlled  by  an  appointive  official  who  is  the 
creature  of  the  board  of  county  commissioners,  which  has  the 
same  personnel  as  the  county  board  of  equalization.  The 
county  auditor  is  an  elective  official  and  an  important  factor 
in  the  taxing  machinery  of  the  county.  The  supervisor  of  as- 
sessors has  no  power  of  control  whatsoever  over  these  officials. 
He  may  advise  them  and  he  may  adjust  the  assessments  of 
individuals,  but  beyond  that  he  has  no  other  than  the  function 
of  the  ''fifth  wlieel  of  a  wagon" — or  mostly  any  thing  in  the 
way.  With  this  new  element  of  discord  injected  into  the  local 
taxing  machinerj^,  the  legislature  was  not  content,  but  as 
Mark  Twain  would  say  "strained"  themselves  to  see  what 
they  could  do  in  the  way  of  jumbling  up  the  state  taxing 
maehinerJ^  Now  we  have  five  ex-officio  state  officials  as  tax 
commissioners,  who  have  neither  the  time  nor  the  knowledge 
to  intelligently  supervise  or  review  assessments  but  each  is 
ambitious  to  exert  this  newly  given  poAver.  The  days  and 
nights  of  the  tax  commissioner  will  be  filled  with  troubles,  and 
the  inequalities  of  taxation  which  have  hitherto  existed,  will  be 
grossly  magnified. 

The  legislature  gave  us  a  compulsory  hail-insurance  act. 
This  act  provides  for  a  tax  of  three  cents  an  acre  upon  all 
the  tillable  land  in  the  state  to  maintain  a  Hail  Insurance 
Department.  The  local  assessor  classifies  the  land  and  all  till- 
able land  is  subject  to  a  tax  of  three  cents  per  acre.  It  is 
estimated  that  this  will  jdeld  in  the  neighborhood  of  one 
million  dollars.  All  cropped  land  is  further  subject  to  an 
indemnity  assessment  of  not  more  than  fifty  cents  per  acre 
to  cover  actual  hail  losses. 

The  tax  program  of  the  non-partisan  league  was  brought 
about  by  a  need  for  greater  taxes  on  account  of  the  non- 
partisan league  economic  measures.  They  contain  provisions 
for  establishing  a  state-owned  bank,  state  terminal  elevators, 
flour  mills,  packing  plants,  public  warehouses,  purchasing 
homes  or  farms  under  a  sort  of  building  and  loan  association 
scheme,  and  for  the  state  to  engage  in  any  business  directly 
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or  indirectly  involving  farm  products  or  their  by-products. 
Seventeen  million  dollars  in  bonds  are  authorized — two  million 
dollars  to  capitalize  the  Bank  of  North  Dakota,  five  million 
dollars  to  establish  industries,  and  ten  million  dollars  to  be 
loaned  upon  real  estate  mortgages.  All  of  these  enterprises 
are  under  the  control  of  a  board  known  as  the  ''Industrial 
Commission",  composed  of  the  governor,  attorney  general, 
and  the  commissioner  of  agriculture  and  labor.  No  action 
may  be  taken  by  the  commission  without  the  consent  of  the 
governor,  which  provision,  in  effect,  gives  him  the  veto  power. 

Conceding,  arguendo,  that  it  is  legal  and  desirable  for  the 
state  to  engage  in  industries  to  the  extent  provided  by  these 
measures,  there  yet  remain  many  doubtful  provisions  when 
measured  by  the  generally  accepted  rules  governing  the  hon- 
est and  economic  administration  of  public  affairs.  Probably 
the  most  grave  objection  to  the  whole  program  is  the  per- 
sonnel of  the  Industrial  Commission.  It  is  composed  of 
three  elective  officials  whose  tenure  of  office  is  two  years  and 
who  must  pass  through  two  elections,  the  primary  and  gen- 
eral election,  before  they  are  inducted  into  office.  Each  mem- 
ber of  the  board  is  already  burdened  with  all  the  responsibility 
and  duties  which  any  public  official  could  conscientiously  bear. 
With  the  arbitrary  and  unqualified  power  placed  in  their 
hands,  it  is  difficult  to  see  how  these  various  business  enter- 
prises can  be  kept  out  of  politics. 

The  commission  appoints  and  may  remove  without  cause, 
all  officials,  managers,  and  employees  of  the  bank,  as  well  as 
the  various  industries  and  enterprises.  "With  a  change  of 
administration,  it  can  readily  be  seen  that  there  will  be  a 
''shake  up"  in  the  management  of  state-owned  businesses, 
and  the  officials  and  employees  of  these  state-owned  enter- 
prises will  have  to  make  room  for  henchmen  of  a  new  admin- 
istration. That  such  a  bank,  much  less  an  industry  engaged 
in  a  line  of  business  where  competition  is  as  keen  as  it  is  in  the 
modem  business  world,  cannot  survive  frequent  changes  of 
administration,  is  too  self-e\'ident  to  need  discussion.  No  state- 
owned  bank  has  ever  yet  survived  in  this  countrs^  Without 
a  public  treasury  back  of  them,  industries  subject  to  the 
caprice  of  an  elective  managing  board  can  not  long  survive. 
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This  danger  is  all  the  more  pronounced  when  it  is  considered 
that  the  state  has  no  vestige  of  a  civil  service  law  and  all 
parties  have  since  statehood  practised  Martin  Van  Buren's 
aphorism  that,  "to  the  victor,  belongs  the  spoils," 

The  second  great  danger  arises  from  the  fact  that  the 
ordinary  safeguards  surrounding  the  expenditures  of  the  pub- 
lic funds  are  altogether  wanting  in  the  so-called  Non-partisan 
League  economic  measures.  For  instance,  the  Industrial  Com- 
mission may  employ  as  many  people  to  carry  on  these  various 
enterprises  as  to  them  may  seem  best.  They  may  remove  them 
without  cause.  It  would  be  difficult  to  conceive  of  a  measure 
which  would  more  directly  result  in  the  politician's  paradise 
and  a  gigantic  political  machine.  The  commission  fixes  the 
salaries  of  all  officers  and  employees  engaged  in  managing 
and  operating  these  enterprises,  fixes  the  selling  prices  of  all 
commodities,  and  within  certain  limitations,  fixes  the  rate  of 
interest  and  terms  of  pajonent  upon  the  state  bonds  whicli 
they  sell.  They  fix  the  rate  of  interest  at  which  money  shall 
be  loaned  and  the  terms  thereof.  They  may  spend  the  seven- 
teen million  dollars  proceeds  from  the  sale  of  bonds  and  other 
large  sums  placed  at  their  disposal  by  acts  of  the  legislature, 
without  the  audit  of  a  single  item.  They  may  purchase,  con- 
struct, or  secure  by  the  exercise  of  the  power  of  eminent  do- 
main, property  for  carrying  out  these  enterprises  without  call- 
ing for  a  bid  or  securing  an  estimate.  In  brief,  they  are 
supreme  within  this  industrial  sphere  and  do  not  have  to  ac- 
count for  money  expended  nor  do  they  have  to  spend  that 
money  above-board,  or  in  the  daylight.  To  be  sure,  the  act 
provides  for  auditing  the  books,  but  anyone  will  readily  under- 
stand, that  "auditing  the  books"  is  a  poor  safeguard  for  a 
public  treasury.  After  the  money  is  spent,  auditing  the 
books,  if  perchance  they  may  be  audited  so  that  expenditures 
may  be  traced,  is  of  small  comfort  to  the  people  who  are  foot- 
ing the  deficits  for  a  mismanaged  and  an  extravagant  ad- 
ministration. 

The  bank  has  some  peculiar  features  which  are  worth  notic- 
ing. It  is  the  depositary  of  all  public  funds,  both  state  and 
local,  as  well  as  the  depositary  of  the  reser^'es  of  state  banks. 
It  may  receive  deposits  but  may  not  loan  to  private  persons, 
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corporations  or  co-partnerships,  except  upon  real  estate  securi- 
ties or  warehouse  receipts.  It  may  loan  to  banks  and  to  poli- 
tical subdivisions  of  the  state  or  to  the  state  itself,  upon  terms 
prescribed  by  the  commission.  Its  most  peculiar  and  prob- 
ably its  most  vicious  pro\'ision  reads:  "The  Bank  of  North 
Dakota  may  transfer  funds  to  other  departments,  institutions, 
utilities,  industries,  enterprises,  or  business  projects,  of  the 
state  which  shall  be  returned  with  interest  to  the  Bank. ' ' 

If  this  lan^age  means  anything,  it  means  that  the  endow- 
men  funds  of  public  schools  may  be  transferred  to  the  account 
of  state-owned  glue  factories,  the  raising  of  canarj'  birds,  or 
any  other  wild-cat  scheme  in  which  the  industrial  commission 
maj^  see  fit  to  engage  the  state. 

The  most  immediate  and  alarming  result  of  the  establish- 
ment of  this  "paper  Utopia"  by  the  farmers  of  North  Dakota, 
is  the  extravagant  appropriations  made  on  every  hand.  The 
legislature  was  advised  by  leaders,  and  seemed  to  be  obsessed 
with  the  idea  that  as  soon  as  they  had  passed  these  laws,  in- 
dustries would  spring  from  the  earth,  fully  equipped,  and  that 
a  golden  stream  of  profits  to  the  state  would  flow  into  the 
treasuT}^  of  the  state  and  that  taxation  would  soon  be  a  thing 
of  the  past. 

Chairmax  Bailey:  Are  there  any  further  discussions  on 
this  matter? 

Mr.  Howe  :  I  would  like  to  ask  Mr.  Steele  a  question.  Does 
this  program  have  the  popular  approval  there  or  is  it  the 
result  of  an  organized  effort  on  the  part  of  a  minority  to 
bring  about  these  things  ? 

Mr.  Steele:  It  was  an  organized  effort  on  the  part  of  the 
minority  to  become  a  majority  in  the  election,  and  they  carried 
the  state  by  some  twenty  thousand  votes.  A  good  many  of 
these  provisions  enacted  by  the  legislature  are  now  about  to 
be  submitted  to  the  people  on  referendum.  Seven  bills,  passed 
by  the  legislature,  are  held  up  on  referendum.  Two  of  them 
only  involve  the  industrial  program  of  the  non-partisan 
league.  Those  two  are  the  industrial  commission  and  the 
state  owned  bank.     The  other  bills  are  one  for  the  appropria- 
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tion  of  $200,000  to  encourage  immigi-ation,  another  is  a  print- 
ing bill  wherebj-  they  propose  to  designate  one  official  paper  in 
each  county  which  shall  do  all  of  the  state,  county,  city,  and 
every  division  of  the  state 's  public  printing.  All  legal  notices 
of  probating  attorneys,  everything  of  a  legal  nature  must  be 
printed  in  one  paper  in  the  county  designated  by  three  men 
at  the  capitol.  Another  bill  abolishes  the  three-man  tax 
commission  and  establishes  a  non-partisan  tax  commission, 
abolishing  a  tax  commission  such  as  they  have  in  Minnesota, 
Wisconsin  and  South  Dakota  and  substituting  therefor  a  one 
man  commission,  or  a  secretary  to  the  state  board  of  equali- 
zation, which  consists  of  the  governor,  attorney  general,  state 
auditor,  state  treasurer  and  commissioner  of  agriculture  and 
labor.  The  tax  commissioner  in  the  new  bill  is  to  be  secretary- 
of  that  board  and  all  the  standards  and  policies  are  to  be 
designated  by  that  board.  This  bill  was  referended  together 
with  the  other  bill  by  some  36,000  to  40,000  petitioners  and 
will  be  voted  on  on  June  26  of  this  year. 

AIb.  Bullock:  I  have  seen  it  stated  in  the  papers  in  con- 
nection with  the  large  bond  issues  that  are  being  made  for 
the  purpose  of  establishing  a  state  bank,  state  elevators  and 
other  things,  that  pro\asion  is  made  exempting  the  expendi- 
ture of  those  moneys  from  the  ordinary  checks  that  apply  to 
the  disbursement  of  public  moneys  in  your  state.  These  ex- 
penditures are  to  be  made  by  the  commission  appointed, 
without  the  usual  cheeks  and  restraints  on  the  disbursements 
of  public  money. 

Mr.  Steele:  That  is  covered  in  this  paper,  Professor  Bul- 
lock. There  isn't  the  usual  system  of  checks  that  there  is  on 
the  ordinary-  expenditure  of  state  funds. 

Secretary  Holcomb:  I  would  ask  the  gentleman,  what  is 
the  general  attitude  of  the  people? 

Mr.  Steele:  That  can  only  be  explained  in  this  way,  that 
the  Non-Partisan  League  is  an  organization  of  the  farmers  of 
the  state  and  they  constitute  about  sixty  per  cent  of  the  voting 
citi;5ens  of  the  state.     The  returns  in  both  primary  and  general 
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eleetiou  show  the  rural  districts  going  all  the  way  from  sixty 
to  one  in  favor  of  the  candidates  committed  to  their  program 
and  the  cities  going  seven  and  eight  to  one  the  other  way. 
They  carried  the  elections  in  the  primaries  by  fifteen  or  six- 
teen thousand  plurality.  In  the  general  election  following 
that,  they  carried  by  seventeen  or  eighteen  thousand  majority 
out  of  one  hundred  thousand  votes  in  the  state.  In  this  elec- 
tion we  only  know  that  the  proposition  has  a  preponderance 
of  votes  of  the  Non-Partisan  League.  Some  contend  there  has 
been  a  falling-off,  while  others  say  there  has  not.  We  will 
know  the  26th  of  June,  next  week. 

Mr.  Whitney  :  Is  there  an  active  campaign  in  progress  now  ? 

Mr.  Steele:  Both  by  the  league  element  and  the  anti-league. 

A.  H.  Dalrymple  of  ^DiSSachusetts  :  Did  1  understand  a 
bond  issue  was  contemplated  1 

Mr.  Steele:  A  bond  issue  of  $17,000,000  is  authorized  by 
statute  and  is  not  attacked. 

Mr.  Dalrymple  :  Will  you  sell  them  around  the  state  or  out 
of  the  state,  or  both  ? 

Mr.  Steele  :  They  are  to  sell  them  without  the  state.  Two 
millions  of  those  bonds  are  to  furnish  the  capital  of  the  state 
owned  bank :  five  millions  are  to  finance  a  state-owned  ware- 
house, terminal  elevators  and  flour  mills  and  ten  millions 
to  finance  the  loaning  of  money  through  a  building  and  loan 
scheme,  for  buying  farms  for  those  who  are  not  other%vise 
able  to  buy  them,  and  for  building  their  buildings.  We  ex- 
pect, after  this  information,  that  many  of  you  will  come  to 
North  Dakota  to  get  a  home. 

Chairman  Bailey  :  If  there  is  nothing  further  this  completes 
the  program.  I  want  to  say  to  you  that  I  am  more  than  pleased 
with  the  result  of  this  conference.  I  have  been  attending  these 
meetings  now  for  six  years  and  I  have  watched  the  growth  of 
the  organization  with  pleasure.  I  remember  real  well  a  short 
time  back,  down  at  Indianapolis,  the  vi^ry  splendid  treatment 
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we  received  there,  and  again  a  year  ago  at  Atlanta,  whose 
people  certainly  received  us  royally  and  gave  us  a  good  re- 
ception. I  am  only  mentioning  this  to  tell  you  that  Salt  Lake 
is  going  to  outdo  even  them  when  you  come  out  there. 

I  think  it  would  be  proper  that  we  have  a  report  from  the 
resolutions  committee  at  this  time,  if  they  are  prepared.  As 
the  chairman  of  the  resolutions  committee  is  not  present,  we 
will  defer  the  report  of  this  committee,  until  after  the  meeting 
of  the  association  which  will  now  be  held. 
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At  the  meeting  of  the  National  Tax  Association  then  held, 
the  report  of  the  Secretary  and  Treasurer  was  read  and  the 
annual  election  of  officers  and  members  of  the  Executive 
Committee  was  held,  resulting  as  follows : 

President,  Nils  P.  Haugen  of  Wisconsin,  Chairman  Wis- 
consin Tax  Commission. 
Vice-President,  Zenas  W.  Bliss  of  Rhode  Island,  Chairman 

Board  of  State  Tax  Commissioners. 
Secretary  and  Treasurer,  Alfred  E.  Holcomb  of  New  York, 

Assistant    Secretary'    American 
Telephone  and  Telegraph  Co. 
Members  of  the  Executive  Committee: 

John  Edgerton  of  Montana,  Executive  Assistant  State 
Board  of  Equalization,  succeeding  William  Bailey  of 
Utah. 
Frank  B.  Jess  of  New  Jersey,  President  State  Board  of 
Taxes  and  Assessment,  succeeding  Oscar  Leser  of 
Maryland. 
George  Vaughan  of  Arkansas,  succeeding  Zenas  W.  Bliss. 

President  Haugen  read  a  telegram  from  the  St.  Paul  As- 
sociation of  Commerce,  extending  an  invitation  to  the  Associa- 
tion to  hold  its  next  conference  in  that  city,  which  was  re- 
ferred to  the  Executive  Committee. — Segretary. 
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(MEETING  OF  THE  CONFERENCE  RESUMED) 

Permanent  Chairman  Armson  :  Is  the  committee  on  reso- 
lutions read}''  to  report. 

A.  B.  Peckinpaugh  of  Ohio,  Chairman  :  Your  committee  on 
resolutions  has  had  under  consideration  and  recommends  for 
adoption  the  following  resolutions : 

' '  That  the  Committee  on  Inheritance  Taxation  be  continued 
with  such  additional  members  as  the  president  may  appoint 
and  with  power  to  act,  subject  to  the  approval  of  the  executive 
committee. ' ' 

[Adopted.] 

Mr.  Peckinpaugh:  "'That  the  conference  extends  to  the 
chairman  and  members  of  the  committee  on  Model  System  of 
State  and  Local  Taxation  a  vote  of  thanks  and  wishes  to  ex- 
press to  them  its  appreciation  of  their  efforts  in  preparing 
the  report  of  the  committee  for  the  consideration  of  the 
conference.'' 

[Adopted  by  rising  vote.] 

Mr.  Peckinpaugh:  "The  Conference  learns  with  deep  re- 
gret that  impaired  eyesight  is  responsible  for  the  non-attend- 
ance of  Allen  Ripley  Foote,  Esquire,  the  honored  founder  and 
first  president  of  the  National  Tax  Association.  ]\Ir.  Foote 
holds  the  unique  record  of  having  participated  in  each  one 
of  the  eleven  conferences  held  up  to  this  time. 

"The  delegates  of  this  Conference  therefore  take  occasion 
to  extend  to  Mr.  Foote  fraternal  greetings  and  to  make  formal 
record  of  their  hope  that  his  health  may  soon  be  completely 
restored  and  that  his  present  absence  may  prove  to  be  but  a 
temporary  interruption  in  his  long  series  of  attendances." 

[Adopted.] 

Mr.  Peckinpaugh  :  There  is  another  resolution  upon  which 
a  sub-committee  was  appointed,  and  I  will  ask  Mr.  Thomas  of 
Louisiana  to  read  that  resolution. 
34 
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L.  E.  Thomas  op  LouisiiUsrA :  There  was  a  special  committee 
appointed  by  the  resolutions  committee  this  morning  on  the 
(luestion  which  is  embodied  in  this  preamble,  and  resolution : 

"Whereas  there  should  exist  the  closest  cooperation  and 
mutual  helpfulness  between  the  taxing  authorities  of  the 
federal  and  the  various  state  governments,  in  the  interest  of 
uniform,  fair  and  just  assessments,  therefore, 

"Be  it  Resolved,  That  the  president  and  executive  commit- 
tee of  the  National  Tax  Association  be  requested  to  seek  such 
legislation  through  congress  and  the  state  legislatures  as  will 
enable  and  authorize  the  various  taxing  and  valuation  boards 
of  each,  to  impart  to  the  other,  any  information  they  niay  have 
and  which  may  be  desired  by  the  other  with  reference  to  in- 
come taxes,  both  general  and  special,  inheritance  taxes  and 
the  general  valuation  of  property  that  may  fall  under  their 
respective  jurisdictions,  the  same  to  be  duly  safeguarded  from 
general  publicity. ' ' 

That  is  the  resolution  which  we  present  for  adoption ;  1 
move  its  adoption. 

Chairman  Armson  :  Are  there  any  remarks  on  the  reso- 
lution ? 

T.  S.  Adams  :  I  might  read  a  substitute  resolution  that  ap- 
peals to  me  somewhat. 

"Resolved  that  the  conference  requests  the  executive  com- 
mittee of  the  National  Tax  Association  to  take  such  steps  as  may 
be  necessary  and  expedient,  looking  towards  cooperation  and 
interchange  of  information  between  state  and  federal  officials 
charged  with  the  administration  of  substantially  similar  taxes, 
under  due  safeguards  against  general  publicity'." 

I  think  this  is  a  subject  which  needs  in  a  particular  way, 
all  the  wisdom  we  liave.  I  fancy  that  probably  ninety-five 
per  cent  of  the  people  here  would  say  that  the  wholesome  and 
theoretically  sound  and  proper  attitude  towards  this  subject, 
was  one  of  widespread  publicity  at  some  time  in  the  future. 
Eventually  these  facts  should  be  known,  should  be  available. 
I  was  quite  early  on  this  ground  and  chanced,  as  I  said,  to 
have  written  the  provision  of  the  federal  law,  dealing  with  the 
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subject  at  the  present  time,  which  says  the  income  tax  returns 
shall  be  public  records  and  on  the  request  of  the  governor, 
under  regulations  to  be  prescribed  by  the  secretary  of  the 
treasury  and  approved  by  the  president  of  the  United  States, 
shall  be  available  to  state  officials  with  respect  to  corporations. 
I  believe  that  some  day  in  the  far  future  complete  publicity 
is  going  to  be  a  wholesome  thing  and  the  best  thing.  I  think 
most  of  us  believe  that.  But  we  have  to  recognize  two  other 
great  practical  facts.  The  first  of  these  facts  is  this,  that 
specific  items  of  information  will  be  used  by  incompetent  and 
careless  officials  in  a  destructive  way.  The  second  is  that  a 
careful  state  tax  commission,  wise,  discreet,  fair,  and  similarly 
federal  officials  can,  during  long  years  of  careful  eifort,  build 
up  confidential  and  wholesome  relations  between  themselves 
and  the  taxpayers  that  are  infinitely  valuable,  and  which  we 
must  not  destroy.  We  have  here  one  of  those  curious  difficult 
problems  of  growth.  Twenty  years  from  now,  this  discus- 
sion will  be  laughable,  but  until  that  twenty-year  period  is 
reached,  we  are  in  danger  of  doing  a  very  harmful  thing,  and 
we  have  to  proceed  with  caution  and  with  the  discretion 
that  befits  men  who  have  worked  in  this  tangled,  difficult, 
complex  subject  for  years.  Under  the  circumstances,  what 
seems  to  be  the  hub  of  this  whole  suggestion  is  that  the  exe- 
cutive committee,  having  j'ears  and  discretion,  want  to  go  as 
fast  as  we  can  safely  go  and  may  perhaps  be  better  trusted 
to  take  those  steps  than  if  we  act  through  a  resolution  framed 
hastily  at  this  particular  time.  I  want  to  see  more  and  more 
publicity  but  I  don 't  want  to  see  it  come  too  rapidly  so  that 
that  thing,  above  anything  else,  in  my  opinion,  that  the 
federal  government  is  trying  to  build  up — the  absolute  con- 
fidence of  the  people — may  not  be  destroyed  by  what  may  hap- 
pen. I  am  sorry  that  it  may  happen ;  but  occasionally  a  very 
enthusiastic  official,  angered  at  some  particular  company,  over- 
looking for  the  moment  the  widespread  under-assessment  of 
property  generally,  may  single  out  some  particular  individual 
or  corporation  for  punishment,  utilizing  as  his  principal 
weapon,  information  given  under  entirely  different  circum- 
stances and  designed  to  be  used  in  an  entirely  different  spirit. 
These  problems  are  not  strange.     We  have  them  in  our  family 
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life:  we  have  them  in  a  thousand  places;  whera  the  desirable 
thing  to  be  obtained  must  be  obtained  cautiously.  You  have 
to  go  with  slow  steps  toward  the  goal  you  want  to  reach. 
After  all,  this  executive  committee  of  old  and  wise  and 
trusted  men,  should  perhaps  better  be  entrusted  with  this 
difficult  question  of  saying  how  fast  we  shall  go. 

Moreover,  gentlemen,  remember  this  thing :  by  existing  law 
and  the  regulations  of  the  president  the  returns,  of  any  cor- 
poration whose  stock  is  listed  on  the  stock  exchange  may  be 
examined  by  the  federal  government.  Furthermore,  under 
existing  law,  the  stockholder  holding  as  much  as  one  per  cent 
of  the  stock  of  any  corporation,  may  examine  its  returns.  We 
are  going  forward  to  this  goal  we  all  want  to  reach.  It  is  a 
matter  of  rapidity  of  progress.  I  think  if  it  is  left  to  the 
executive  committee  they  can  be  more  properly  trusted  to 
take  these  steps. 

[Substitute  adopted.] 

Mr.  Peckinpaugh  :  ' '  Eesolved,  that  the  conf  srence  extends 
to  the  governor  of  the  state  of  Illinois,  the  mayor  of  the  city 
of  Chicago,  the  Chicago  Association  of  Commerce,  The 
Chicago  Atheltic  Club  and  to  the  general  reception  committee, 
as  well  as  to  the  management  of  the  La  Salle  Hotel,  its  thanks 
for  the  manner  in  which  the  conference  has  been  entertained 
at  the  present  session." 

[Adopted.! 

George  G.  Tunell  of  Illinois  :  Before  we  adjourn  I  move 
that  a  vote  of  thanks  be  extended  to  Judge  Armson  for  the 
skillful  manner  in  which  he  has  conducted  directly,  and 
through  the  temporary  chairmen,  the  sessions  of  the  National 
Tax  Conference. 

[Adopted  by  rising  vote.] 

Chairman  Armson  :  I  thank  you  for  the  resolution.  I  have 
felt  it  a  pleasure  and  an  honor  to  be  the  permanent  chairman 
of  this  convention  and  if  I  have  served  with  a  reasonable 
degree  of  satisfaction  I  am  repaid. 
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According  to  the  printed  program  we  were  to  have  an 
evening  session  tonight.  It  has  been  thought  by  some  of  the 
delegates  that  we  could  end  our  business  and  dispense  with 
the  evening  session — the  round  table  session.  What  is  the 
pleasure  of  the  conference?  Shall  we  close  or  do  you  desire 
to  have  an  evening  session. 

Mr.  Steele  :  I  move  that  the  conference  be  closed  and  that 
we  adjourn. 

[Conference  adjourned.] 
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